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States. WNothing in this section shall preclude the office of temporary

and disability assistance, or any local social serviceg district, from

providing human trafficking victimg who are United States citizensg or

human trafficking victims who meet the criteria pursuant to section one

hundred twenty-two of this chapter with any benefits or services for

which they otherwise may be gligible,

' § _483-cc. Confirmation as a victim of human trafficking, (a) As soon

as practicable after a first encounter with a person who reasonably

appears to a law enforcement agency or a district attorney's office to

be a human trafficking vietim, that ageney or office shall notify the

office of temporary and disability assistance and the division of crimi-’

nal justice services that such person may be eligible for services under

thig article,

(b) Upcn _ receipt of such a notification, the division of criminal

justice services, in consultation.with the office of temporary and disa-—

bility assistance and the referring agengcy or office, shall -make a

preliminary assessment of whether such vietim or possible victim appears

I

‘to _meet the criteria for certification as a vickim of a severe form of

trafficking in persons as defined in section 7105 of title 22 of the

‘United States Code (Prafficking WVictims Protection) or appears to be

otherwise eligible for any federal, state  or 'loca; benefits and

services., If it is determined that the victim appears to meet such

criteria, the office of temporary and disability asgistance shall report

the finding to the victim, and to the referring law enforcement agency

or district attorney's office, and may assist that agency or office in

having -such victim receive services from a case management srovider who

may be under contract with the office of temporary and disability

assistance, or from arny other available source, TIf the victim or possi~
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ble victim is under the age of eighteen, the- office of temporary and

disability - assistance also shall notifv the loeal department of socigl

services in the county where the child was found.

§ 483-dd, TLaw enforcement assistance with respeot to immigration. Upon

the request of- a human trafflcklng vietim or a representatlve et a human

traff:ckinq vietim, the =t te or local law enforcement agency or

district attorney's offlce shall provide the victim with the Unlted

States Citizenship and Immigration Service (USCIS) Form I-914 Supplement

B Declaration of TLaw Enforcement Officer for Victim of Trafficking in

Persons., In order to Provide persuasive evidence, the state or local law

enforcement agency endorsement must contain a description of the vietim-

ization upon which the application ig based, indluding the dates the

trafficking in persons _ceocurred, The endorcement must address whether

the victim had been recruited, hdrborea. transported, p:ov1ded, or

obtaine&= specifically for elther labor servitude or seryvices or for the

Purposes of a commercial sex act ag defined in subdivigion three of

section 7102 of title 22 of the United States Code.

§ 4B83-ae, Eséablishment of inte:agehcz task foree on human.traffick-

ing. (a) There is established an _interagenecy task force ‘on trafflcklng

in persons, which shall consist of the followmnq ng members or theijir dégig~

nees! (1)} the- commissioner of the division of criminal justlce services:

(2) the commissioner of the office of temporary and disability ageist-

ance; (3} the commissioner of health: (4) the commiséioner of the office

of mental health: {5) the commissioner of labor; {6) the commisaioner of

the office of children and familv'services; (7) the commissioner of the

office of alecholism and substance abuge serv1ces~ (8) the chairperzon

‘0f the crime viotims board; (9} the executive director of the office for

the prevention of domestic violence; and (10) the superintendent of the
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division of state poélice: and others 8% may be necessary to carry out

the &utles and responsibilities unde: ‘this section. The task forgce will

be co-chaired by thé commiszgioners of the divigion of criminal justice

services and the office of temporary -and disability assistance, or their

designees, It shall meet as _often as is necessary and under circum-

stances as are appropriate to fulfilling its duties under this section,

{b) The task force shall: (1) coliect and erganize data on the nature

and extent of trafficking in persens in the state; (2) identify avail-

‘able federal, state and local programs that provide services to victims

of trafficking, including but not limited to case management, housing,

health care, mental health counseling, drug addiction screening and

treatment, language interpretation and translation serviges, HEnglish

language instruction, <ob training and placement assistance, post-em-

ployment services for -ob retention, and services to assist the indivig-

ual and any of his or her family members to establish a pexmanent resi-

dence in New York state or the United States; (3) oconsult with

governmental - and non-governmental organizations in developing recommen—

dations to strengthen state and local efforts to prevent trafficking,

protect and assigt victims of trafficking and;prosecutg traffickers: (4)

establish interagencz: protocols and collaboration hetween federal,

state, and local law enforcement, state and governmental agencies, child

welfare agencieg, and non-governmental organizations: {5) evaluate

approaches to increage publie awareness about trafficking and make

recommenaatlons on such approaches- {6) evaluate the effectiveness of

training programs on human traffickinq that have been des;gned for law

‘enforcement personnel, criminal defense attorneys, social service

providers and non-governmental organizations, and make recommendationg

for improving the quality and effectiveness of such programs; and (7)
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measure and evaluate the progress of the state in preventing traffick-

ing, protecting and providing assistance to vietims of trafficking, and

prosecuting persons engaged in trafficking,

(¢) ©One, year from the effective date of this section, or earlier.if

deemed appropriate, the task force shall Ieport to the governor and the

legislature on these issues, and it shall thereafter issue such reports

and_recommendations as it deems necesgsary to carry out its dutieg and

respongibilities.

§ 12. Subdivision 5 of section_GZl of Eﬁe.executive law, as amended by
chapter 620 of the laws of 1997, is amended to read as follows:

5. "Vietim" shall mean {a) a person who suffers personal physical
injury as a direct result of a cfime; (b) a person who ig the victim of
either the crime of (1) unlawful imprisonment in the first degree as’
defined. in secéion 135,10 of'the penal law, (2) kidnapping in the second
deg:ee as defined in section 135.20 of the penal léw, [cr} {(3) kidnap-
ping in the f:rst degree as defined in section 135.25 of the penal lale

{(4) labor trafficking as defined in seetion 135.35 of the penal law, or

(5) sex trafficking as defined in section 230.34 of the penal law; or a-

person who has had a frlvolous lawsuit filed against them.

§ 13. Subdlvislon 1 of section 531 of the executive law, as amended by
chapter 320 of the laws of 2006, is amended to read as follows:

1, Ne award shail be made unless the board or board member; as the
case ﬁay .be, ,finds that (a) a crime was committed, (b) such crime
directly reéulted in personal physical injury to or the exagerbation of
a'preexisting dieability, or condition, or death of, the'&ictim, and (6}

criminal justice agency records =show that such crime was promptly

'reported to the proper authorities; and in no case may an award be made

where the criminal justice agency records show that such report was made
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more than one week after the occurrence of such crime unless the board,
for good cause shown, f£inds the delay to have been justified; provided,
however, in casges involving an alleged sex offense as contained in arti-
cle one hundred thirty of the'penal 1éw or incest as defined.in section

255.25, 255.26 or 255.27 of the penal law or labor trafficking as

defined in section 135.35 of the penal law or sex trafficking as defined

in section 230.34 of the penal law or an offense chargeable as a family

offense as described in saction‘eight hundred twelve of the famiiy court
act or section 530.11 of the criminal procedﬁre law, the ecriminal
justice agency report need only be made within a reasonable time congid-
ering all the circumstances, including the victim's physical, smotional
and mental condition and family situation. For the purposes of this
subdivision, "ecriminal justice agency" shall include, but not be limited
to, a police department, a distriect attorney's office, and any other
gove;pmental.agency ﬁaving-:esponsibility for the enfﬁrcement of the
criminal laws of the state p;ovided,.however, that in cases involving

such sex offense a criminal justice agency &hall also tmean a family

-eourt, a governmental agency responsible for child and/or adult protec-—

tive services pursuant to title six of article six of the social
services law and/or title one of articie ﬁine—B 6f the social services
law, and any medical #acility established under the lawe of the state
that provides a forensie physical examination for victims of rape and
sexual assault.

§ 14, This act shall take effect on the first of November. next
Succeeding the date on which it shall have become a law; provided that
section 483-ee of the social services law as added by section eleven of
this aect shall take effect immediately and shall remain in full force

and effect until September 1, 2011 when upen such date the provisions of
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such section shall expire and be deemed repealad. Provided, effective
immediétely, the addition, amendment‘and/or repeal of any rule or regu-
lation necésséry for the timely implementation of the pzovi;ions of
article 10-D of the social services law, as added by sgction eleven of
this act, on its effective date are authorized to be made on or bhefore

such effective date.
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Kidwell, 1., dissenting

drug distribution is carried on by persons who are licensed to
possess. and dispense the drug. So far as Appellant is con-
cerned, the statute draws no line between a licit and an illicit
distribution, if the authorization to distribute was extended to
Appellant by a licensed person. .

At the conclusion of this analysis, I find myself wondering
whether the permissible inference, -from these ecircum-
stances, that Appellant’s supplier was not within one of the
statutory categories was not too weak to suppoit a conviction,
regardless of what alternative inferences were also permis-
sible. In any event, it seems clear that the circiumstances
permitted an inference that Appellant’s. supplier was a li-
censed person selling drugs in the more- profitable illicit mar<
ket. Thereasonableness of thisiinference depends, I believe;
in’ part on the strength of any contrary inference. “Where the
inference of guilt is nearly matched in weight by the inference
of innocence, as it is here, I would conclude that the circum-
stances do not excliide a reasonable hypothesis of innocence,
The motion to acquit should have been granted. :

I would reverse the conviction.
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STATE OF HAWAIIL, Plaintiff-Appellee v. . TOMMIE
MODICA, Defendant-Appellant s

NO. 5889

APPEAL FROM CIRCUIT COURT OF THE FIRST CIRCUIT
HONORABLE WALTER M. HEEN, JUDGE

AUGUST 4, 1977

RICHARDSON, C.J., KOBAYASHI, OGATA,
. MENOR AND KIDWELL, J.

CRIMINAL LAW — constitutional law — construction and operaiion —
misdemeanorifelony — due process — equal protection., -

Where the szme act committed under the same circumstances Is punishable
cither us a felony or.as a misdemeanor, under either of two statutory provisions,
and the elements of proof essential to either conviction are cxactly the same, a
conviction under the felony statute would constitute a violation of defendant’s
Tight to due process and the equal protection of the law. .

SAME - stetutory construction — essentiaf element - carrying “on the person”.

Where the carrying of a pistol orrevolveron the person is an essential element
of the conduct proscribed by the statute, the phrase “on the person® has been
construed to mean physical connection with or attaching to the person. :

SAME — some — indictment and information — defenses.

Statutes may on occasion overlap, depending on the facts of a particular case,
but it is generally no defense to an indictment under one statute that the accused
might have been charged under saother.

SAME — same - same — prosecutor's diseretion.

Where statutes overlap, depending on the facts of a particular case, the
matter is necessarily and traditionally subject 1o the prosecuting attorney’s
discretion.

OPINION OF THE COURT BY MENOR, I.

The defendant was found guilty by a jury upon an indict-
ment charging him with carrying a revolver without a permit
or license to do so, in violation of HRS § 134-9. From the
judgment and sentence of the trial court, the defendant ap-

eals. ) —
P The operative facts are that the defendant was found with
a loaded revolver, for which he had no permit, in the munici-
pal parking lot at the corner of Smith and Pauahi Streets in
the City and County of Honolulu. On the basis of these facts,
he could have been charged for 2 misdemeanor under HRS
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§ 1346, for carrying a loaded firearm on a public highway,
but he was charged instead with carrying a revolver on his
person in violation of HRS § 134-9.2

The defendant does not contend that the two statutes are
unconstitutionally vague, but he does assert that “[i]t is the
arbitrary and unbridled discretion vested in the prosecutor
which allows ‘the prosecutor to charge the same conduct
either as a felony, under HRS § 134-9, oras a misdemeanor,
under HRS § 134-6, which violates the [defendant’s] rights to
the equal protection of the laws and due process of law.” He
argues that inasmuch as HRS § 134-6 and HRS § 134-0
prescribe different degrees of punishment for the same con-
duct committed under the same circumstances by similarly
situated persons, his conviction and the entry of judgment
against him pursuant to the terms of HRS § 134-9 violated his
rights to due process of law and the equal protection of the
laws.

We find no violation of the defendant’s constitutional
tghts. A denial of these rights would be the result, only if a
violation of the misdemeanor statute (HRS § 134-6) would
invariably and necessarily constitute a violation of the felony
provision (HRS § 134-9). Palmore v. United States, 200 A.24
573 (D.C.App. 1972); United States . Coppola, 425 F.2d 660
(2d Cir. 1969); ¢f. State v. Canady, 69 Wash.2d 886, 421 P.2d
347 (1966); State v, Reid, 66 Wash.2d 243, 401 P.2d 933

t HRS § 134-6, iIn pertinent part provides as follows:

*“It shall be unlawful for uny person to have in his possession orto CATTY on any
publichighway any firearm loaded with ammunition; provided that the provisions
of this paragraph shall not apply Lo any person who has in his possession orcarries

;@ pistol ar revolver and ammunition therefor in accordamce with a license or
" permit issued, as provided in section 134.0. :
- -Anyperson who violates any provision of this section shall be fined not more
- than- 81,000 or imprisoned not more than gne year, or both.™

* HRS § 134-9, in pertinent parl provides as follows:
© ... Noperson shall carry concealed or unconcealed on his person u pistol or

" revolver without being licensed to dg 50 under this-section or in compliznce with
. section 134.5.

: Any persan viclating this section shall be imprisoned for a term of not less
- than two years nor more than five years, without probation.”

STATE ». MODICA 251
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(1965); State v. Reed, 34 N.J. 554, 170 A.2d 419 (1961). Thus,
where the same act committed under the same circum-
stances is punishable either as a felony or as a misdemeanor,
under either of two statutory provisions, and the elements of
proof essential to either conviction are exactly the same, a
conviction under the felony statute would constitute a viola-
tion of the defendant’s rights to due process and the equal
protection of the laws. Olsen v. Delmore, 48 Wash.2d 545, 205
P.2d 324 (1956); State v. Pirkey, 203 Or. 697, 281 P.2d 698
(1955). We do not, however, find this to be the case“herc-?.

Carrying a pistol or a revolveron the person is an essentjal
element of the conduct proscribed by HRS § 134-9, but it is
not a requirement under the provisions of HRS § 134-6.3 The
phrase “on the person” in a statute has been construed to
mean physical connection with or attaching to the person.
Schraeder v. State, 28 Ohio App. 248, 162 N.E. 647 (1928);
State v. Breckenridge, 282 S.W. 149, 219 Mo. App. 587 (1926).
Black’s Law Dictionary (4th ed. 1976) defines the phrase “on
the person’” to mean “[iln common parlance, . . . that [th_e
article] is either in contact with his person or is carried in his
clothing.”” Thus, the carrying of a pistol or revolver within a
vehicle, not on the person, would constitute a violation of
HRS § 134-6, but it would not be an offense under HRS §
134-9. See Hampton v. Commonwealth, 257 Xy. 626, 78
S.W.2d 748 (1934); Blashfield, Cyec. of Automobile Law and
Prac., Perm. Ed., § 5528.88.

Statutes may on occasion overlap, depending on the facts
of a particular case, but it is generally no defense to an
indictment under one statute that the accused might have
been charged under another. Territory v. Awana, 28 Haw. 546
(1925); In re Converse, 137 U.S. 624 (1891); State v. Swan, 55
Wash. 97, 104 P. 145 (1909). €f. State v. Travis, 45 Haw. 435,
368 P.2d 883 (1962). Under those circumstances, the matter is
necessarily and traditionally subject to the prosecuti_il_g

3 HRES §134-6 elso directs itselfto all types of fireasms, as defined in HRS§134-1,
as well as ammunition therefor, while the weapons covered by HRS § 134-9 are
strictly limited to pistols and revolvers.
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attorney’s discretion. Newman v. United States, 382 F.2d 479
(D.C.Cir.-1967); Hutcherson v. United States, 345 F.2d 964
(D.C.Cir. 1965), cert. denied 382 U.S. 894,

©Affirmed.

- . Steven [. Levinson (Schutter, Levinson & O’Brien) for
defendant—appellant. ‘

~#Randolph Slaton, Deputy Prosecuting Attorney (Mi-
chael Gibson, Deputy Prosecuting Attorney on the brief,
Maurice Sapienza, Prosecuting Attorney, of counsel) for
plaintiff-appellee. '

STATE OF HAWAIL, Plaintiff-Appellee, v. GLENN
KALANI HORN, LARRY JAMES ORTIZ, Defen-

‘dant-Appellants, and DELBERT KAAHANUI
WAKINEKONA, Defendant

NO. 5901

APPEAL FROM CIRCUIT COURT OF THE FIRST CIRCUIT
HONORABLE MASATO DOI, JUDGE

AUGUST 5, 1917

RICHARDSON, C.J., KOBAYASHI, OGATA,
MENOR AND KIDWELL, JJ.

CRIMINAL LAW — defense of recessity — rights of defendant.

The d_efensc. of necessity in escape sitwarions is available 1o the acensed when
specific and articulzhle wonditions within the Pprison exist which seriously expose
the prisoner to severe ‘injury.

SAME — same ~ sufficiency of evidence.
There must be some support in the evidence that the danger existed, that the

d!:l'endan.t was vilnerably exposed to the danger, and that the threatened harm to
him was imminent. ’

STATE ». HORN - 253
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SAME — same — circumstanticl evidence. -
.~ ~ Whether the threat of harm was imminent, and whether the defendant was

reasonable in his assessment of the situation and in acting as he dic_l are 1o be
determined from the facts and circumstances of the particular case.

SAME — same - constitutional vight — determination by jury. -
An adeused is entitled to a jury determination of his guilt or innocence, and it
is his constitutional right to present any and all competent matters in his defense.

SAME — right o trial by jury — due proecess, : -
-A right to a trial by jury and the right to 2dduce evidence in his behalf are two
of the fundamentals inkerent in the due process gmarantee of a fair iriql.,

SAME — rejection of evidence — reversible error. ) :
it would be reversible error for the tdal court to reject evidence which, if
admitted, wonld present an essential factual issue for the trier of fact.

Per Curiam. The defendants, Horn and Ortiz, were in-
dicted and convicted by a jury of the crime of escape in the
second degree (HRS § 710-1021). They appeal from the judg-
ment and sentence of the cireuit court.

We are called upon to decide whether and to what extent
the “choice of evils*’ or “necessity”’ defense (HRS § 703-302)
is available to the accused in escape situations. We hold that
the defense is available to the escapee provided certain con-
ditions are met, and in this regard we adopt the rationale and
the conditions imposed by People v. Lovercamp, 43
Cal.App.3d 823, 118 Cal.Rptr. 110 (1974), with one principal
modification. In that case, the court held that a limited de-
fense of necessity in escape sitnations is available to the
aceused if the following conditions exist:

(1) The prisoner is faced with a specific threat of
death, foreible sexual attack or substantial bodily injury
in the immediate future; .

(2) There is no time for a complaint to the authorities
or there exists a history of futile complaints which make
_any result from such complaints illusory; - __

(8) There is no fime or opportunity to resort to the
courts;

. (4) There is no evidence of force or violence used

towards prison personnel or other innocent persons in the
escape; and





