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GLOSSARY OF REGULATORY COMMISSION
AND UTILITY ABBREVIATIONS
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EXECUTIVE SUMMARY

In the 1980s. the electric generation indusiry in the
United States made a major transition away from monop-
oly regulation and toward market competition. For most
of the industry’s history. the dominant method for pricing
electric energy has been cost-of-service ratemaking. Cost-
of-service ratemaking is based on the premises that
generation is a natural monopoly and the electric energy
consumer should underwrite the utility's cost of pro-
viding that service. As a result, it was closetv regulated by
state regulatory commissions. As long as the funds were
not imprudently spent, utilities could recover from their
ratepavers the costs, including oversuns, incurred in the
construction and operation of power plants. .

Operating within the secure perimeters of franchised
retail territories, utilities in the 1950s, 1960s, and early
19705 provided reliable power at declining or stable rates.
As a result, they enjoyed, in essence, a truce with state
public service commissions that became known as the
“regulatory compact.”

Beginning with the passage of the Public Utility
Reguiatory Policies Act (PURPA) in 1978 and accelerating
over the last six years, this system, along with the
ccononlic assumptions supporting it, has been challenged
by new competitive forces, A vast array of new suppliers
has come onto the scene prepared to offer power under
fixed-price contracts that shift construction and operating
risks from ratepayers to third-party investors. In the pro-
cess, the concept of electric generation as a natural
monopoly was discredited.

Since 1984, public service commissions and/or utilities
in 27 states have adopted or are developing competitive
procurement systems that, together with the access
already granted by PURPA, are restructuring the nation’s
clectric power markets. Through the end of 1989, con-
tracts to build power plants capable of generating 5,743
megawatts of power have been awarded to third parties
through competitive bidding. And, in the 1990s, the pace
of bidding will accelerate. New generation contracis
awarded through bidding may account for 50 percent or
more of the 100-150,000 MW of new electric power that
‘the U.5. Department of Energy predicts will be needed by
the end of the decade. In short, competitive bidding will
replace cost-of-service ratemaking in the 1990s as the
dominant process for determining the supplier and pric-
ing of new electric generation.

How did this change come about?

In the late 1970s and 1980s, the traditional elecmc uril-
ity industry was shaken by rate shocks, excess capacity,
cast overruns, and subsequent prudence reviews, which
led to disallowances of expenditures that utilities believed
were reasonable at the time they were made. In the
decade after the passage of PURPA, utilities cancelled or
abandoned more than 73,000 MW of generating capacity
the bulk of it nuclear, that was either planned or under
construction, Morgan Stanley & Company estimates that
disallowances imposed by state regulators over the past
five vears alone amounrt to 313 billion, or about 10 per-
cent of all utility capital invesument during this period.!

Asa result, many utilities, cautioned by their investment

bankers. have become reluctant to build new cost-of-
service plants under the terms of traditional regulation.
Ltility execurives explain that, while the upside from their
successes s limited by a profit cap. the downside from
their failures may be unlimited, pushing some into
barkruptcy.? This view is reinforced by bankers who re.
mind these executives that many utilities regained fiscal
strength only after they ceased building new generation,

For many utilities, therefore, the prudent strategy has
been to buy, rather than build, new capacity. Officials at
Virginia Power, for example, which has contracted for
more third-party power than any other utility, estimate
that the 2,086 MW that the utility purchased in its 1988
solicitation saved the company over 82.3 billion in financ-
ing requirements, preventing significant adverse impacts
on cash flow and earnings.? For some utilities, the capital™)
saved by not building can be more profitably invested in 3"‘
the projects of their unregulated affiliates.4 4

At the same time, developers of qualifying facilities
(QFs), unleashed by the passage of PURPA, stepped into
the vacuum created by the utility retreat, offering to build
power plants on a competitive basis to serve new electric-
ity demand. These non:utility suppliers were aided by a
shift in the economies of scale of generation from large,
central-station nuclear and coal plants with long lead-
times and large capital risks toward more flexible
cogeneration and  other smaller-sized, less capital-
intensive technologies with shorter lead-times.

PURPA required traditional utilities to purchase electric
energy from cogeneration and small power production
facilities at not more than “‘avoided cost’’s and left im-
plementation of this réquirement largely to state
regulatory bodies. Almost immediately, two problems
developed with this system. First, disputes arose regard-
ing the proper methodology for calculating avoided cost.
Second, as the independent power industry matured, the
supply offered in some states exceeded the capacity need-
ed. Allocating capacity on a first-come, first-served or
other arbitrary basis meant that the most efficient pro-
ducer would be selected only by chance.

In the 1980’s, some states and utilities turned to com-
petitive bidding as a convenient and fair method of ad-
dressing these two problems. In 1984, Central Maine
Power {(CMP), the first utility to initiate bidding, did so asa
defensive move after the Maine Public Service Commis-
sion adopted avoided-cost rates for QFs based on the cost
of a nuclear power plant. CMP feared that these rates
would unleash a flood of suppliers seecking contracts in
excess of CMP's need for capacity.® By substituting
market pricing for administratively determined pricing,
bidding offered a way to reduce purchase prices below
the avoided cost levels which would have prevailed in the
absence of bidding. By ailecating capacity needs to win-
ners of a competition, bidding also offered a more objec-
tive, less contentious pricing method and a more rational
means of finding the most effective supplier.

Bidding was also compatible with the free market, anti-
regulation political ideology of the 1[980's. Srtate
regulators, perhaps less influenced by this sentiment than




the Federal Energy Regulatory Commission (FERC),
nevercheless saw the opportunity to use market pricing in-
formation as a benchmark for utility plants in cost
recovery proceedings. Many state regulators. faced with a
proposal for a cost-of-service plant from a regulaced util-
iy, began o ask: Can we get a bewer deal for the
ratepaver and reduce our regulatory burdens by having
the utitity bid for rather than build capacity?™

In reviewing the development of bidding in the 198(}'s.
three paradoxes stand out:

* While bidding has been the subject of a highly con-
troversial Notice of Proposed Rulemaking (NOPR) by
FERC which aimed at estahlishing guidelines for bid-
ding programs in the states, the focus of bidding in-
ftiatives has been on the states. FERC has been forced
to play “catch-up™ with the states, 2 situation which
will probably continue in the future, since FERC's
NOPR has been deferred indefinitely.

* While PURPA opened the dgor to competition, which
in turn spawned bidding, the adoption of “all source™
bidding in conjunction with proposed changes in the
Public Utility Holding Company Act may render
PURPA requirements less relevant as IPPs (non-utility
suppliers which do not qualify for rights under PURPA)
crowd out QFs in bids for capacity.

* While over 27,000 MW of non-utility capacity was on-
line by the end of 1989, only approximately 500 MW of
projects selected through bidding have had time to
complete development and actually deliver the power
requested. It is, therefore, 100 soon to pass judgment
on the success of competitive bidding. In the mean-
time, however, states are moving forward. The com-
petition genie is out of the bottle and no one—at FERC,
in the Congress, or among states—is likely to stop its
progress in the short term.

WHY THIS STUDY WAS WRITTEN

Bidding programs for new generating capacity arec now
being widely adopted, but many growing pains remain.
Given the lack of industry experience through the whole
cyele—bid, selection, findncing, construction, and opera-
tion—it is important to carefully track the progress of bid-
ding programs, learn from their successes and mistakes,
and seize opportunities to perfect them.

With this goal in mind, the National Independent
Encrgy Producers (NIEP) has prepared this report on com-
petitive bidding in the electric power generation market
in the United States. This report was written in response
to intense interest in the development of competitive bid-
ding by federal and state regulators, the Congress, electric
utitities, and wholesale generation companies. It is based
on the results of a telephone survey of the urility
regulatory commissions in all 30 states. In addition, a
comprehensive questionnaire was sent to ail public serv-
ice commissions and electric utilities that have bidding
programs or were actively deveioping them. The
response o the questionnaires was 100 percent. Data
from the survey are supplemented by the bidding ex-
periences of NIEP members, available public testimony.,

interviews with indusiry sources, state bidding orders.
and requesis for proposals (RFPs).”

ORGANIZATION OF STUDY
This study is organized into six parts:

* The Executive Summary. which includes a summary of
the findings and recommendations of the study:

* Results of bidding survey, Chapters 1-IV:

* Analvsis of policy issues in competitive bidding.
Chapters V-XI;

* The Guidelines for Competitive Bidding Programs,
which describes in detail the srudy’s recommendations
based on lessons fearned from bidding programs to
date, Chapter XII;

* Appendices, which include discussion of case studies
mentioned in the rext; and

* Tables, which provide a comprehensive summary of
the data discussed in Chapters I-1V.

FINDINGS

This report identifies a number of issues and trends that
will shape the structure of competitive bidding in the
1990s:

* Eren in states thal bave adopted it hidding bas not
been the exclusive means of securing new capacity,
This study shows that utilities are continuing to build
traditional cost-of-service facilities or make purchases
cutside of bidding in bid states. Contracting outside
bidding for smalier QFs, demand-side management
{DSM) projecis, waste-to-energy projecis, imported
power, emergency power, and other exceptions is per-
mitied in most states. In Massachusetts, Maine, and
Virginia, regulators have recently approved purchases
of power outside bidding. See Chapter IX for a detailed
discussion of this point.

Some state commissions have shown a preference
for a mixed system of contract and rate-based power.
Colorado, for example, limits contracts with QFs to
20% of needed capacity. While some utilities claim that
bidding eliminates their opportunity to build to meet
their own capacity needs, this has not been true in ma-
jor bid states to date. For example, in Virginia, the state
where the most megawatts have been awarded through
bidding, approximately cne quarter of the new .capac-
ity commissioned since 1987 has been in the form of
traditional rate-based facilities.

e [n RFPs held to date, there bave been no shortages of
wholesale generators willing o provide capacity a!
market-determined prices® In the 34 bidding solicita-
tons where the filing period had closed as of
December 31, 1989. 11186 projects accounting for ap-
proximately 56,000 MW have been bid to fill up t©
7310 MW of needed capacity ¥ A typical RFP received
proposals for ten times the amount of capacity re-
quested.'? See Chapter 11T for more derail on this point.




* The success of bidding. measured by the number of

completed plants. cannct yet be determined, COther
than in Connecticut, Maine, and Hawaii, there has not
been sufficient time since solicitations were completed
for bid projects to come on-line. In Connecticut, no
projects have failed or been delaved to date. In Maine,
only four projects totaling 5.8 MW have failed; the rest
have come on-line or are proceeding on schedule. The
326 MW awarded to developers in Hawaiian Electric
Company’s (HECO) RFP have not suffered signiticant
delay. '

In all cother solicitations where the commercial
operations date has not yet arrived, 9 projects totaling
4357 MW have been canceled as of December 31,
1989, This failure can largely be attributed to the design
of RFPs which permitted contracts to be awarded to
bidders before they had chosen sites or, in the case of
projects outside the service area of the host utility,
before bidders had confirmed that they could gain ac-
cess to another utility’s transmission lines to carry the
power to the utility’s borders. See Chapter 11l for a
detailed discussion of these findings.

While bidding was originaily limited to QFs, most bid-
ding programs now accept proposals from all sources.
IPPs, DSM projects, and utility sales are playing a larger
role in.bidding. Utility participation in bidding has ex-
panded rapidly in the last two years. Utilities participate
directly through bidding system sales, power-from-
wholesale facilities, portions of rate-based facilities, and
as utility affiliates, usually through joint ventures with
(QFs. See Chapter IV for a derailed discussion.

There is no evidence that bidding bas made utilities
lose control of thetr fuel mix. In the RFPs held to date,
1 wide range of technologies has been represented in
the bids submitted, although coal and natural gas fired
projects have been awarded the most contracts. Where
natural gas projects have been the preferred tech-
natogy for electric generation, this has been a function
of declining gas prices, low capital costs, and improv-
ing gas turbine technology, not a result of bidding per
s¢, States and utilities have shown that they can struc-
ture bidding to meet a variety of fuel preferences in
state or utility resource plans.!! See Chapter 111 for a
detailed discussion.

The failure of most bidding systems to tdke into ac-
count envivonrmental externalities is reflected in the
poor performance of renewable and demand side
management (DSM) projects in terms of megawails
awarded in competitions to date. Renewable energy
projects, including hydro, geothermal, resource
recovery, wood and other biomass, account for 20.7%
of total MWs awarded to bidders through June 1, 1989,

Over the last two years, hydro projects have had a

lower rate of bidding success than any other
technology. This experience highlights the difficulties
faced by hydro projects which must endure the “'dou-
ble jeopardy” of the cost and uncertainty of a multi-
year State and federal licensing process and the
challenge of competing for capacity credits once
regulatory approval is received. While DSM projects
have been successful bidders in Maine and New Jersey

solicitations, utility acceptance of DSM s retarded by
the financial disincentives embedded in utility rate
regulation. For example, most utilities, when they buyv
“negawatts”' rather than megawatts, are nol compen-

sated for lost revenue resulting from reduction in sales.

The majority of bidding programs do not contain any
measures to  prevent self-dealing or cross-
subsidization, As utlity participation in bidding in-
creases, the issue of how to prevent potential abuse of
market power becomes more acute. Non-utility sup-
pliers advocate the development of safeguards against
the transfer of assets or services from a utility to its af-
filiate. Such cross-subsidization would give the affiliate
an unfair competitive advantage and be unfair to
ratepayers.

Experience in the states covers the spectrum from
reliance on traditional state regulatory oversight to
adoption of preemptive rules to reduce or eliminate the
possibility of anti-competitive practices. Only New
Jersey prohibits utility affiliates from selling to their
parents; however, this moratorium is only for a three-
year period, at which time it will be reviewed.'? In a
number of states, “affiliate™ statutes provide safeguards
against cross-subsidization. For example, by state order
in Virginia, a regulated utility is not permitted to pro-
vide any services to its unregulated affiliate.

With respect to self-dealing, only two bidding pro-
grams require a third party to select winning bidders:
Colorado and New York.'? New York, however, re-
quires third-party selection only if the host utility af-
filiate is participating.'* The Connecticut D.P.U.C.
selects winners after receiving the recommendations of
its utility, which evaluates the bid.'*

Few state commissions have taken explicit steps to
protect proprietary information supplied by bidders
from use by utilities or their affiliates when they are
competing against bidders in other solicitations. See
Chapter VII for a detailed discussion.

The fairness of "build vs. buy’ comparisons by
utilities that want to build traditional cost-of-service
plants in bid states is an emerging issue. The integrity
of the competitive generation market may depend on 2
fajr and accurate comparison of traditional cost-of-
service plants proposed by utilities and the proposals of
unrelated suppliers. Utility evaluation methodology, if
not filed in advance with the public service commis-
sions and opened to public review, could be subject to
manipulation to favor the utility proposal. See Chapter
X for a detailed discussion,

In states that bave adopted bidding, few have changed
therr treatment of the cost of utility-buill generation.
In those instances where the RFP requires the utility to
establish a benchmark price and the proposed utility
facility is selected to build the capacity over other bid-
ders, only Colorado will hold the utility to the bench-
mark price.'8 At best, the other state commissions will
use the price esiablished through bidding as a guideline
during subsequent cost-recovery proceedings. The
Massachuserts’ DPU, however, has recently proposed a
bidding program where utilities will be required 1o sub-
mit sealed bhids like third party suppliers and be held to

N



the bid price during cost-recovery.'” See Chapter IX for
derailed a discussion.

Most bidding programs provide little data about
fransprssion access. Maost bidding programs fail to pro-
vide dawa about wansmission access and pricing and
leave bidders 10 negotiate wheeling arrangements on
their own. Information about transmission capacity.
rates. and terms and conditions is rarelv included in
RFPs. See Chapter VIII for a demiled discussion.

{PPs etre facing major legisleative and regidatary ber-
rievs as they aitempt o pavticipate in bidding. It is
doubtful that QFs alone can prodilce enough power to
meet the needs of the competitive generation market in
the 1990s because of the diminishing number of large
steam hosts and the difficulty in curtailing steam loads
for peaking plants. An estimated 25 percent of power
needed in the 1990°s will be in the form of peaking
capacity.™ Non-QF suppliers. such as IPPs, which
could supply this power. face major obstacles. These
include the Public Utility Holding Company Act of
1935, state regulation of [PPs as utilities, and the fargely
untested FERC regulation of IPPs under the Federal
Pawer Act.

RECOMMENDATIONS

On the basis of its review of competitive bidding to

date, NIEP developed guidelines for competitive bidding
programs. These guidelines are summarized below:

The public shauld participate in the development of
bidding programs. Regardless of whether a regulatory
commission or a utility initiates a bidding program, the
public should have an opportunity to comment on the
development of bidding. Commissions should include
public participation in 2l key phases in the develop-
ment of the bidding program, as has been done in such
states as Massachusetrs, New York, and New Jersecy.

Pubiic participation provides an important protection -

for all  participants:  the regulatory commission,
ratepayers, host utility, and bidders. It permits officials
responsible for bidding to learn from the experience of
other bidding programs; helps to ensure that bidding
remains consistent with the state’s electricity resource
plan and its efficiency and reliability objectives; and
finally. eliminates most grounds for potential claims of
unfairness in the bidding process.

LHility cost-of-service plants should be beld to their
“bid price. When utilities decide to issue an RFP for
new capacity, they should be required to develop a
“build” proposal that is consistent with the pricing and
other terms and conditions of the RFP and submit it in a
sealed package to the public service commission at the
same time or before the bidders' responses to the REFP
are due. [f, when the bids are opened. it is determined
that the utility proposal is the best supply option (based
on cost and non-price factors), the utitity should be re-
quired to build and be held to its proposed price when
it seeks cost recovery from ratepayers. To provide in-
centives for maximum efficiency, the utility should

receive the benchmark price whether its actual costs
are either above or below the proposal.

Contracis signed outside of bideding should noi wieder-
mine bidding program. One of the important roles of
stare regulatory commissions is to ensure that contraces
signed ourside of bidding do not undernnine the
fairness of the bidding program. During the pulblic
review of the bidding program. utilities must justify
why thev are withholding any capacity from bidding.
Should contracts be signed outside of bidding. the
price paid for the power should be at or below the
price estublished in the most recent REP or the avoided
cost if no RFP has been held. In addition. these con-
tracts should be subject ro the same terms and condi-

-ions as contracts awarded through bidding.

Sterte commissions shouled give pre-approval of con-
tracts for new generating focilities. Under raditional
cost-of-service regulation. utility planning and con-
struction of new plants were subject only to afrer-the-
fact review by the regulatory commission. This system
has led to two problems: uncerwinty for the utility over
its ability to recover costs; and a lack of a timely oppor-
tunity for losing bidders to challenge the udlity's cost
proposal. It alsor leads wtilities 1o include *regulatory
out” clauses in power purchase agreements which
relieve them of the obligation to make contract
payments if pass-through of costs is denied. These
clauses may become an obstacle to the financing of
power projects. See Section II G of the Guidelines.

If a host utility's facility appears 1o be the preferred
supplier, the commission’s review of the utility’s cost
recovery requests should be conducted at the same
time that the commission considers the utility’s peti-
tion for approval of construction of the plant. This con-
current review will ensure that alternative suppliers
have an opportunity before construction begins to test
the cost assumptions of the utility. The Massachusetts
Department of Public Urtilities enacted such a rule on
October 28, 1988.'® Utility-built facilities approved
under this system would nor be rate-based and there-
fore not subject to the profit-cap on the utility’s
regulated rate-of-retumn.

When a non-utility supplier wins the bid, pre-
approval of contracts provides some assurance that the
pavment stream under the contract has been found to
be in the public interest and therefore is not likely to be
interrupted by state action after the fact. The Michigan
legislature passed legislation requiring that such ap-
provals be binding on future commissions.? In New

Jersev, contracts do not become operative uniil ap-

proval of the pricing terms by the Board of Public
Utilities. and the BPU has issucd an order stating its in-
tention that such approval not be subject to recon-
sideration in rate proceedings.?!

Transmission access should be assured. For ratepavers
to receive the full benefit of & competitive generation
market, wholesale suppliers need predictable access (G
and pricing of the use of transmission facilities con-
trolled by utilities, While application must be tailored

to specific conditions in the states. state regulatory




commissions. as a generdl rule. should make transmis-

sion aceess within the state a mandatory conditon of

hidding programs. The general policies for transmis-
sion access within each state should at 4 minimum re-
quire thar
i. Utilities within the same power pool or state should
he required to wheel power frem winning bidders
10 the host utitit: at non-discriminatory rates:
ii. The host utility should be required to wheel power
“out’” of its service territory for losing hidders;
SWhen a utility or its affiliates are participating in bid-
ding in adjacent scrvice territories, it should be re-
quired to wheel posver in its service territory to any
adjacent service territories regardless of whether or
not the adjacent service territory is holding a bid
solicitation.

it

Praotection should be given against the abuse of
market porwer. A competitive market is a delicate
mechanism. For the maximum number of suppliers to
participate. they must be confident that they know the
rules of the competition and that the rules will be ap-
plied fairly. States should either enact strong <ross-
subsidy prevention measures and have the ability to en-
force them, or the states should prohibit utilities and
their affiliates from competing in their own bid solicita-
tions, It may also be necessary to limit utility owner-
ship in whaolesale suppliers. In addition, states must be
atert to prevent cross-subsidies when utilities or their
affiliates participate in blddmg auiside their service
Lerritory.

Oversight of contracts signed undey bidding. While
bidding programs should allow for flexibility in
negotiating the exact terms and conditions of contracts
signed berween the utitities and third party suppliers,
too much flexibility can allow for abuse. To insure 4
fair hidding program, commissions should review final
contracts and approve them as is done in Massachusetts
and New Jersey. .

For example, commissions should check that final
contracts comply with the basic terms and conditions
stated in the RFP, allowing for flexibility on specific
terms and conditions in the contract which would not
affect the evaluation of other proposals.

Treatment of renewable energy and demeand-side
mandgenent projects showdd be dddressed. In many
bidding programs, rencwable energy and demand-sice
management projects appear to have difficulty com-
peting on an equal footing with other supply-side proj-
ects because of price and other bid evaluation factors,
If a state decides that it wants o encourage the
development of renewable enérgy  projects  and
demand-side management. then it must make sure that
provisions are made in the design of the bidding pro-
gram to achieve this goal. For example. it may be
necessary to reguire thar the selection criteria be
weighted to provide an incentive for these project
tvpes or that an REP will be designed specifically for
renewable energy or demand-side management proj-
ects. In short, the states and utilitics should rewain the
flexibility to he very explicit about the mix of demand

and suppiv-side projects they want and make sure that
these preferences are reflected in the resource plan and
the design of the bidding program.
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I.

INTRODUCTION

The National Independent Energy Producers (NIEP) has
been active in the development of policies for competitive
bidding systems at the federal and state levels since 1986,
In 1987, NIEP published Pricing New Generation of Elec-
tric Power: A Report on Bidding, a comprehensive study
analvzing existing state bidding programs and presenting
NIEP's position on key bhidding policy issues. Since the
release of this report, there has been rapid growth of in-
terest in the use of competitive hidding systems for deter-
mining the pricing and supplier of new capacity.  Subse-
quently, NIEP's members, state regulators, the Federal
Energy Regulatory Commission (FERC), utilities, the
Bepartment of Energy, and the Congress have expressed a
strong interest in all information about the rapidly chang-
ing landscape of bidding activity. Therefore, NIEP
prepared this new edition of its study.

. The study is based on data collected from every state
regulatory commission and utility that has experimented
with bidding. As in the previous study, the state
regulatory commissions were telephoned to determine
what, if any, bidding z2ctivity was occurring in that state,
The study covers all types of bidding systems: Those in-
itiated by the state public utility commissions through
some type of rulemaking, and those initiated by private
utilities, rural electric cooperatives and municipal utilities.

Copies-of state regulatory commission rules on bidding
and all requests for proposals (RFPs) were obtained and
reviewed. A deailed questionnaire was sent to utilities
and state regulatory commissions that had bidding pro-
grams or are developing them. See Appendix A for a copy
of the NIEP Bidding Questionnaire.

The questionnaire collected information about the
basic characteristics of each bidding program, roles of
regulatory commissions and utilities in the development
and implementation of bidding, policies on participation
in bidding, evaluation methods, contracting practices,
prevention of market power abuses, and transmission ac-
cess problems; challenges to bid outcomes by losing bid-

ders; contracting outside bidding: and results of the RFPs
held to date.

This report identifies the major trends suggested by the
responses to the questionnaire and other sources,
discusses problems associated with those trends thar have
been identified by bidding participants, and suggests
recommendations on how tc make bidding a2 more effec-
tive instrument of a competitive generation market.

The survey of the status of competitive bidding in each
state is current as of December 31, 1989, as are the
statistics on the RFPs issued by December 31, 1989,
However, data collection for the detailed gquestionnaire
on each RFP issued was completed on June 1, 1989,
Therefore, any RFPs that have been issued or completed
since June 1, 1989 are not covered.

By Junc 1, 1989, the regulatory commissions of New
York and New Jersey had issued bidding rules to which
their utilities were responding.! Both states were in the
process of approving the individual RFPs submitted by
their utilities. Because significant changes were expected
in the proposed utility RFPs, the questionnaire was com-
pleted using the state regulations rather than the in-
dividual utility RFPs. ,

It was also decided w0 include Washington State’s pro-
posed bidding rule in the study, in spite of the fact that it
was in the development phase on June 1, 1989.2

Footnotes

| See State of New Jersey Docket No. 8010-G87B; N.Y, Order No. 88-15.
t 5ee Washington Utilities and Transportation, fr the Matter of Adofa-
ing Chapler 480-107 WAC Relating to Electric Companies Purchase
af Eleciricity from Qualifying Facilities and Independent Power Pro-
ducers and Purchase of Electrical Savings From Conservation Sup-
pliers; and Repealing WAC 480-105-001; WAC 480-105-0005 WAC
480-105-0010,  WAC 480-105-02t1.  WAC 480-105-036,,  WAC
480-1025-0040),  WAC 480-105-050, WAC 480-105-060, WAC
480-105-070), and WAC 480-105-081). Final Order Adopting Rules
Permanent!ly, Docket No. U-89-2814-R (July 1989).




II.

CURRENT STATUS OF BIDDING PROGRAMS

Since 1984, 3+ states. more than wo thirds of the
states. have adopted, are developing. or are considering
using competitive. procurement procedures to determine
how their future electric generation needs will be met. See
Table I—Summary of Bidding in the United States. The
great mgjority of this interest has developed since 1987,

Summary of Bidding Activity

There are 27 states that have adopted or allowed bid-
ding: are in the process of developing a bidding program;
or have bidding RFPs initiated by utilities.! See Table
H—Summary of Bidding Activity in Every State. A total of
41 RFPs have been issued by 30 utilities and 1 regulatory
commission to date. See Table [11—Status of All Bidding
Programs Initiated by State Regulatory Commissions or
Utilities.

Bidding Initiated by State
Regulatory Comntissions

Seven state regulatory commissions have developed
and implemented bidding programs (California, Con-
necticut, Maine, Massachusetts, New Jersey, New York,
and Washington). RFPs have been issued under six of the
state-initiated programs and have affected 17 investor-
owned utilities (10Us). Seven more utilities are expected
to issue RFPs under these state programs. California’s bid-
ding rule will affect three utilities when it is used.?

Bidding in other states varies, Vermont's first attempt o
develop a bidding program failed when its proposed rules
were not approved within the required time limit, but the
state expects to try agzin. Two regulatory commissions,
Texas and Montana, do not have specific rules regulating
bidding. However, these commissions report that existing
regulations in their stazes will allow utilities to initiate bid-
ding if they choose, or in the case of Texas, competitive
negotiation. Neither has done so to date.

Table |

SUMMARY OF BIDDING IN THE U.S.

Number of States Actlon
19 Have active bidding program initiated
by state rule or utility{s)
13 Bidding currently heing developed or
studied?®
1 Bidding allowed but no utilities have
issued RFPs
9 Expressed an interest or plan to
consider bidding in future?
16 No interest in bidding at this time
1 Rejected the concept of bidding

'See Table Il for detaiied breakdown. Data collected as of Dec, 31, 1989
*Seven of these states already have bidding RFPs initiated by utilities
*0ne of these states already has RFPs issued by two utilities

Even in states with forma! bidding programs. utilities
are given some latitude (o develop RFPs consistent with
individual needs. In these instances, the evaluation
merhodelogy and RFPs developed by the utility are usu-
ally reviewed by the public service commissions before
they are used.’

Bidding Programs Initiated by
Investor-Owned Utilities

Ten investor-owned utilities in [0 states have initiated
bidding programs without formal advance approval by
their public service commissions. These utilities are
Florida Power and Light, Public Service Company of New
Hampshire, Virginia Power, Sierra Pacific, Colorado
Public Service Company (CPSC), Hawaiian Electric Com-
pany (HECQ), New England Power Company (NEP), Cen-
tral Vermont Public Service Company (CVPS), Green
Mountain Power Company (GMP), and Delmarva Power
in both Maryland and Delaware. See Table III. ]

The state commissions may review the bidding RFPs
issued by such utilities after the fact in ratemaking cost
recovery proceedings or in hearings on petitions for Cer-
tificates of Convenience and Necessity with respect o
proposed new facilities by utilities

Bidding Programs Initiated by Public Power
Systems and Rural Electric Cooperatives

Public power utilities and rural electric cooperatives
have experienced little bidding activity to date. Only
three public power utilities (Northern California Power
Agency (NCPA), American Municipal Power (AMP} of
Ohio, and Indiana Municipal Power Agency (IMPA) } and
two rural electric cooperatives (Seminole and Sam
Rayburn) have held bid solicitations. See Table III and
Table IV. The majority of public power systems have ex-
cess capacity ar this time and, therefore, have no need 0
bid for additional supply.

The Future of Bidding Activity

Four states are in the process of developing or approv-
ing bidding proposals (Delaware, Maryland, Michigan, and
Vermont). Ten states are directing utilities within their
jurisdiction to study or develop bidding programs or are
reviewing bidding themselves (the District of Columbia,
Georgia, Kansas, Michigan, Nevada, New Hampshire.
Ohio, Oregon, Pennsylvania and Wisconsin). Of the ten,
six require that utilities include bidding as an option in
their Jeast-cost planning process. In responses to the NIEP
questionnaire, nine other states expressed an interest in
taking action on bidding in the next several years
{Arizona, Arkansas, Florida, Idaho, Illincis, Kentucky,
North Carolina, South Carolina, and Utah). although
Florida has had two RFPs issued in the state, the Commis-
sion has not formally adopted a bidding policy to date. See

Table TI.
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Table 1l

SUMMARY OF BIDDING ACTIVITIES IN EVERY STATE

) Raason For No Bidding Action Now Reviswing
Ne Action d2a Eilher Adopled Aduptad AFP Issued

. By Reguistory Excess  Preles  Awaiting Consider  Directly O¢ 1a Developing Bidding  Bidding & RFP Without PUC

Sale  Commission Capacity PURPA  FERC Rulm Qlaer In Feture  LGP* Proceeding Progiam  But Not Used Issved Apsroval/Rote  Noles

AL X X

AK X X

AZ X X Will be included in LCP.

AR X xX* Informat review.

CA . . X* X May review in 1990. NCPA (Public)
issued RFP.

Cco X* Aule in respense to 10U submittal
of bid RFP.
‘REP for O capacity. .

cT X* Added DSM to rule in response to
state law.

DC X* LCP for supply & demand under

’ .. development—bidding an option,

DE xX* x* Delmarva both issued RFP
without approval and submitted
2nd for review.

FL X X X* Seminole Rural Electric & FP&L
issued RFPs—
PUC wili review resulis.

GA X X* : Also interast from 1 GA

Coopistarted LCP process. May
review bidding. .
Hi X HECO (IOU) Issued 2 RFPs. PUC
: only approves contracts.

1D X x* Will consider in 1980.

IL xX* LCP order issued, will hold bid-
ding workshops—Spring 1990.

IN X X x* tMPA (Public} issued RFP,

I A X X

KS X

KY xX* WiH review under state wide
planning and LCP process.

LA X X .

ME x* CMP issued 5 RFPs. Bangor
Hydro issued one,

MD X* X Delmarva both issued a RFP
without approval and submitted
2nd for review.

MA X* X 9 RFPs 7 utilities under MDPU
rule. 1 multi-state RFP-NEP.

i xX* Required Consumers Power to de-
velop bidding program—on hold.

MN X X X

MS X X

MO X X

MT X X Montana rules allow bidding but

: : no need yet. .

NE X X X . No 10Us subject to PUC control.

NV X X* Sierra Pacific {IOU) issued 2

" RFPs. PUC now reviewing
concept.

NH X* A PSNH (10U} issued RFP. PUC

: open to idea but small capacity
need.

* = See Notes/LCP = Least Cost Planning
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Table Il {Continued)

SUMMARY OF BIDDING ACTIVITIES IN EVERY STATE

1 See Glossary of Regulatory and Uiility Abbreviations for a listing of ab-
breviations for state regulaiory commissions and urilitics.
2 California Public Liility Commission’s answer to NIEP Bidding

Questionnaire.

See. e.g. Proceeding on Alaticn of the Commission (establisied In
Opinion No. 88-15) as to the guidelines for bidding to meet fuiure

electric capaciry needs of Orange and Rockland Utilities, fac.,
Opinion No. 89-7 (April 13, 1989); Proceeding on Motion af the Com-
mission (established in Opinion No. 83-13) as o the gildelines for
hidding 10 mee! future electric capacity needs of Long Island Lighting

Rassen For No Bidding Action Now Reviewing
No Aclion Idea Either Adogted Adopted RFP Issusd
By Regulatory  Excess  Prefer  Awailing Considar Diractly Or #n. Daveloping Blgding _ Bldding & RFP Withaut PUG

State  Commission Capacity PURPA FEAC Rule QOther In Future  LCP* Proceeding Program  Bui Nof Used Issued Approval/Rola  Hotes

NJ X* 3 i0Us issued RFPs in 1989 under
NJ rule.

NM X X X

NY xX* 3 I0Us issued RFPs, remaining 4
lOUs expected to issue RFPs in
1990.

NC X X

ND X X

OH X X X Ohio issued resource planning
reqgs—bidding under review, AMP
Ohio (Public) issued RFP. )

OK X X

OR X LGP process asks utilities to
suggest how bidding should be
used.

PA X x* Walting for ALJ decision on
cogen, Met Ed, filed RFP to force
consideration.

Rl X X+ Rejected concept of bidding.

sC X X X X

SD X X

TN X X :

TX X* xX* Rules aliow bidding, No {OUs
triad. Sam Rayburn Coop issued
bid In 1989.

uT X X Wwill consider after merger rate
proceed|ngs. ]

vT X x® May reissue bid rule In 1990, 2
IOUs Issued RFPs without PUC

) approval.

VA x* Va. Pwr. issued 1 competitive
negotlation. 1st RFP without
VSCC role, VECC approved idea
but not involved except for
contract review. To date, Va. Pwr.
issued 3 bids, 1 competitive
negotiation.

WA X* Puget Sound issued RFP under
new rule.

. WV X X

Wi x* LCP reqguired utilfties to study
bidding. 10Us rejected concept at
this time. PUC to issue final
decision.

WYy X X

* = Sae Notes/LCP = Least Cost Planning

Footnotes

Comparny, Qpinion No. 89-18 (junc 13, 1989, Proceeding on Motion
of the Commission (established in Opinion No. 88-15}) as to the
guidetines for bidding to meet Juture electric capacity needs of
Niagara Mobauk Power Corporaition. Opinion No. 89-20 (June 19,

4 See, e.g., Application of Virginia Power for Approval of expenditicres
for new generation facilities pursuant to Va. Code §56-234.3 and for
a Certificate of Public Canrenience and Necessity pursuant to Va.
Case §50.265.2, Case No. PUERSNNT (bereinafter Virginia Case No,
PL'EBO00O7?).
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Table Ili

STATUS OF ALL BIDDING PROGRAMS INITIATED BY STATE REGULATORY COMMISSIONS OR UTILITIES'

Utility Subject Bidding Initiated By: Issued Year Selected
State to Bidding Regulatory Comm. Utillty RFP Issued Winners
CA Pacific Gas & Electric X NO
Southern California Edison X NO
San Diego Gas & Electric X NO - .
MNorthern California Power Agency X YES 1989 NO
CT Connecticut Light & Power Co.? X YES 1986 YES
United [lluminating X YES 1986 YES
co Colorade Public Service Company? X YES 1989 N.A.
DE/MD Delmarva Power! X YES 1989 YES
FL Semincle Electric Cooperative X YES 1988 YES
Florida Power & Light X YES 1989 NC
HI Hawaiian Electric Company X YES 1987-1st YES
1989-2nd NO
IN Indiana Municipal Power Agency X YES 1989 YES
ME Central Maine Power X YES 1984-1st YES
1984-2nd YES
1987-3rd YES
1987-4th CANCELLED
1989-5th NO
Bangor Hydro YES 1989 NO
MA Boston Edison X YES 1987-1st YES
) 1989-2nd YES
Cambridge Electric Company X YES 1988 YES
Commonwealth Edison Company X YES 1983 YES
Eastern Edison Company X YES 1988-1st YES
1889-2nd YES
Flichburg Electric Company X YES 1988 YES
Nantucket Electric Company? X YES 1988-1st N.A.
Western Massachusetts Elec. Co. X YES 1988 NO -
New England Power X YES 1988 NO
NV Sierra Pacific Power X YES 1988 YES
1989 NQ
NH Pubtic Service Company of NH X YES 1969 NO
NJ Rockland Electric® X YES 1989 YES
Atlantic Electric X NG - -
Jersey Central Power & Light X YES 1989 YES
Public Service Gas & Electric X YES 1889 NO
NY Niagara Mohawk Power Company X YES 1989 NO
QOrange & Rockland Utilities X YES 1989 NO
Rochester Gas & Electric X NO - -
Long Island Lighting Company X YES 1989 NGO
Central Hudson Gas & Electiic X NO - -
Con Edison X NO
NYS Electric & Gas- X NO
OH American Municipal Power X YES 1989 YES
TX Sam Rayburn Electrical Coop X YES 1989 YES
VT Central Vermont Public Ser. Co. X YES 1988 YES
Green Mountain Power Company X YES 1988 YES
VA Virginia Power Co. X YES 1987-1s1 YES
1988-2nd YES
1988-3rd NO
WA Puget Sound Power & Light X YES 1589 NO
Pacific Power & Light Go. X NO - -
X NO

Washingion Water Power Co.

'Bidding Programs Status as of December 37, 1989,
‘The Gonnecticut DPUC initiated the competitive solicitation. The utilities were subject to the DPUC selections of winning bidders.
Colorardo Public Service issued an RFP under the Co. PSC order but no capacity was solicited.
“‘Detmarva issued an FFP before Commission approved their use of bidding.

*Nantucket Electric had no responses to its 4 MW RFP,

*Parent of Rockland Elegtric of NJ and Orange & Rockland of NY put out a joint RFP for cperating companies.
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Table |V

SUMMARY OF BIDDING SOLICITATIONS ISSUED"

Bids Racaivad Bigs Awarded
§tiie Ltility MW Heguesied {# projects /W) {#nrojects/ MW
CA;

NCPA 40.330 67/3,580 Not Awarded Yet
CT: 500 34/800 27/552
CO; PSCC 0 R .
DE/MD:
Delmarva 00 - 10/830 1/48
Fi:
Seminole 440 8/1.98% 17440
Flgrida P&L 800 Filing Open . -
HI:
HECO-1st 146 9/618 2i326
-2nd 500 6{3,000 Not Awarded Yet
IN:
iMPA 120-160 5/600-750 Reiected All Bids
ME:
CMP 1984 100 65/462 271150
1984 100 26/314 9/153.5
1987 100 50/1,447.2 10/123.2
1987 100 45/907.6 Cancelled
1989 100-700 47/2,179.5 Not Awarded Yet
Bangor Hydro 60 30/936 Not Awarded Yet
MA: :
RBoston Edison ‘
1987 200 61/1,840 . : 9/344.1
1989 200 48/2,827 / 21200
Carnbridge Elec. 33 67131 1433
Commonwealth 76 25/914 41025
Eastern Ed. 1988 30 14/179 2140
1989 30 144337 1130
Fitchburg 11.7 13/455.4 113.5
Nantucket 4 0/0 N.A.
WMECO . 54 11/382 Not Awarded Yet
MEP 200 73/4,729.4 Not Awarded Yet -
NV: ‘
Sierra Pacific
1988 . 125 94/3200 3/238
1989 200 Filing Opan -
NH:
Public Service Co. 50 15/557.1 Not Awarded Yet
NJ:
JCP&L 270 19/768 8/287
PSE&G 200 Filing Open -
Rockland Electric {See O&RY (See Q&R) (See Q&R)
NY:
LILCO 150 Filing Open
NIMO : 350 Filing Open
COrange &
Rockland 103-150 40/1,425 8/158
OH:
AMP-Ohic 25-100 13/1,075 } 31275
TX: Sam-Rayburn Coop 25+ 4/103-136 1160
T '
CVPE 50 28/860 3i52.3 (to date)
Green Mountain 106-240 24/806 1/29 (1o date}
VA
Va, Pwr? 1988 1750 ©5/14,653 19/2088
1989 300 50/2,139 * Rejected ail bids
1689 1100 Filing Cpen -
WA
Puget Sound 100 40/1,241 Not Awarded Yet
TOTAL: 8,939.7-10.109.7 1086/56,085.2-56,268.2° 143/5,743

'As of December 31, 1989, ‘
*Rankiand Electric (MJ) and Crange and Rockland (NY) held a joint RFP.

*Va. Pwr, also hald a solicitation in 1986 however as it is not considersd by most people to be true bidding it is not included in this table.
That solicitation for 1000 MW resulted in 24 bigs/5000 MW and 7 projects/1172 MW were awarded conlracis,

‘Mumper of projects is approximate.

AW tatals rounded off 1o nearest tenth of a MW for both competing and awarded projects.




| ITI. .
SUMMARY OF BIDDING RFP RESULTS

Virtually all state commissions and utilities surveved
agreed that bidding solicitations have been successful in
providing a greatly enriched menu of projects to fill
capacity needs. In bidding RFPs held to date, there has
been no shortage of private suppliers willing 1o provide
capacity at market-determined rates.

As competition among prospective suppliers has in-
creased, many state regulators and utilities have seen the
rationale for a competitive bidding shift. Bidding is now
being justified not only as 4 more efficient system for
determining avoided costs and aliocating capacity credits
among "“qualifying facilities” {QFs) but also as an essential
compenent in the development of a competitive genera-
tion market, in which all sources compete to provide the
maost reliable, least-cost power.

The following summary of trends in bidding RFPs is
derived from responses to the NIEP Bidding Question-
naire and telephone interviews through the end of
December 1989,

Capacity Subject to Bidding

The 41 competitive bid solicitations issued as of
December 31, 1989, represent a total of from
8,939.7-10,109.7 megawatts of requested capacity. The
range in capacity requested reflects that six RFPs included
flexible supply blocks, in which the amount of capacity
actually awarded will depend on a variety of factors in-
cluding the on-line date. See Table IV,

RFPs Elicit More Capacity Than Requested

The capacity bid in the 34 RFPs ranged from 2 to 53
times the amount of power requested, with the average
response being 10 times the capacity sought. In RFPs
where the submission of bids has been completed, there
have been 1,086 bids for 56,085.2-56,268.2 megawatts (o
fill 6,139.7-7,309.7 MW of capacity need.! See Table 1V,

More Capacity is Awarded Than Requested

Winners have been selected in 24 of the 34 RFPs where
the filing period is closed.? In the majority of cases. bid-
ders were awarded contracts for more capacity than was
originally asked for in the RFP. In the 24 bidding solicita-
tions where winners have been announced, 143 projects
representing  5,743.1 MW were selected to  fill
4,931.7-5.211.7 MW of requested capacity,? See Table IV,

In four RFPs, no capacity was awarded: Nantucket Elec-
tric (no bidsy; CMP's fourth RFP {canceled because of
regulatory change); Virginia Power's third RFP and IMPA’s
first RFP (all bids rejected for being non-responsive or
above utility's avoided cost). See Table 1V,

Most RFPs Are Shifting to All-Source Bidding

Some of the early bidding programs, such as those in
Maine and Massachusetts, limited participation to facilities
thar were QFs under the Public Utlity Regulatory
Policies Act (FURPA). Recent RFPs have been opened o a

varietv of sources of supply, inciuding independent
vower producers (IPPs)—whoelesale suppliers that do not
qualify as QFs. utility facilities, imported power, and
demand-side management (DSM) proposals. See Table
V.

RBids Reflect a Diversity of Technologies

There has been a wide cross-section of technologies
competing in bid solicitations (Table VI-XI). However, the
vast majority of the winning bids, measured in megawatts,
has been from coal and gas-fired projects, either cogenera-
tion or independent power projects which do not qualify
under PURPA.  Projects using coal and natural gas
technologies account for 3,266.6 MW, or 70.5 percent of
megawatts awarded.? See Table VI. Renewable energy

Table V
PARTICIPATION IN BIDDING SOLICITATIONS!

State:
Reg. Comm. or

Utility

CA: PUC

CA; NCPA

CO: CP3SC

CT: bPUC
DE/MD: Belmarva
FL: Seminole

FL: FP&L

HE: HECO

IN: IMPA

MA; DPU*

MA: NEP

ME: CMP

ME: Bangor Hydro
NV: Sierra Pacific
NH: PS Corp. of NH
NJ: BPU®

NY: PSC®

OH: AMP

TX. Sam Rayburn
VA: Va. Pwr.

VT: CVPS

VT: GMP

WA: UTC

’

IPP 10Us  Public Rural Elec. OSM  Host/Sub.
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'Covers All RFPs as of December 31, 1989.

2Subject to Conn DPUGC approval.

*D8M bids were not precluded but the RFP was not geared for non-supply
side bids.

‘This policy covers the seven |10Us in Massachusetis subject to the DPU
bidding policy.

*Massachusetts DPU proposed regutations to expand participation in bidding
in December 1989. It is expected thal participation will be expanded in 1990.

*Applies to all four NJ utilities subject to bidding rule.

"NJ BPU has put a 3 year moratorium on the participation of a ulitity's
subsidiary in.its parent’s RFP.

*Applies 10 all NY utilities subject to bidding.

*CVPS and GMP do not preclude bidding in their own BFP but they chose
not to in the first RFP.

WA UTGC allows utilities or their subs to bid in their own service territory
and allows [PPs to bid subject to UTC approval,




Table VI

SUMMARY OF COMPETING AND WINNING BIDS
BY TECHNOLOGY
{Through June 1, 1989)

Total Bids Submitted

Bids in Completed

in All RFPs RFPs winning Bids
Fue! Type (#Projects/MW}  (#Projects/MW)  (#Projects/MW)
Biomass 54/ 1,079.8 33/ 796.7 11/ 2008
Geothermal 69/ 2,147.¢ 48/ 997.0 1 130
Hydro 1068/ 649.5 89/ 358.6 31 B84
Resource
Recovery 14/ 249.4 131 2244 3 344
Solar 1/ 80.0 None -
Wood G4/ 1,798.2 72t 1,315.7 29/ 524.8
Wind 5/ 164.9 4/ 1639 None
Cther
Renewabies 16/ 4128 9/ 237.8 3t 104
Coal 124/14,897.9 89/12,153.3 121,568
Natural Gas 169/12,067.1 112} 8,537.6 19/1,697.6
Qit 26/ 8439 21 9380 2/ 1833
Nuclear 1/ 60.0 None -
Cther 15/ 801.7 10/ 4517 Noneg
Utility System
Sales 14/ 2,845.0 3/ 1,320.0 2/ 2250
Energy
Conservation 15/ 51.4 15/ 5%.4 6/ 17.0

projects, including hydro, geothermal, resource recovery,
wooxkt, and other biomass, account for 965.5 MW or
20.7% of the total megawatts awarded as of June 1, 1989.5
Of the renewable energy technologies that have been
bid, the majority of megawatts has come from wood-fired
“and geothermal projects, with biomass coming in third.
Among these bids, wood-fired projects have been the
most frequently selected. See Table VI and Tuble VIIL

eots are very sl They represcint only 12 percent of the
renesvable technology capacity bid, Of the 649,33 MW
bid by 106 hydro projects. enly A1 projects tonding 85 4
MW were anvarded coniracts as of Jue 1, 1989, See Tuble
Vil Hvdro's poor showing in hidding ro dare highlights
the difficultics that the costiv and lengthy hydro leensing
process and high capiral costs creare for hydre developers
competing in all-source” competitions.

Hydro projects face the double jeopardy™ of a costly
and uncertain multi-vear state and federal licensing pro-
cess and the challenge of competing for capacity credits
once reguiatory approval {s received. The fuel cost pass-
through provisions in many power purchase agreements.
accompanied by the fuct adfustiment clavse in urility rate
regulation. to some degree. take away hydro's natural ad-
vantage of a free fuel cost .

The Massachuserts DPU. in proposed regulations filed
December G, 1989, suggests ways in which environmental
externalties mayv be taken into account and provide incen-
tives for making it easier for renewable and DSM projects
o compete. See Mass. D.P.U. 80-30.G. What success
hvdro has enjoved was primarily in the early vears of hid-
ding. By now. many of the best sites for hydro projects
have already been developed and very few hydro bids
have been successful in recent solicitations.

Most Bidding Programs Are Modified

Once adopted by a state or utility, bidding programs art
not static; they are frequently adjusted on the basis of
lessons learned.

Examples of the changes made in RFPs hy utilities that
have conducted solicitations either under a state bidding
rule or self-initiated program inclucle:

* Increasing the importance of non-price factors in the

RFP:
¢ Increasing, in many cases, the weight given to fully

dispatchable units;

While more hydro projects have been bid than any * Requiring more ‘information  about  fuel  supply
other renewable energy technalogy, most of these proj- arrangements;
Table Vii _
RESULTS OF SMALL POWER PRODUCER BIDS SUBMITTED IN ALL RFP
HELD BY JUNE 1, 1989 .
{#Projects/MW)
OWNERSHIP' TECHNOLOGY
Blomass? Gaothermal Hydro Resource Recavery Solar Wood Wind Other Total
Bids in All RFPs
QF 39/636.3 69/2,147,0 105/646.1 13/246.9 1/80 54/1068.5 5/164.9 16/412.8 30215,402.7
QFiU . .- 1 3.4 - 3i 54.0 . - 4/ 57.4
Bids in Compieted RFPs l
QF 19/390.7 48/ 937.0 88/3556.2 1212219 35/ 654.0 4/163.9 9/237.8 215/3,030.6
QFiY - 1 3.4 2 290 . 3 324
Winning Projects
QF 71143.9 1 13.0 31/ 884 2/ 318 14f 261.6 3/104.0 58! 642.8
QF/ - 1/ 16.0 . 1 18.0

'QF = No utility or utility subsidiary participation.
QF/) = Some type of utility/utility subsidary participation.

Some ulilities could not provide ownership breakdown so the QF catlegory may include _projects which have _utilnylsubsid‘ar_y involvement.
*Biomass includes municpal wastes but not wood wastes. Resource Recovery is everything other than true biomass, municipal wastes and wood wastes,

/8



Table VIII ... e s e s e e

RESULTS OF COGENERATION BIDS SUBMITTED IN ALL RFPS
HELD BY JUNE 1, 1989

(#Projects/MW) |
OWNERSHIP' TECHNOLOGY
o Bomasst B Malenla ol Resourcs Recovery Waod Total
Bids in All RFPs
QF 15/443.5 84/7.937.1 128/7.4565.8 10/490.6 /2.5 3516237 27316,953.2
QF/J - 13/ B62.0 16/ 567.8 6/ 28.3 2t 52.0 37 1,510.1
Bids in Completed RFPs
QF 141408.0 62/6,195.5 785,348.6 6/405.0 /2.8 34/585.7 195/12,943.4
QF/U g 8/ 584.0 0l 227.8 6!/ 28.3 1 37.0 268 8771
Winning Projects
QF 4 57.0 9/1.142.0 13 7316 1/180.0 1/2.5 12/180.2 40/ 2,293.3
QFiU - 3 427.0 3/ 378 1 33 2f 87 8 535.1

'QF = No utility or utility subsidiary participation.
QF/U = Some type of utility/utility subsidary participation.

Some ulilities could not provide ownership breakdown so the QF category may include projecls which have utility/subsidary involvement.
:Biomass includes municipal wastes but not wood wastes. Resource Recovery is everything other than true biomass, municipal wastes and wood wastes.

Table X .
RESULTS OF INDEPENDENT POWER PRODUCERS BIDS SUBMITTED IN ALL RFPS
AS OF JUNE 1, 1989 : '
{#Projects/MW)
OWNERSHIP TECHNOLOGY
. Coal Natura? Gas ot ) ~ Nuclear Other! Tatal
Bids in All RFPs
IPP 21/4,983.8 21/3,015.6 9/250.0 2118.7 53/8,367.8
IPP/U 1/ 200.0 2/ 488.2 . . - 3/ 688.2
IPE/W 5/ 715.0 2f 540.0 14 75.0 1/60.0 13/683.0 22{2,073.0
Bids in Completed RFPs
PP 19/4,758.8 20/1,833.0 2/250.0 20118.7 50/7,060.5
IPP/Y) B 2/ 488.2 - 2/ 488.2
tPPIVWY 4/ 615.0 2/ 5400 8/333.0 14/1,488.0
Winning Projects
IFP - . -
IPP/U 2/ 488.2 2/ 488.2
IPPIW t 440.0 1/ 440.2
IPF = No utility or utility subsidiary invoivement.

IPPIU = Some ulility or ulitity subsidiary involvement.

IPP/W = Total ownership by utility or subsidiary

Some ulilities did nol break down the ownership between 1FP and IPP/U
*Includes pumped storage, hydro, gecthermal and peat projects.

s Requiring information about wheeling arrangements:

s Reguiring that bidders post a bond o goarantee that
certain elements of their proposal do not change be-
tween notification of fuudists and contract signing:

s [pcreasing the level of carnest money deposits:

¢ Increasing the amount of dewil abour the deved of proj-
et development. Nmancial starus, experience. and
ownership:

* [ncluding @ model contract in the REP with the re-
quirement that the Ridder list contract exceptions in his
proposal: and

» (Opening the procurement 1o all sources. notjust QFs.©
Fowr Projects dwarded Contracts Haee Suffered Signifi-
vetntt Delery or Deéfetrells

The majority of hidding RFPs huve been held so re-
centy that it s prenuature o judge the success of the pro-
ivers under contract. But for those RFPS swhere sufficient
rime has elapsed to evaluate vigbility, there huve been few
caneelled projects. Those projects which have failed have
generally been small.” Host utilities report that thirreen
projects wtaling —-+1.4 MW have faled. However, this
figure 1y underestimate the arwrition rate because pur-
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Table X

RESULTS OF UTILITY SYSTEM SALES BIDS
SUBMITTED IN ALL RFPS
HELD BY JUNE 1, 1989

(#Projects/MW)
Total Competing Bids Bids in Completed RFFs Winning Bids
System Sales 14/2848 31320 21225

chasing urilities. in response o political pressures or
specific contractual provisions. may keep troubled proj-
ects on their book of planned capacity until the developer
formally withdraws.

The lasrgest capacity luss due to the cancelladion of proj-
ects was in Virginia Power’s 1988 bid. Five projects totl-
ing 414 MW dropped out. Three of these projects. 32+
MW were due to failure o get transmission access from
an adjacent state. As this RFP was over filled by 338 MW,
this only leaves a shortfall of 64 MW .3

The second largest amount of capacity lost due to proj-
ect failure in a single RFP was 43.0 MW in Boston Edison’s
first RFP. Of the five projects, four had the same utility
participating in them. These cancellations did nor,
however. result in a shortfall Of capacity for the utility
since the supply block had a surplus of 144 MW still leav-
ing Boston Edison with a 100 MW margin.”

The causes tor project fziture include failure to secure a
steam host, difficutty in obtaining a hydro license, siting
problems, failure to get transmission access and failure o
find financing.

Table XI

COMPETING AND WINNING DEMAND
SIDE MANAGEMENT BIDS IN ALL RFPS
HELD BY JUNE 1, 1989

(#Projects/MW)
Totai Competing Bids Winning Bids
Dsm* pSM/U BSMm* psm/u
Bids: 12/49.125 3/2.3 314.7 3/2.3
*DSM = these prejects do not have any utility/subsidiary participation.
DSMAJ = has some type of involvemenl of a utility or its subsidiary,

Most utilities that rely on purchased power to fill part
of their capacitv needs incorporate reserve marging in
calculating the size of the supply block t be pur out
bid. For capacity plunning purposes. Virginia Power
assumes. until the close of the project’s financing. that 20
percent of the capacity anwarded will not be built and that
50 percent of the capucity will he delayed one vear.1s
Results to date from Virginta Power’s 1986 comperitive
negotiation and 1988 solicitations wre consistent with the
atiliey’s capacity purchase atrrition estimates. !

On the whole, most utilities that have conducted bid-
ding RFPs and have seen those projects come on-ling. ex-
press  satisfaction  with the  reliability of the power
provided. '

Footnomes

U This numiber includes the two RFPs in which all of the bids were re-
jecied. The only exception w the consistent oversubscription w RFPs
wits an RFP by Nanrucket Elecrric in Massachusetts, Nantucket Electric
did not receive any bids forits 4 MW reguest, however, this is not sur-
prising becuuse Nanucker Electric is wn isolated utilivy and therefore
no owsicde mirket exises,
lef.

Id.

These figures include ail REFPs completed by June L. 1989,

Although wood, biomass and resource recovery projects are often
grouped together under the “renewable’™ category, they have been
separiared in the mbles to provide more specific dat on individual

_fuels.

This information was compiled from the NIEP Bidding Questionnitire.
as of june 1. 198y,

NIEP Bidding Questionnaire and follow-up telephone interviews from
February 1989 through December 1989

Telephone inierviews with Robernt Carney. Director of Capacity Con-
tracts, Virginia Power and Electric Company (December 19H9).

NIEP Bidding Questionnaire and fullow-up wlephone interviews with
Boston Edison Company.

Sev i the Matter of: Appétceation of Dosweell Lintited Parinershipy For
o cortificerte of pubilic contenience aud yecessity pursuand (o Vivginia
Code § 50-2065.2 and, o the extent applicable. for approvad of expen-
ditures for new generating facilitics pursuant t § 56-243.5. Case No.
PUEBYONOK. Prefiled Testimony of Larry N, Ellis, Senior Vice Presi-
dent of Virginia Power (L989) (berviinafter Application of Doswell
Limited Partnership).

Virginia Power's first competitive negotiation in 1980 i not con-
siddered an RFP for purposes of the figures in this study.

14 spe Rebural Testimony of Larry W, Ejlis, Senior Vice President. Power
Gperations and Planning, Virginia Case No. PUEBYNDOT at pp.3-6. See
penerally. Flamrin, “Non-Utility Power and the Reliabiliny Issue,” The
Electricity Journal P27 (June 1989).
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IV.
PARTICIPATION IN BIDDING

Initially, bidding was adopted as an equitable means of
derermining avoided cost and allocating capacity credits
when patential QF supply exceeded the utility's current
need for power. Only QFs were allowed to bid. However,
in the past vear and a half, the goal of bidding in many
stazes has shifted to soliciting the maximum amount of
competition from the widest variety of projects. As a
resull, participation in competitive bidding has expanded
to include both demand-side projects and QFs and non-
QFs among supply-side projects.

Participation Expansion

Of all the bidding programs, only California and Colo-
rado still restrict participation to QFs. In the case of Colo-
rado Public Service Company (CPSC), only 20 percent of
the capacitv needed in its service territory is available for
bidding by QFs. The remaining capacity will be filled by
CPSC.' See Table V - Participation in Bidding Solicita-
tions.

Of the seven state regulatory commission sponsored
programs, six have included non-QF participants or are in
the process of expanding participation to include non-
QFs. In Connecticut, Maine, and Massachusetts, the ex-
pansion includes demand-side management projects.
California may consider expanding the participants in its
bidding program in the future. Nine of the ten IOQU-
sponsored programs and all four public pewer utility pro-
grams aliow all QFs and IPPs, including other utilities, to
bid.z See Table V.

Utility Participation In Bidding Is Increasing

As the number of utilities using bidding to fill all or part
of their future capacity grows, more utilities are com-
peting in RFPs—either directly or through their affiliates.
While atilities or their affiliates originally bid only as part-
owners in QF projects, much of the recent growth in util-
ity participation in bidding is through IPPs or by bidding
power from system sales.

In the RFPs where non-QFs are allowed to bid, the ma-
jority have received bids from IPPs, which were either
wholly owned by utilities or had utility participation. One
of the most interesting examples of increased utility par-
ticipation is the NCPA solicizaticn. Of the 3,890 MW bid in
response to NCPA’s RFP, almost half were for projects
wholly owned by other utitities. This amouni does not in-
clude any of the QF projecis that may have some type of
utility pariicipation. Another example is AMP-Ohio’s re-
cent RFP. Nine out of fourteen bids (800 MW of the total
1,075 bid) were from utilities, eight were system sales and
one was a portion of a future coal plant. All three of the
winning bidders were udlities. FP&L's filings for its Notice
of Intent to Bid (NOI) are also an indication of increased
utility participation. In response 1o FP&L's NOI there
were five filings for 1.800 MW of nuclear power. In addi-
tion, fifteen NOI filings equaling 7.260 MW were from out
of state; at least 4 portion of which were from utitities. Ata

minimum. six projects equaling 2.300 MW were from
utilities. {Review of bidding RFPs to date shows that less
than half of the megawaits included in Notices of Intenr 1o
bict are actually submiitted inx final proposals).

There was a conspicuous lack of participation,
however, by utilities in Virginia Power’s 1988 RFP, the
largest solicitation to date. This may be explained in part
by utility concern about the “wheeling in” proposal in the
Federal Energy Regulatory Commission’s Notice of Pro-
posed Rulemaking (FERC NOPR) on competitive bidding.?
issued at the time of the RFP, which, if approved. would
have required utility bidders to wheel power from com-
peting facilities to the border of their service territory 4

A. Host Utility Affitiate Participation In Own RFP

A significant development in 1988-1989 was the grow-
ing interest among public service commissions in allowing
the host utility or its affiliates to participate in the utility's
own bid solicitation. New York and Washington have
tssued final bidding rules allowing such participation
under specific conditions.> Several other state commis-
sions are considering adopting similar policies. Under
these rules, an affiliate of Puget Sound submitted a DSM
bid in its parent’s 1989 RFP, one of the first times that
such participation has occurred.® :

In proposed rules issued December 6, 1989, the
Massachusetts DPU. proposed that the host utility be
required to participate in its own solicitation as though it
were a third party. The Department concluded that such
participation was necessary to avoid “'creating an arbitrary
a priori preference for non-utility resources.”?

A more typical situation can be found in Virginia.
Virginia Power, the host utility, has self imposed a pro-
hibition on participation by iis affiliate in its RFPs, a
restraint that has been endorsed by the State Corporation
Commission but not formally required.® Many utilities
have followed Virginia Power’s example because of con-
cern that participarion in their cwn RFPs would invite
new regulatory conirols that would reduce the flexibility
of their acquisition process. Public service commissions,
particularly if buffeted by complaints from losing third
party bidders, might decide 1o take control of the selec-
tion process away from the host utility if contracts are
awarded to its affilidte.

Several potential problems are associated with allowing
the host utility or its zaffiliates to participate in its own
solicitation or even in hid solicitations within its zone
of economic influence. These problems, which are ad-
dressed in detail in Chapter VII, include various anti-
competitive practices such as self-dealing, cross-
subsidization, access to proprictary and inside informa-
tion. unequal access to transmission services, and rate
treatment of utilitv-built generation. As the discussion in
subsequent sections will indicate, most of the significant
issucs associated with utility or affiliate participation have
not been dealt with in the bidding programs.




B, Utility Affiliate Participation Outside the
Service Territory ’

Another dramatic change <ince NIEP'S 1987 hidding
study s been the increased interese by weilitios in bid-
ding through thetr atliliaies s QFs or IRPPs. This trend is
seen particulurly in REPs initared by oaddities. Although
ot all aulities were able to sapplyv a deradled Breaidown
of ovwnership for a0l hids, the dasecoliceted from the NIEP
Bidding Quesdonnatre and Interviews as of June | a8y,
indicated that for all RFPs issaed ar thar dme. o mingmum
G 29557 MW Tor 40 projects were submited by utilioe af-
filtates us bids, Fourtcen of these projects cqualing 1.5349.3
MW were chosen as bid winners, See Tables VI - NL

One graphic ilustration of utilities” interest in Mdding is
found in PG&E's 1949 Five-Year Planning straregices. The
plan spares that " The ohjecrive is o he weell positioned 1o
cuplure 25 percent of the TS market for non-atdlicy elec-
tric generaton after 1 vears. Thedr sorartegy is to 7 have
5000 MW of non-udlity electric gencration in operation
or under construction by 1993 (10 pereent of mional
market) Bt not in PG&E service area.” ™

Bidding provides a vehicle for wriline affiliues o di-
rectly compete with QFs. IPPs, and other atifitics o mect
futre  capacity  needs. Al of the bidding  programs
surveved allow utiliey alfilintes to participate in bidding
outside their parent compuny’s service territory, s part
awner of 1 QF or when applicable. as an PP,

Public Power Participation

While rural electric power and public power utilities do
not participate in the majority of competitive hidding pro-
grams. e reason s gencrally not one of policy, hut
because most of these utlities have not focused on their
potential role in bidding. Since rural clectric and public
power utilities rarely huild power plants outside of their
service lerritory, they are limited o hidding capacity from
existing or planned plants in their own service werritory,
Maost stites or utilities developing bidding programs have
simply not addressed the issue of rural electric and public
power prarticipation as vel.

Few RFPs Include Demand-Side
Management Projects

Demand-side managemem projects have been incor-
parated in bideding cither by letting these projects directly
compete with the supplv-side proposals or by issuing
sepdrate REPs at the sume tme that supply-side RFPs are
issucd. Requeses for bids from demand-side management

projets e been inciuded in seven solicittons By CAE
G Green Mountan Power. JUPKTL Orange & Rockland,
and Puger sound, Firchburg Electric received an ui-
soltcited DM proposal in thetr soliciaton, C PO
& Hockinnd, and JOPSL have awarded contriacrs io 19sA
profects New Tersey now Jeds the couniny in the number
of PrSA bide recenved dand DSM contracts awirded,

AMassachusetes bas just issued @ proposed all-=ource bid-
Jing rule thar will include T3SM projeces. Tes proposed iy
Allows o cither joine or separate REPs for DSM and
suppivessde resource: however, Bt DMoand supply-
st projects will be applicd o the same supply bleck. In
addeditiony, the rale requires that i proposals be evaiuated
using the same sclection criterte whthough the ranking
sestemes may use different subscoring sysiems within cach
Caivgory .

A few whilites ave dssued selective procurement REPs
Hmited to demand-side projects ondy, These RFPs wre dif-
Ferent from the comperitive hidding REPs covered by this
report hecause most of them are designed to encourage s
muany DSAT proposals as possible (most do not e o
specificd block of capucity) and frequently offer a flat rare
for all projects. Such soficitiions have been hetd by
Boston Fdison, Massachusetrs Elecrric Company, Western
Mussachuserts Blectric Comipany (WAMECO). setropolitan
Edison in Pennsvivania. Pennsylvania Electric and Com-
monweaith Edison in Chicago,

[o0Enotes

Colorade Decision No. C88-Ta0 a8 - NIEP Guestionnaire and In-
Terviews,

SHECH doesi s inelude cther atilities because i is the only atiliny on
the skind.
S Nofive of Profrosed Rufeimeaking: Regrdations Gorerning Sidding
Proprams. 33 Ted, Reg, Y320 (1988100 be codificd wu 18 CFR Parts
A3 and 29k proposed March oo TO88) reprfnred in Federal Fnergy
Regultory Reporter (O Volumie 1V 8 52453 ar A2040 (1988
therefnefier Bidding NOPR).

© e Regulatioms of Connectivut Saile Agenvivs. § 10-2940-0.0

ToSee MUY Opinion Neo, 84-15 at 1A 150 WAL Chaps, 4HO-107- Lot

©Telephone interview with Puger Sound.
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V.

THE ROLE OF INDEPENDENT
POWER PRODUCERS

[PPs, as defined by the FERC in its IPP NOPR'. are
wholesale generators that do not meetr the criteria for
classification as QFs under PURPA and do not have the
apporunine o rate ase their coses.® As shownin Table V.
the nujority of REPs issued in state or utility sponsored
competitive procurements allow or soon will allow 1PPs
to bid, Of the 29 udiitics thar have issued RFPs under
either state-imposed bidding programs or utilityv-initiated
programs, 21 have allowed [PPs (o participate. See
Tuble V. :

IF Massachuserts, as expected, chunges its rules o re-
quire that IPPs be allowed to paricipate. the doors will be
apen o IPPs at seven additional vrilities. The five utilities
subject 1o hidding in Connecricut and Washington may
include IPPs in their bidding programs, hut only if their
state commissions provide advance approval 2

While [PPs are beginning to participatc in bidding.4
three regulatory hurdles may ultimately deter 1PPs:

* Regulation under the Public Utiility Holding Company
Act {PUHCA);

Regulation of IPPs as utilities under state law; and
Lincertzinty about regulaticn of IPPs under the Federal
Power Act and possible conflict between state and
federal jurisdiction over 1PPs,

PUHCA's Impact on IPP Developmenti

Owners of 1PPs, unlike OQFs, are vulnerable to regula-
tion as holding companies under PUHCA. The financial
and corporate restrictions imposed by PUHCA and en-
forced by the Securities and Exchange Commission are
considercd so burdensome by developers that most will
not proceed if they fail 1o get an exemption under the Act,
This problem is compounded for companies owning a
majority interest in QFs. Even if such companies were to
gain an exemption from PUHCA for an IPP project, the
project may still be classified as an electric utility under
the Federal Power Act, making the developer subject to
the utility ownership restriction under PURPA. In such u
case, the developer who wishes to proceed with an 1PP
would either have 1o divest of all QFs, or reduce the
ownership percentage to no more than 50 percent.’

A number of developers have bid IPPs with the expec-
ration that Congress will pass a law exempting IPPs from
PUHCA before the delivery date of the project. For this
speculation 0 pay off, modification of PUHCA would
have o occur within the next one to two years, a cloudy
prospect at best,

Regulation Under State Utility Laws

Most states have utliey statutes that are designed o
regulate the corporate and financial structure of tradi-
tional utilities chat have the dability t¢ raise revenue
through their rate structure and to pass through costs 1o

consumers. In many stares, [PPs are classified as utilities
and therefore are subject to the jurisdiction of these
sparates. Manyv IPPs believe that these regulations are not
appropriate for entities that do not have the pass-through
capubility. They believe that the organizational and finan-
clal burdens that these faws impose put IPPs at 2 com-
petitive disadvantage with QFs. which are exempt under
PURPA,

Some [PPs have tried to have it both wavs. however,
They complain about being regulated as a udlity under
state law and then assert zoning and condemnation
privileges extended only to utilities. This contradiction
has not gone unnoticed by the Massachusetts DPU.

Potential Federal-State Conflict in IPP Regulation

As generators. engaged in wholesale transactions, [PPs
must seck approval of their rates from FERC under Sec-
ton 205 and 206 of the Federal Power Act. The federal
regulation of IPPs is not exclusive, however, Developers
of IPPs may also need 1o obtain a Certificate of Conve-
nience and Necessity from state public service commis-
sions before plant construction can begin in most states.®
Through this certificate proceeding, the state commission
has the power to decide the fate of the IPP. If the state
commission determines that there is no need for the facil-
ity, that the selected location is a poor one, that the facility
will not be reliable, or that it will have an adverse impact
upon the environment, the smate comimission has the
authority to deny the certificate. Moreover, despite the
fact that the FERC has jurisdiction over rates, an ag-
gressive commission could decide that a project was not
reliable because of an insufficient margin between the
contract rate and the developer's cost of constructing the
project. Finally, in most cases, the state commissions can
evaluate the prudence of a utility's purchase of power
from an IPP wien the utility seeks to recover the costs of
a power purchase in a retail rate case.

By contrast, QFs are usually not required to seek Cer-
tificates of Convenience and Necessity, and state commis-
sions. when confronted with the mandatory purchase re-
quirement of PURPA, generzlly do not review the pru-
dency of utility purchases from QFs.”

No state in its bidding program has attempted to ad-
dress the poteatial jurisdictional conflict between the
federal government and the states in the regulation of
IPPs. The possibility exists, however, that an IPP whose
rates have been approved by FERC may find is contract
with the purchasing utility in jeopardy if a state conimis-
sion. engaging in after-the-fact prudency review,
disallows pass through of costs of the power purchase to
ratepavers. Such a disallowance would trigger the
regulatory out clauses in many contracrs, rendering in-
valid the utility’s payment obligation to the IPP. Similarly,
if an IPP project were denied a Certificate of Convenience




and Necessity, the project could not go forward even
thaugh its rate had been approved by FERC.

Many state regulatory commissioners and their seaffs
contacted for this report expressed uncertaingy abourt the
scope of their role in regulating 1PPs. The confusion about
how 1PPs may be treated under state regulations mav
discourage some bidders from proposing an 1PP project.
This confusion gives QFs and utility ~build™ options =
competitive advantage in procurements. For example. the
broad spectrum of regulatery uncertainties involved in
seeking [PP approvais under state law, the Federal Power
Act, and PUHCA was cited by Virginia Power in #is deci-
sjon in 1989 as one reason why it rejected all PP pro-
posals in the 1988 peaking capucity solicitation  in
preference for a utilivy-huile plant free of this regulatory
vulnerability .®

However, the state commissions can alleviate some of
this uncertainty and thereby encourage PP participation
in bids. If the state commission approved the RFP and
supply block in advance, there is less of a risk that the
IPP's project will be refected on the basis of need. Fur-
thermore, the stite commissicn could approve the FERC
rate upfront before the plant is built. Although, there is
always the question of whether one state commission can
bind a subsequent commission, the Michigan legislature
has tried 1o address this problem, at least for QFs, by re-
quiring that once a capacity payment is approved by the
commission, that decision shall not be reconsidered dur-
ing the financing period of the project. Similar legislation
could also be applied to [PP contracts.

FERC Jurisdiction over IPPs

As noted above, the FERC has jurisdiction over
wholesale rates. Therefore, when the utilitv signs a con-
tract wich an [PP, the contract rate must be filed with the
FERC. The FERC then examines the rate to determine if it
is “just and reasonable.”” Prior cases have shown that the
FERC will accept the bid price, rather than impose a cost-
cfservice rate if the bid price meets certain tests. In
essence, the rate must be within the ‘‘zone of
reasonableness,” which means that it cannot be so low as
to confiscaie the IPP’s property without compensation,
and it cannet be so high as wo gouge the utility and then
the ratepayers, The FERC test is stated most succinetly in
the D.C. Circuit's Farmers' Union case.? In that case, the
D.C. Circuit set up a three part test: the process must be
“workably competitive,” the rate must be subject 10 a
cap, and there must a process for monitoring.

The Massachusetts bidding process is an example of a
bidding svstem which clearly meets FERC's "workably
competitive” test. In the eyes of the FERC. this is true
because Massachusetts invites all sources to participate in
the process, and the DPU ensures that no bidder will exer-
cise market power. Either through the selection of bid-
ding criteria or through the examination of the application
of those criteria to individual bids. the DPU will effec-
divelv determine that no PP or group of 1PPs can in-

flucnce price by withholding service and excluding com-

petitors. This determination would almaost certainly cover
the items of concern to the FERC: namely. the percentage
of the purchasing wtility’s need represented by the IPP,
the extent of the IPPs ownership or conirol over

rransmission facilities. and the existence or non-existence
of an affilintion berween the [PP and an entity with a fran-
chised service territory.

As for the second arm of the Farmers Cnion test, the
cap. the Massachusetts offers the utiliny's own bid. A con-
tract will never he awarded at a price greater than thar bid
by the urility itself. This ceiling price is in many wavs
similar o an administratively determined avoided cost,
because the DPU first sets criteria, then requires the utitiry
to respond o those criteria, and finally scrutinizes the
utility’s response toe assure that each of the ¢riteria is fully
and accurately addressed.

The last arm of the Farazers Unfon test. the monitoring
process, is easity fulfilled in the case of the long-term con-
tract with fixed or formula rates. The FERC would simply
compare the contract price to the cap or the utlity's bid at
the inception of the contract, and determine the relative
positions of those two prices throughout the contract
term. Thus, by the time an IPP has signed a contract in
Massachusetts, the record will surely be sufficient to
satisfy the FERC's requirenenss, and the FERC should ap-
prove the contract.rate quickly.

There is no reason that every state cannot set up the
same 1ype of bidding procedure with respect to IPPs.
Control over the bidding system allows the state commis-
sion to ensure that there is a need for the power, that the
facility is and will be reliable, and thart the price will never
exceed a certain level.

Despite these obstacles, [PPs have made up an ingreas-
ing share of bids in recent solicitations. For example, in
the 1989 Florida Power and Liglt solicitation for which
bids were submitted on January 4, 1990, over 6000 MW
were bid by IPPs, or 60 percent of the total MW pro-
posed. Whether 1PPs bids will continue to be grow will
depend on how responsive state and Federal regulatory
commissions, in the large pipeline of cases now awaiting
action, are to the problems discussed above.

Footnotes
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Cir.. Cort detivd 169 15 1034 (1984)
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. | VI.
CONTRACTING OUTSIDE OF BIDDING

In states that have adopted bidding. the issue frequently
arises whether utilities should be allowed to acquire new
clectric capacity from third parties outside the all-resource
solicitation. Most states have opted for flexibility in
resource acquisition ourside bidding. The FERC, in its Bid-
ding NOPR, conceived of bidding as a useful but »on-
exclusire method of acquiring capacity from non-utility
sources' and no state or utility program has prohibited
contracting for such power outside bidding.

However. the states recognize that there is a tradeoff
between giving utilities the flexibility to respond to
special opportunities outside bidding and the need to pro-
tect the integrity of the bidding process and the incentives
to participate in it. The Massachusetts DPU, for exampie,
has proposed thatpurchases outside bidding be permitted
but that each purchase be strictly reviewed on a case-by-
case basis. The burden is placed on the host utility o
demonstrate that the purchase is consistent with the ob-
jective of obtaining least-cost, reliable service and that the
purchase cannot reasonably be accommeodated within the
solicitation cycle.?

Purchases outside bidding fall into the following
categories:

* Purchases from small power facilities below a
specified size. Usually such purchases are limited to
QFs which are paid on the basis of an administratively
determined avoided cost such as Rate X in Delaware or
Schedule 19 in Virginia.? This exception is justified, in
part, on the view that the transaction costs of bidding
would be unfair for such small facilities.

* Fmergency and shori-term purchases with durations
less than the time frame of the bidding cycle. These are
usually utility-to-utility sales. As barriers to transmis-
sion access come down and developers build “mer-
chant”’ plants with some or alt capacity not committed
to long-term contracts, pressure will increase to put
even shori-term purchases out to bid.

s Purchases from preferred technolugies or fuels. New
Jersey, for example, permits waste-to-energy plants to
contract outside bidding for three years after adoption
of the bidding program.® Newport News (municipal
waste), and Ultra Cogen Systems (local coal} have used
reliance on indigenous fuels as arguments before the
Virginia State Corporation Commission in support of
petitions for contracts outside bidding.? Incentives for
the development of 2 new technology may provide
another occasion for such an exception.

o Long term purchases from foreign scurces. New York
has exempted negotiations for purchases of Canadian
power from Ontario and Quebec from its all-source
bidding program. The Maine Public Service Commis-
sion used foreign purchases as a basis for determining
CMP's avoided cost, which in turn was used in CMP's
bid solicitation. :

*» Pyrchases resulting from arbitrations. As discussed in
more detail below, losing bidders and non-bidders

have in some cases successfullv petitioned state com-

missions to require utilities to negotiate contracts out-

sicde bidding. Their petitions may be justified on the
basis of some of the exceptions listed above.

Since review of the merits of power purchased outside
of bidding does not have the benefit of current market
data from an all-source competition, some IPPs and QFs
have expressed concern about the potential for favoritism
and other anti-competitive abuse when contracts are
awarded outside bidding. Virginia Power, in resisting peti-
tions for coneracts outside bidding, has warned that such
contracts may undermine the bidding process by reduc-
ing incentives to participate. Most third party suppliers,
however, would favor giving utilities the flexibility o
contraci outside bidding in special circumstances subject
to careful review by the state commissions .8

In Virginia, several claimants have sought arbitration
from the state commission, alleging that PURPA and/or
state commission requirements entitled them to contracts
independent of the results of bidding competitions.
Newport News, Tellus, and Ultra Cogen Systems all sug-
gested that Virginia Power was obligated 1o purchase
power from the QFs they proposed in spite of the fact that
these same projects had previously been rejected in
Virginia Power's December 1986 solicitation. A brief
history of each of these cases is attached as Appendix B,

The PURPA-based challenges of Newport News, Tellus,
and Ultra Cogen Systems in Virginia were all successful ¥
The Virginia State Corporation Commission has repeat-
edly ignored suggestions by Virginia Power that the
awarding of contracts outside of bidding would under-
mine the utility's orderly allocation of capacity credits and
perhaps discourage bidders from participating in future
solicitations.®

Foolnotes

! Sge Bidding NOPR ar 32.030-32,031.

? See Mass. D.P.U. 86-3G-G ar 52.

3 Virginia Power Company, Interim Schedule 19-1990, Power Pur-
chases from Cogeneration and Smabl Power Production Qualifying
Facilities: P.S.C. Del. No. T-Electric Service Classification X"
Cogeneration and Small Power Production.

4 See New Jersey Docket No. 8016878 at 29-31.

5 See Virginia State Corporation Commission. Pefition of Ultra Cogen
Svstems.  fnc.  Petition for  Arbitration, PUEB70N88 (1987}
{(hereinafter Petition Ultra Cogen Systems): Virginia State Corpora-
tion Commission. Perition of Smith Cogeneration of Virginia,
Inc.—For Arbitration of ¢ Purchdase Agreement with Virginia Elec-
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capacity in Virginia Power’s November 1987 solicitation and 30
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tracts to Newport News, Tellus and Ulira Cogen Systems outside of
the bidding system.




VI1.
PREVENTION OF SELF-DEALING
AND CROSS-SUBSIDIES

The potential for self-dealing and cross-subsidization by
utilities that hoth administer and puarticipate in bidding
wis the major focus of comments by the independent
power industry on the FERC's “electric policy indtiative”
of 1988} The four NOPRs of 1988—the Bidding NOPR,
PP NOPR. the Avoided Cost NOPR. the PURPA NOPR—
constiture the electric policy indtiarive. In the Bidding
NOPR. FERC noted thar “states should ke steps 1o pro-
tect against potendal abuses due to seif-dealing” and
sought advice on how to prevent it® As utility participa-
tion in bidding increases. the necd for policies wo deal
with  potential  self-dealing and  cross-subsidizarion
becomes more acuie. Although four states (Massachusetts,
New Jersey. New York, and Washington) have addressed
some aspects of this problem in rules or guidelines, ® the
majority of bidding programs do not offer any measures,
other than traditional vate regulation, 1o prevent abuse,

Querview of Potential Abuse of Market Power

The potential for self-dealing and/or cross-subsidy
exists in three situations: when a utility desires w build
and must evaluate its proposed plant against proposals
from other bidders; wwhen a utility directly bids in another
utility's soticitation; and when a utility competes in bid-
ding inside or outside its territory through an affiliate,

Several market power concerns dare raised by utility par-
ticipation in competitive generation markets:

s Self-Dealing. When a utility controls the criteria,
evaluation, selection, and negotiation of contract terms
and conditions in a competitive procurement and is
also participating in the procurement—either through
its “huild” option or an affiliated entity—there is an op-
portunity for sclf dealing that favors the utility’s facilicy
over other unrelated suppliers. If information regarding
the utility’s proposal is not filed under seal with the
statc commission in advance or at the same time that
third party bids are filed, the utility may be able to
make use of data provided by respondents to its RFP in
developing its “build” proposal. If an affiliate gets early
notice of the timing, size. or type of capacity (peaking
versus intermediate or hase load) of a solicitation, it can
get a head start on planning, allowing it 1o, among
other things. gain a-critical path™ advantage in the -

hine market. Non-price factors involving subjeciive

judgments about project viability, financial stability
and experience of bidders mav also be an area where
utility evaluation is vulnerable to bias or the perception
of bias.

o Cross-Subsidy, Cross-subsidization gccurs when costs
incurred by an unregulated affiliate are recovered from
ratepavers of the affiliated utility. It is especially dif
ficult to discern and protect against cross-subsidies
when an unregulated activity is in the same business as
the regulated activity. since costs are similar and may

he juggled from one account ¢ another. Cross-sub-
sicizarion is unfur to ratepavers because rilepavers’
assets are used to reduce the costs of the unregulated
affiliare, while profits earned by the affiliate benefit the
shareholder of the utlity but not the ratepaver. This
cost shifting would allow the utility affiliate to under-
bid artificially in a generation market. causing fong-
term damage to the competitive process. .

o Discrimineiory Access to aind Pricing of Transniission
Facilities. If 2 utility affiliate were to gain transmission
access and pricing terms from a parent utility that were
more favorable than those available to unrelated sup-
pliers, the affiliate would have an unfair advantage in a
generation market in which both parties were com-
peting. Even if the affiliate were cutside the territory of
the parent utility but competing in a generation market
with urirelated suppliers located in the affiliated utility's
service area, abuse of market power might occur if the
affiliated utility denied access to the unrelated supplier,
As noted above, the NIEP survey found that very few

bidding programs provide protections for ratepayers or

non-utility competitors against abuse of market power
other than uaditional regulatory  oversight and  rate
proceedings.

Few Regulatory Commissions Have Specifically
Addressed Cross-Subsidy Prevention

The majority of regulatory comimissions have not ad-
dressed the prevention of cress-subsidies by utilities when
their affiliates participate in bid solicitations in their own
service territories. Only three states (New York, New
Jersey, and Washington) have' specific requirements
designed to prevent cross-subsidies, and rwo are limited
in scope. )

New Jersey’s bidding program has the most com-
prehensive cross-subsidy prevention measures, requiring
all bidders to certify that they have no affiliation with the
host utility and barring affiliate participation in a parent
company’s bid solicitation for three veass.® In addition,
New Jersey established a series of practices to prevent
cross-subsidies under its Holding Company Orders.®

Washington and New York allow utilities to participate
in any auction. including their own, provided that they do
so through a separate affiliate,” In New York, the affiliate is
required to maintain its own accounting records and keep
separate computer facilities as well as separate operating,
marketing, and maintenance personnel. Their officers
must also be separate from those of the parent utility.®

New York requires sealed bids in any auction in which a
urtility affiliate participates. with the bids opened by in-
dependent parties. In New York, the utility parent must
submit a full justificarion when it rejects a competitor's
bid. Tf unfair or abusive activity is discovered, sanctions
such as denial of cost recovery or reduction in the




allowed rerurn on equity will be applied.®

\Washington. in its bidding regulations'® and Massi-
chusetts. in its proposed regulations of December O,
J989 11 have served notice on utiliies that any bid
awarded 10 a affiliate in preference to third-party bids will
be subject to increased scrutiny by the regulatory com-
mission. If any abuse of market power is discovered. cost
recovery will be denied.'?

Several urifities have taken the inidative, sometimes
prompted by state “affiliate” starutes'®, to keep their af-
filiates from participating in the parent’s solicitation: NEF,
GMP, Virginia Power, Sierra Pacific, Central Vermont
Public Service. and Delmarva. In Virginia. the State Cor-
poration Commission staff endorsed this policy in 1987,
stating that it seems to us that considerations of fairness.
equity and the appearance of arm’s length dealing would
prohibit the host utility or any affiliated firm from par-
ticipating as a potential power supplier in such negotia-
tions." 1 Some utilities have decided against affiliate par-
ticipation out of concern that the steps that the state
regulators would then have to take o protect against self-
dealing would cause unacceptable regulatory constraints
and delay.'3 :

Only One State Has Addressed Cross-Subsidy
Prevention Qutside the Utility Service Territory

Only New Jersey, through its Holding Company
Orders,'s has addressed the issue of possible cross-
subsidies for projects proposed by a utility or its affiliate in
competitive bidding outside its service territory. All the
other states have either not addressed the issue at atl or
assume that traditional rate-making procedures will detect
any cross-subsidies.

Access to Inside Information and
Proprietary Data

With the exception of Massachusetts in the D.P.U.’s
December ¢, 1989 proposal, no state commission has ad-
dressed the problem of how to make access to. inside in-
formation more equitable for all bidders when the utility
or its affiliates are participating in its own bid solicitation.
The Massachusetts DPU has proposed to require the host
utility to disclose in pre-bid filings capacity planning and
timing. evaluation criteria and analytic models, and other
dara useful to potentiat third party bidders.

As evidenced by the great disparity in the length of the
RFPs (10 pages to over 200 pages) the level of
background information provided to potentiat bidders in
the RFPs varies from udility to utility.}7 In contrast, when
the uiility or its affiliates are bidding in the utility’s own
bid solicitation, the utility and/or its affiliate may have ad-
vance knowledge of when RFPs will be released, the
amount of capacity needed. the type of power preferred,
and other informaticn relevant to preparing a bid, Such
access could give them an edge over the competition.

The disparity in access to information is a more serious
problem with utility-initiated bidding programs than with
state-initiated programs because most utility programs are
conducted in a far less public process. For instance. 13 out
of the 14 utility-initiated programs’® do not reguire
regulatory commission approval of their bidding pro-

grams. and do not allow for public comment on their pro-
gram or on their resource planning process. This makes it
difficult for other bidders w ger a sense of the timing or re-
guirements of the RFP prior 1o its issuance. [f utilities wish
to obain the Bids from the most mature projecis. it is to
their advantage to provide this infarmation.

Bid documents often contain a large amount of pro-
prietary information about projects. As is the case in any
type of RFP, a competitor that gains access to another
company’s bids has an unfair advantage. The potential for
abuse exists because, as we have seen, with only two ex-
ceptions, all bidding programs make the host utility
responsible for reviewing and selecting winning bidders.
In Colorado, a third party selects the winning bidders and
in New York, a third party will probably select bid win-
ners if the host udlity's affiliate is bidding.'® In Connec-
ticut, seated bids are filed with DPUC, which opens them
and then gives copies to the utilities for their review.

Some utiliies are willing to sign confidentiality
agreements but these are designed to protect against
disclosure to other unrelaied bidders, aot to the utility’s
affiliates or facility planning staff. While some utilities wili
allow bidders to request that dissemination of certain pro-
prictary information inside the utility be restricted, there
frequently is a price tag for such a request: it may dis-
qualify the bidder from being considered.

The problem of confidentiality also exists with state
commissions and their staffs. The Massachusctts’
legislature has enacted a statute in 1988 giving the DPU
authority to protect the confidentiality of bid
documents.2?

The host utility could use its access to proprictary data
from unrelated bidders to gain an unfair advantage in
several ways:

s It is not unusual for bidders to submit the same project
in several bid solicitations and, therefore, the utility’s
access to other bidders’ proposals in its RFP may
enable the utility or its affiliate to learn about its com-
petition’s projects in advance of filing a competing pro-
posal in another REP.

» A utility that desires to build a cost-of-service plant
must justify its “build” option. The RFP, however, pro-
vides the utility with proprietary information about
other proposals, which it can use to its advantage in
justifying its decision to build rather than buy.

For z discussion of ways to prevent misuse of pro-
prietary information, See the Guidelines.

Enforcement

Many states are depending upon their standard rate-
making procedures or prudence reviews to uncover any
cross-subsidies. However, these procedures or reviews
may not take place untl months or years after a bid
solicitation has been completed. If any cross-subsidics are
identified it may be too late to cancel the project and
select one of the josing bidders. For the losing bidders, the
time frame for bringing their projects on-line may be o0
short or they may have given up options on a site, had fuel
supply comracts expire. or gone through other chapges
that woutd foreclose their ability to build the projects
originally proposed.




There is an additional problem associated with relving
on radifonal rate-making procedures 1o uncover cross-
subsidy abuse. If a utility's affiliate is building a project in
another service territory either as an IPP or as partial
owner of a QF. it may be unlikely that cross-subsidization
of such projects would be identified in a rate-muaking case.

There are many bidding procedures that compound the
difficulty of preventing or identifving possible cross-
subsidies. Some of these policies include:

* The uilitv’s bid price is nor filed under seal with the
regulatory commission in advance or at the same time
as responses to the RFP;

¢ The utility selects the bid winners and the regulatory
commission does not review the selection:

* The regulatory commission does not review the final
contracts;

¢ The final contracts are not made public; and

* The potental of cross-subsidies is addressed onlv long
after the bid—during cost-recovery in rate-cases—aor
not addressed art all,

The combination of these circumstances would make it
difficult to even identify possible cross-subsidies. While
such a scenario sounds unlikely, there are several bidding
programs where all of these policies are present (e.g., NEP
and NCPA). Numerous other bidding programs have sev-
eral of these policies in their programs.?!

Filing A Complaint

A losing bidder concerned about alleged cross-subsidies
may file a complaint with the regulatory commission,
unless the commission initiates an investigation of the bid
awards on its own. If such a bidder has any interest in
competing in future RFPs, a complaint places him in the
awkward position of offending his only customer. This is
a dilemma for bidders filing complaints regarding bid
selection on any grounds, not just because of alleged
cross-subsidy abuses, and may explain the small number
of challenges to bid results.

The survey identified six challenges to bidding solicita-
tipns: four involving Virginia Power’s solicitations and
one each involving Commonwealth Electric Company’s
1988 RFP and Western Massachusetts Electric Company’s
1988 RFP.22

Each of these complaints attacked some aspect of the
bidding process itself. Commonwealth Electric, for exam-
ple, was taken to task for its failure to demonstrate suffi-
cient flexibility in the early siages of the bidding process
by disaltowing a change in location after submission of a
notice of intent to bid.#3 Tellus, Inc. raised a similar ques-
tion about Virginia Power's refusal to permit modification
uf a proposal after its submission (Tellus's request arrived
one dayv before the date Virginia Power had set 1o an-
nounce the solicitation’s  selections).® Ulira  Cogen
Svstems later protested Virginia Power's insistence on
allegedly “unfinancabte’” provisions in the mode] power
purchase agreement.?: Finally, the City of Newport News
and Mission Energy Company accused Virginia Power of
bias in the setection of the winners in the December 1986
and November 1938 solicitations, respectively.2¢

A losing bidder challenged its exclusion from the
awards group in WMECO's first RFP. WMECQ rejected

the >+ MW projecr proposed by MassPower because the
price filed was on a Skw basis instead of the $kwh basis
requested in the RFP and the wrong escalator indices
were used. MassPower petitioned the MDPU that they
were unfairly rejected because the RFP was not very
precise about how the pricing should be filed.’” MDPL is
expected 10 issue a decision in early 199(.28

Although it is difficult to draw conclusions from such a
small sample. it would appear that state commissions have
been initially sympathetic 1o claims that bidding processes
are unfair or  impreperly structured, Both the
Massachusetts Department of Public Utilities and the
Virginia State Corporation  Commission  responded
favorably o the first chailenges made-to the early use of
bidding by utilities under their jurisdiction. Eventually,
however, state commissions may be less inclined to re-
spond to such claims. The Virginia Commission, for ex-
ample, refused the relief requested by Mission Energy in
its notice of protest against the ourcome of Virginia
Power's third soliciation.

Cross-Subsidy Prevention for
Non-Regulated Utilities

As discussed'in detail in Chapter XI, wholesale utilities,
public utilities and rural electric cooperatives may not be
subject to state regulatory commission rules. As a resulr,
bidding solicitations held by these utilities or their par-
ticipation in other utilities” RFPs raise a particularly dif-
ficult set of problems with regard to preventing cross-
subsidies.

If these utilities are not subject to state regulatory com-
mission review, the losing bidders are forced to turn to
FERC in the case of wholesale utilities or to municipal
governments and rural electric cocoperative governing
bodies to register a complaint, As the procedures for such
complaints are not clearly established, it may be a time-
consuming and costly process.

Access to the books of these utilities is another prob-
lem. If one of these utilities or their affiliate participates in
another uility’s RFP and wins, how will the state
regulatory commission check for cross-subsidies if they
do not have jurisdiction?

Cross-Subsidies from Natural Gas Companies

Little attention has been paid to the possibility that a
regulated gas company may subsidize its affiifate’s bid.
While NIEP's survey did not ask how commissions were
dealing with this issue, it was clear from the responses to
the issue of preventing cross-subsidies by electric utilities
that a similar policy needs to exist for preventing cross-
subsidy abuse by gas companies competing in bidding,

Foumaotes

"In 1988, the FERC issued four notices of proposed rulemakings: Bid-
ding NOPR. Notice oof Proposed Rulemaking: Administratively Detor-
minaiion of Full Avolded Costs. Sales of Power o Qualifying
Facilities. and Interconnection Facilities 53 Fed. Reg. 9331 (1988) (10
be codified at 18 C.F.R. Part 292) {Proposed March 16, 1988)
repitnted  or Federal Energy Regulatory  Commission  Reporter,
Volume IV § 32,457 (1988) (bereinafter cited as Avoided Cost NOPR);
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Nedjce of Preposed Ridepraking:” Regtdationts Goeerning b Tuiflic
Uriliny Regrdewory Podicies Act of 1975053 Fed, Reg, 31021 (1988 (o
he codified at 18 CFR Parr 2920 (Propuosed July 29, 1988 repinied
i Federal Energy Regulatory Commission Reporter. Volume 1V
20 405 (1ynEsyphereinefter cited as PURPA NOPR)

< A5 of January Lo 199n the FERC has not adopied any of the NOPRs a
final rale.

*Bickling NOPR at 32,041, )

Csve frfrer potes 5-12 o this Chupter and accompanying wext for a
discussion of the applicable rules and orders:

s yee New Jersey Docket Noo S0To-0878 ar 33-35.

w Sep State of New Jersey Board of Public Utilities. Petitionr of Public
Sereice Kloctric and Gas to Reoyganize untder o Holding Compeaiy,
EALB307-774 (January 17 19800 (hereinefier N Holding Company
Case—ENM 8507-77q) New jerseyv Bowrd of Public Utilities. Petition o
Atteintic ity Electric Company e Orgeatize Dnder a Holding -
pary, EM 8008-800 (December 18, 19800 therefiajter NJ Holding
Company Case—EM 8008-800).

* See WAL, Chap. 480-107- 16 MY, Order Noo 88-15 a 13,17,

B Spe NV, Order No. 8813 at 1314 see adso New York Puhlic Service
Law § 00-¢(A)n). '

S Ser NUY. Opinion No. 88-15 at 15-10,

17 See WAC Chaps. 480-107-001 170,

" See Mass. DR 86-36-G

1EWAC Chap. 280-107-160: Mass. D.P.U, 80-30-G.

'3 The stes also regulute the financial and corporate maters of their
willity holding companies, Many of these regulations. for example
special accounting niles. enable the st commissions 1o oversee and
therehy regulate wiiliey aifilinte transactions. In addition. some seues.
such as Kansas, require specific reporting requirements designed to
keep the state commission fully informed of all transactions. Another
approach is thar tuken by Mississippi which requires a utility o file,
with the stale regulatory commission, alk contracts a utility enters into
with affiliates. For 2 good review of the stare affilinte’s faws, see the
NARUC Annsial Repovt on UL and Carvier Regulation 1957

14 See Vieginia State Corporation Commission—px-Parte: b ihe natier
of adopting Connnission Policy regarding e fnoohase of etectricity

v fiehlic wtilitios from quadifying facilities wheni there is e siiflus of

potver avaitable. Final Orcer. PUERTO080 a1 NS (1988).

.

1% see COmMuents to Mass, 10U 80-30-F citeed 102 Muss PR 30.0
[AIRRERER

in e N Holding Compuiny Case—EM 8307774, and EM Se0s.800

i see Chapier VI for o discussion of atilities’ tailure W provide bidders
adequitte ditd aout rinsmission Giny, aeeess and pricing

sy refers i this cise o both investorowned and public power

uttlities.

“The Californin PUC gives milities the aption of having o third pary

select the winning bidder swhen the wilites affiliate is o PUrtiCipant in

its bid, See Califorin PUC, Decisinn Noo 8 708n00an 1o- 18 (3 lay 28

[UHY.

The Muassachusets legisliure recentdy passed o law authorizing the

protection of confidentil decuments stbmitted to the sitte commis-

sion. According o g comnissioner of the Massachusets Department
of Public Uriditics. this law should protect such information rom
disclosure pursuant o reguest under te Freedom ol Informaion Act.

Conversation with susan Fo Tierney, Commissioner, Massachusetis

Depariment af Public Utilities (January 29. 19901

s g gaihered from all REPs s of June 1 1YRY covered by NIEP Bid-
ding Questionmiire aned Intervicws .

22 Spp Appendix 5 for a discussion of these cases.

4 Conversation with Massachusens DPUL

2 see Virginga State Corporntion Commission. Potitiont of Telfus, ncor-
poraied for a Declareatary Oveer thet the Refrsal of Vieghinie Blectric
and Power Compiany jo purebase eleciric energy from Tellns Iicor-
provaited s violation of e Public Regulatory Poiicies Act awd e
Iplementing Regrdetions of the Pederal Eyrergy Regiddetory Con-
aission. PUESTUNO40 (hervinafier Petition of Telus).

25 sep Petition of Ultra Cogen Systems, Sapra.

1o spe Virging Stue Corpuraton Cemmission. Ciiy of Newfrerl News.
Virginic o, Virginiiee Fower Companiy, PUESTOO2Y thereinafior Pet-
tion of Ciry af Newport Newsh Virginia Case No. 890007, frodest of
Mission Energy Compeny (filed June I+, 1989}

5o Commonwenlth of Massachusetts Department of Public Utilitics,
Massachuseits Power v Westorn Massachirsells Elecirle Conifiny.
Reconsideration, Docket Noo B9-52,

# Telephone interview with T. McGregor, Massachusetts Deparument of
Public Utilites (January 2, 1989}




- VIII. |
TREATMENT OF TRANSMISSION ACCESS
IN BIDDING

For 2 competitive generation markee o fuliv develop.
Bidders must have prediciable access o transmission
facitities. Most brdding programs incroduced 1o date hasve
not addressed the probiems confronting hidders swhen
they deal with utilities on jssues of transmission capacity,
pricing. aocess, construction. and ownership, Limited ac-
cess o runsmission is o oone reason whn the repicul
whaolesale generation marker is characterized by monop-
sony poweer: where one purchaser {the host utiliovy is buy-
ing from numerous selivrs (QFs. IPPs, and nther urtilitics),
It should come as no surprise. therefore., thar the great ma-
jority of contracts, wwarded through bidding. have gone
to facitities locared in the service territory of the purchas-
ing utility,

The iack of ansmission policy in state hidding pro-
grams reflects federsd awe, Under existing federal law, the
states must look . the federal government for direction
o0 Imnsmission issues. Section 205 of the Federal Power
Act gives FERC exclusive jurisdiction over the rates,
rerms, and conditions of incerstate wheeling, which in-
cludes transactions in which all parties are located within
the sume state. (Federal Power Conn, v, Florida Power
ELight Co a0 s (53, 30 LLE. 2d 600,92 5. Cl. 637,
(L9720 rebg denived Federal Power Comupr v Floiidea
Prwer & Light. 405 U8, 948, 30 LEd. 2d. 819, 92 5.C1.
Q29 (1972)) The regulations implementing the Federal
Power Act muke it clear that this jurisdiction extends to
Call rules, regulations, or contracts which in any manner
affect o relate 107 wunsmission service, (18 CF.R,
§ 45.2(h))

To dite, the FERC huas been reticent about injecting
transmission access issues into discussion of guidelines for
stue hidding programs. In its Bidding NOPR. FERC
specificalfs rejected proposals by ELCON, among orthers.
thar utilitics” voluntary participation in a bidding svstem
be conditioned upon their agreement (o provide non-
cdiscrimintorn open access for ransmission services.

Elecrricity Consumers Resource  Council (ELCON)
argued that implementation of the bidding ruie without
mandatory access to transmission would not be consistent
with the godl of o competitive generation marker.! FERC
responded that although hidding miglhit result in increased

competiton, competiton was not the primary purpose of

hidding,

According to FERC, the primary objective of bidding is
to further the purposes of PURPA. by providing a more
accurare and less cumbersome way of determining the
utilivies” avoided cost.? "PURPA does not require @ com-
petitive nuarker fur QF sales.”™? This policy helps explain
why, under current PURPA regulations. a QF s not en-
tided to w sule o oa weility in whose territory it s not
located unless it is able to negotiate its own ransmission
agreement with intervening utilides,

Helore FERC wouid consider conditioning utllmc par-

ticipation in bidding upon their willingness to grant
transmission  daccess. FERC "must bhe able o find
specifically that uilities have already engaged in unduly
discriminaraory and anri-comipetitive conduct. ™ Wirthout a
finding of specific antt-competitive activites or anti-trust
vichitions. the courts have held rhat FERC s without
aurherity o compel wheeling under the FPA, See ey,
Floride Power & Light Compeony v FER.C 0060 F 2d
608 (5th Cir. 1981 cert. denied Ft. Prlerce Utilities
Authoritivs ¢ FER Co459 U5, 1156, 74 LEL2d 1003,
1038, Cr 800 {1983

Given the reluctance of FERC ro tackle transmission
issues in the context of bidding, it would be unrealistic for
bidders w look 1o the states for much relief on transmis-
sion problems. Nevertheless, the states, in implementing
FERC's rules under PURPA, may have some kuitude w im-
pose ransmission conditions in connection with bidding.
state regutators may require a utility to provide wheeling
services as a condition of its being allowed o participate
in a bidding program. Such conditions will be subject to
review to ensure that they promote the objectives of
PURPA and avoid burdening interstate commerce or
contlicting with FERC's exclusive jurisdiction over rales,

“terms. and conditions of service under the Federal Power

Act.® A number of stazes and a few utilities have in fact
raken modest steps to increase bidders™ access 10 markets
putside the service territory where the bid is conducted.
NIEP identified the following trends and associated prob-
lems related to transmission policy in bidding programs:

Mast Bidding Programs Fail to
Address Transmission Issues

Moast hidding programs provide no assistance w bidders
who need transmission access from intervening utilities
hecause the bidder’'s project is located ouisicle the host
utility service territory. In three siates (Connecticut. New

- Jerseyv, and Massachusetts), in-state utilities are required to

whee! through for winning bidders in RFPs conducted
within the state. New York requires a utility 1o wheel for
other bidders only if the uiility's affiliate is participating in
bidding, either in its parent’s service territory or in other
RFPs issued by other New York State utilities.s Virginia
Poswer, alone, will voluntarily wheel out for the losing
biddcrs.”

As experience in Virginia recently demonstrated. bid-
ders located curside the host utility service territory are at
a distinct disadvantage in any competitive procurement.
in Virginia Power’s 1988 solicitation. contracis were
awirded to bidders who proposed facilities in West
Virginia, However, Virginia Power recently terminated
contracts with three West Virginia projects. a 300 MW
waste coal-fired plant and two 12 MW mine-mouth proj-
ects, after the developers failed in their efforess 1w oblain
wheeling  agreements  with the intervening  utility.




American Electric Power (the reason given for the refusal
was lack of capacity} and their efforts o finance a new
transmission facility to interconnect with the Virginia
svstemn failed.® This experience led two other developers
to relocate their projects to sites within Virginia Power’s
service territory 10 avoid wheeling problems.”

To avoid such problems in the future. Virginia Power
has recently announced that it will now require all bidders
with proposed projects outside of the service territory to
include in their bid proof that they have firm transporta-
tion service available from intervening urilities. As Larry
Ellis. Senior Vice President of Power Operations and Plan-
ning for Virginia Power stated: ~ Without that assurance,
we won't even consider the bid. "0

There are no reliable data on how many bidders have
not competed in RFPs because of concern that they
would not be able to obtain transmission access.
However, Green Mountain Power's experience in Ver-
mont illusirates how competition may be increased if the
utility eliminates transmission access as an issue in the bid
solicitation,

Unlike the vast majority of bidding programs, which
make ransmission arrangements the sole responsibility of
the bidder, GMP offered to try to negotiate wheeling con-
tracts for any winning bidder. The purpose of GMP's
policy was to have the bidder concentrate on “what they
were good at” and leave the issue of ransmission access
up to the host utility.!! By this policy, they hoped o in-
crease the number of bidders in the RFP and therefore
enrich their options for providing the most reliable and
cost-effective capacity for ratepayers. GMP reasoned that
they were in a better position than a non-utility generator
to negoetiate wheeling contracts with the neighboring
utifity.

with this policy, GMP was able to elicit a variety of
projects from outside Vermont, Of the 24 bids made in
response to their RFP, 7 were from Vermont and 17 were
from projects located in New Hampshire, Massachusetts,
Connecticut, and New York. A project located in New
York was setected, but GMP's ability to arrange wheeling
with intervening utilities was not tested because the bid-
der dropped out after receiving a higher price for its
power in New York.!?

Availability of Transmission Rates,
Terms, and Conditions

Only New Jersey and Massachusctts require that
rransmission  rates, terms, and conditions be made
available to bidders by the host utility.'* All other bidding
programs have either not addressed this issue or refer bid-
ders to FERC for transmission information. By not having
access to transmission data for other utilities in the same
state as the host utility or from adjacent, out-of-state
utilities, bidders are hampered in determining the feasi-
bility of possible tocations. Utilities may be unwilling to
volunteer this information and state commissions do not
have the authority to compel utilities located outside the
state 1o provide the information. Utility affiliates, on the
other hand, may have greater access o such information
hecause of their “insider’” status in the uility industry.

Such preferred access may place other hidders at a com-
petitive disadvantage.

Information on Transmission Capacity

While. in theory. bidders can research wheeling prices.
terms. and conditions in the transmission contracts filed at
FERC. information about transmission capacity for all in-
state utilities is not routinely required in any state except
Connecticut, Indeed. 23 out of the 38 bidding RFPs issued
as of June 1. 1989, included no transmission darta at all.’4
The closest most REPs came to providing transmission
data was in discussion of the utility's interconnection re-
quirements. Few RFPs included moie than a small map
showing the location of different sized transmission lines
in the host utfity’s grid. .

Connecticut, on the other hand, requires all in-state
utilities to provide a map indicating load center concentra-
dons. information on transmission limitations and
planned and proposed changes to the transmission system
within the franchise area during the forecast period of
their annual filings.'s

Lack of information about transmission capacity is a
barrier to the expansion of the competitive generation
market. Utilities-opposed to providing transmission access
can always claim lack of capacity. While some data is
available from transmission filings made by utilities at
FERC, most bidders are Jargely dependent on the utility
for transmission capacity information, making it difficult
to know how accurate such claims are.

‘This forces bidders into one of three positions: They
will drop the project because of the cost or time delay
associated with upgrading the transmission system; they
will proceed with the project and pay for part or all of the
system upgeade if they feel the project will stili be feasible;
or, finally, they will challenge the utility’s claim that there
is no transmission capacity.

Putting aside the problems of the correct forum for a
proceeding to consider such a challenge, and the difficult
evidentiary problems involved, even if the bidder proves
that the utility has excess capacity, this does not necessar-
ily give the bidder the right to demand wheeling.
Although it appears that states may be able to condition
participation in a bid upon offering transmission access,
wheeling can only be ordered by the FERC pursuant 10
Section 211 of the Federal Power Act. The evidentiary re-
quirements under that Section could make a successful
suit exceedingly difficult and costly. For these reasons,
none of these options encourage bidders to propose pro-
jects that need (ransmission access.

Perhaps the best solution to this problem would be for
the state public service COmMmissions to take responsibility
for determining the transmission capacity available before
an REP is announced. The Florida Public Service Commis-
sion, for example, recently opencd an investigation ofa
ransmission bottleneck in the northern part of the State
that threatened the ability of independent power pro-
ducers to sell to Florida Power Corporation.'¢ State com-
missions. by anticipating the need for such assessments.
may avoid future bottleneck problems and provide the in-
formation necessary to allow the maximum amouni of
competiticn for new generation.
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Other State Wheeling Initiatives

in the siates where bidding is being used. only two
states surveved indicated that they have wheeling regula-
tions unrelated 10 bidding programs. Maine, which does
not require wheeling in its bidding rule. does require its
urilities to wheel for affiliated companies, such as berween
two paper plants owned by the same company. This was
the only rerzil wheeling requirement identified in the
survey,

Flarida has required alt atifities in the state 1o “wheel
through™ for QFs.'” This requirement was not established
in the context of bidding. Althcugh bidding is authorized
for IOUs but has not vet occurred in Texas, the Texas
Commission does have the same wheeling policy as
Florida. s

Impact on Bid Selection

Only California has a policy that prohibits utilities from
discriminating against QFs in bid selection because the QF
will need to obrain ransmission access outside the service
area of the host wtility.'? Ironically, California does not
have any requircment that its utilities wheel through for
QFs. Other bidding programs include the need for
transmission access from other utilities and the associated
cast as a non-price factor in the evaluation of hids.

In the majority of the RFPs, the impact of transmission
access and cost factors on the evaluation of bids can be
found in one of the following categories:

* Bids are rejected that do not have proof of any
necessary agreements for transmission capacity and
erms;

* Projects arc ranked higher the closer they are o the
host utility service territory; and

* Projects are ranked on the basis of their economic im-
pact on the host utility transmission system.

Allocation of Limited Transmission Capacity

No bidding program has addressed the issue of how to
allocate limited transmission capacity among winning or
losing bidders, In addition, it does not appear that any
bidding program has addressed the problem of allocating
transmission capacity between bidders and contracts sign-
ed outside bidding.

Site-Specific Projects at a Disadvantage

Without a policy assuring transmission access, site-
specific projects, such as hydro, geothermal, mine-mouth
coal plaats, wind, and 10 a lesser degree, cogeneration
projects needing steam hosts are limited to bidding in the
host utility service territory (the sole exception is Virginia,

where Virginia Power has agreed to wheel out losing bid-
ders). If such 2 project loses a bid. it mav be vears before
they have another bidding opportunity in that service ter-
ritory. The lack of transmission access for losing bidders.
therefore, may particularly restrict the development of
renewable energv projects.

Footnoies

See ELCON, Memnranedin o FERC Staff. Efforts 1o Evcairage Com-
petition. Without  Transmission  Access arve  Fatally  Fldwed.
{September 7, 1987).

! See Bidding NOPR at 32.022.
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IX.
THE ROLE OF THE HOST UTILITY
IN NEW PLANT CONSTRUCTION

In testimony on S, 400 (the Competitive Wholesale
Electric Generation Act introduced by Sen. Johnston 1o
maodily the Public Utility Holding Company Act). utility
executives opposed 1o PUHCA reform stated that the in-
rroduction of competitive bidding will sharply reduce or
essentially  eliminate  the  opporwunity for  waditional
utilities to build new generation in their own service ter-
ritories.! They argue that the public interest in a reliable
power supply requires that the entity with “the obligation
to serve’” should continue to participate in supplying new
capacity to meet sysiem needs,

According 1o’ this view. muny state-sponsored bid pro-
grams view host utilities as “huilders of last resort,”” in
other svords, as stop-gap suppliers to fall back on only if
bidders fail to propose enough capacity to meet projecred
neecls at a price lower than what the utility would incur if
it built the plant itself. The alleged effect of this “last
resort” status is to discourage the host udlity from
building.

In rchbuttal, representatives of the Utlity Working
Group, made up of wtilities favorable to competitive hid-
ding and PUHCA reform. testified that bidding created a
market-tested method for determining the optimum sup-
plier, and that utilities and their affiliates would seize the
opportunity to compete and be successful in such an
arena,

Utitities Continue To Build in Bid States

While bidding is still too new for empirical data to
resolve this debate, the NIEP survey shows that utilities
have continued to propose and gain approvai of rate-
hased facilities in hid states. Although in the 24 completed
bidding REPs of December 31, 1989, only two utilitics
Virginia Power and IMPA have selected 2 benchmark or
“build"” plant over all bid proposals, utilitics continue to
gain approval outside of bidding for new construction,
which is given traditional cost-of-service rate treatment.

In Virginia, for example, where more megawarts of
capacity have been awarded through bidding than anv
other state, the State Corporation Commission has con-
tinued o approve rate-based plants. Berween 1987 and
1980, contracts for 3,648 MW have been signed with
third-party suppliers (3370 MW through solicitations. the
rest through contracts outside bidding). During the same
period, the SCC approved Virginia Power proposals for
1.201 MW of rate-based capacity, approximately 235 per-
cent of the totl.?

No bidding program makes competitive procurement
the exclusive method for approving new capaciry addi-
tions. FERC. in its Ridding NOPR. and zll state bidding
programs see bidding not as an exclusive process but as
part of an integrated capacity planning and procurement

process that inclucles a variety of methods of meeting de-.

nand.t No bidding programs adopted under staie of util-
ity auspices specifically prevent utilities from building
new rate-based plants in their service territory. However,
as is discussed below. Massachusens allows uilities 10
huild But on terms similir to those required of non-utilite
suppliers.”

Developing the Benchniark Price

Much of the controversy about the role of the host util-
itv in building new capacity turng on how the Costs of
such facilities will be treated by state regulators after bid-
ding has been adopted. In states that have adopted hid-
ding, few have changed their treatment of the cost of
utility-built generation. In those RFPs where benchmark
prices are included and the utility becomes the builder of
capacity, only Colorado holds the utility to the ben-
chmark price. At best, the remaining commissions use the
price established through bidding as a guideline during
rate proceedings for the utility-built plants.

Uinless bidding is open to alf possible sources of capac-
ity, the host utility and/or the public service commission
must stifl determine the avoided or ““benchmark” cost ad-
ministratively. Any capacity source excluded from bid-
ding must be accounted for in a benchmark cost calcula-
tion.’ Determination of the benchmark price is required
poth under PURPA so that public service commissions can
ascertain that prices paid io QFs awarded contracts
through bidding do not exceed the utility's avoided cost
and under the Federal Power Act so that FERC can ascer-
tain that prices paid to IPPs are “'just and reasonable.”

The benchmark may be based on the capacity that the
utility could theoretically provide under cost-of-service
regulation. The avoided cost estimate or renchmark price
should be caiculated in the same manner whether a utility
“huilds” or “buys.” But, in practice, this is not always
true. When the host utility has embraced a corporate
preference not to build and is relying on market competi-
tion through bidding to identify the least-cost supplier, its
caleulation of the benchmark price may be somewhat of
an academic exercise. For example, rather than solicit bids
for equipment, fuel, or construction costs related to 2a
specific project at a specific location, the utility may rely
on standard cost estimates such as the Technical Assess-
ment Guide Manual (TAG) published by EPRI to estimate
the cost and operating characteristics of the benchmark
plant.é

When these estimates are higher than the prices offered
by bidders, they are unlikely to be challenged bv third-
party suppliers. On the other hand, they may be chal-
lenged bv a public service commission concerned about
excessive reliance on purchased power? or by FERC in
reviewing an 1PP's petition for rate approval under Sec.
205 and 200 of the FPA.
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Making the Benchmark Bid Binding

Much more controversial is the situation in which the
host utility preters to build its own capacity and the pro-
posed utility price is used to fustify a “build™ option over
market-tested offers from bidders.

Under traditional cost-recovery procedures for rate-
based plants. a uriliey is entitded to 4 return on its actual,
rather than estimated. cost. 50 long ds those costs are
prudently incurred. In other words. if a udlitv has mis-
judged its cost. and has not been unyeasonable in doing
$0. il can pass excess costs along to the ratepaver. This is
e even when the utilin's cost estimate for building its
own capacity has been uscd as a basis for rejecting bids
from third-party suppliers. [n theory, the utility is able to
use one price 1o gain a contract over bidders and another
price as a basis for cost recovery from ratepaycrs.

In the bid NOPR, FERC recommended a change in
rraditional methods of cost recovery o protect competi-
tion. The FERC NOPR states that “alf the prices offered,
whether by the purchasing utility in a bid or in a bench-
mark or by other participants, should be binding.”® This
view has generally not been adopted by the states. AH bid-
ding programs initiated by siate commissions and five of
the 11 utility-initiated programs issued as of June 1, 1989
require 4 benchmark price. Only one utility, Public Ser-
vice of Colorado, of the 42 utilities using or subject 10 ex-
isting hidding rules, is bound by its benchmark price
when it is the builder of last resort. In New York and
Washington, utilities are held to the benchmark price cnly
when they participate in their own RFPs.

Wholesate generators have recommended to FERC and
state commissions that when a utility prefers its judgment
over the market in determining the least cost for rate-
payers, it must assume the burden of proving that its cost
estimates are fair and accept the consequences of this
decision. They believe that holding the utility 10 its Cost
estimate scrves several purposes. It recognizes that while
pidders have lictle opportunity to review or modify the
evaluation methodology used by the utility in comparing
its build option against the bid proposals, they may gain
some confidence in the fairness of the procurement
system if the utility is held to its estimated price. Without
this discipline in the system, competitive procurcment
may degenerate into protracted disputes over the calcula-
tion of avoided cost that bidding was designed in part 1o
avoid. Furthermore, tosing bidders will be less inclined to
challenge the utility’s determination of its avoided cost if
they know that the utility will pay a penatty during cost
recovery for an artificially low price.

Many wholesaje generators also believe that to provide
efficiency incentives. the utility cost estimate should be
the basis for a fixed recovery. not a cap on recovery. In
ather words. the utility should be allowed to recover the
estimated cost fullv, even if its actual costs are less than
the estimate.  Many utilities strongly disagree with the
policy of making the benchmark price binding. According
to EEL the henchmark price should be used:

“strictly as a device to facilitate bid evaluations and/or
[0 prevent acceptance of QF or non-QF hids above
avoided costs. A benclumark is not a utility bid. and it
should not be treated as such. . . Moreover. because of

the differences in costs and risks between cost of ser-

vice estimates and a bid. a cost of service benchmark

estimate is not directly comparable to a bid. Thus. the
henchmark  estimate  cannot be  binding on  the

utility. 10

In testimony before the Virginia State Corporation
Commission in 1989, William W. Berry. Chief Executive
Officer of Dominion Resources, defended this  view.
stating that “there is nothing unfair or unreasenable for
the utility’s recovery of cost te be different from that of
the entrepreneur, because that is merely reflective of the
fundamental difference between regulated utilities and
unregulated businesses.”™"!

In response, IPP and QF developers note that when
there is a competition for the right to build capacity, the
utility's build proposal is in direct competition with.bid
proposals from thied party suppliers and therefore must
be evaluated on an equal basis. If as proposed below the
cost recovery systerm is altered to allow utilities to gain up
front approval for a new plant, then IPPs, QFs, and
utilities should be bound by the bid price.

Pre-approval of Contracts for New
Generating Facilities

Under traditional cost-of-service regulation, utility plan-
ning and construction of new plants were subject onty to
after-the-fact review by the regulatory commission. This
system has led to three problems: the utility’s uncertainty
over its ability to recover COsLs, COSt OVErTuns and ineffi-
ciencies, most of which fall on the ratepayers, and a lack
of a timely opportunity for losing bidders 10 challenge the
atility's cost proposal. 1t also leads utilities to include
“regulatory out’ clauses in power purchase agreements
which relieve them of the obligation to make contract
payments if the pass-through of costs is denied. These
clauses may become an obstacle (o the financing of power
projects.

These problems may be mitigated if, when a host util-
ity's facility appears to be the preferred supplier, the com-
mission's review of the utility's cost recovery requests is
conducted at the same time that the commission con-
siders the utility’s petition for approval of construction of
the plant. This concurrent review will ensure that alter-
native suppliers have an opportunity before construction
begins to test the cost assumptions of the utility. The
Massachusetts Department of Public Utilities enacted such
2 rule on October 28, 1988.12 Utility-built facilities ap-
proved under this system would not be rate-based and
therefore not subject to the profit-cap on the utiliry’'s
regulated rate-of-return.

When a non-utility supplier wins the bid, pre-approval
of contracts provides some assurance that the payment
stream under the contract has been found to be in the
public interest and therefore is not likely to be interrupted
by state action after the fact. The Michigan legistature
passed legislation requiring that such approvals be bind-
ing on future commissions.'? In New Jersey, contracts do
not become operative until approval of the pricing terms
by the Board of Public Utilities, and the BPLU has issued an
order stating its intention that such approval not bhe sub-
ject to reconsideration in rate proceedings.'

36

FIEIS R



Foomores

! See Bidding NOPR Comments of Edison Electzic Institute. {filed June
18, 1988).

* See Pre-filed testimany of Robert L. Lacy, Utilities Research Manager.
Virginia  Sware  Corporation Commission, Virginia Case No.
PUESQ000™. )

4 Seé Bidding NOPR at 32,031.

* In Massachusetts. a utility cannot recover costs associated with a major
incremental investment in electric power
generation without first obtaining pre-construction approval of the
Department. Cost recovery under the terms of 2 Department Order
issue pursuant 1o these rules is thereby deemed “proper. just and
reasonable and required by the public interest, and incurred
reasonable and prudentdy.” 220 C.M.R. § 9.02. If the utility incurs
costs below whal has been approved It retains the profit and con-
versely, it canpot recover more than what has been approved. For a
definition of “major incremental investment’ see footnote 19 to the In-
troduction, Chapter 1.

5 See Bidding NOPR at 32.031.

¢See Prefiled Testimony of Robert L. Lacy, Virginia Case No,
PUE&30007,

7 See eg. Transcript of Hearings in Virginia Case No. PUEB9CO07 at
83-8G (Testimony of Larry Ellis).

8 See Bidding NOPR at 32,036,

¢ Detailed NIEP Bidding Questionnaires were filled out for state pro-
grams and utility bidding programs initiated before Junc 1, 1989,

'¢ See Bidding NOPR, Comments of Electric Edison Institute, p. 63 (filed
July 18, 1988) (emphasis in original}.

't See Testimony of William Berry, Chairman of the Board and Chief Ex-
ecutive Officcr, Dominion Resources Inc., Virginia Case No.
PUEBSO0O07 at 23.

12 See Mass. D.P.U. 86-3G-E.

'3 Under the Michigan statute, once the Michigan Public Service Com-
mission has approved a capacity payment in a contract with a QF, that
decision shall not be reconsidered during the financing period of the
project, which is considered 17.5 vears, See Mich. Suats. Ann.
§ 22.13(6))(1 3)(b).

14 See New Jersey Docket No. 8010-687B.




X.

“BUILD VERSUS BUY”’:
COMPARING COST-OF-SERVICE PROJECTS
TO LONG-TERM PURCHASE CONTRACTS
OFFERED IN BIDDING

Very few state commissions or utilities have much ex-
perience in comparing Chuild™ and Ubuy’ cost estimuaies
inthe contexr of a competitive procurement. On only rwo
cccasions—Virginia Power’s 988 solicitution for peaking
capacity and Inclizng Municipal Power Authority's solictta-
tion—nhas a wtility rejected all bids responding to a solicita-
tion and decided to build the requested capacity itself. If
the uciticy belicves that. it can “outperform’ the markert
and provide cheaper and more reliable power than could
he supplied by bidders, then jrshould be allowed to build.
However, it is essential that this analysis be fair and ac-
curate to ensure that the ratepayer obtains the most
reliable power at the lowest cost. For this to occur, the
utility should evaluate its own build option using the same
criteria it uses in analyzing bid proposals.

Even in states with the most experience in bidding, the
huild vs. buy evaluation methodology may be imperfect,
A review of Virginia Power's bid sclicitttion and evaiua-
tion process, conducted by the Virginia State Corporation
Commission’s  Division of Economic Research  and
Development in 1989, concluded: **Qur main concern
with Virginia Power's techniques was not with the Com-
pany's solicitation and evaluation of bids, but rather with
its comparison of the bids received to its own build op-
tions. . . . However, Virginia Power’s evaluation program
is structured to differentiate among non-company sup-
pliers and not to compare company options to non-
company bids.""

For competitive bidding to be successful, urilities and
state regulatory comimissions must develop a rigorous
methodology for making the build vs. huy comparison.
Listed below  are suggestions for an appropriaie
methadology derived from review of bidding RFPs:

o The inberent value to ratepayers aird to shareboiders
of shifting capital and the operating risk (o thivd-party
suppliers shoald be recognized. As noted above. a util-
ity rate-based plang is given a return on it actaal. rather
than estimated, costs when those costs are prudently
spent. Ratepavers are, therefore, exposed to the risk of
poor performance. the risk of cost overruns, and the
risk of construction delavs, On the other hand, if the
supplier of purchased power. huilding the same tvpe of
plant. exceeds its estimared costs, the overruns will be
absorbed by the supplier. without additional cosis to
ratepayers.

This risk-shifting should be 2 factor in evaluating
alternatives to utility rate-based construction. In the
Virginia hearing on Virginia Power's decision to build
combustion turlines rather than award contracts o
bidders, the S5CC sraff testified that Virginia Power had

not made an effort 1o modify the price considerations
to reflect the benefit of risk-shifting and urged the
development of an expanded risk analysis to compare
“huild” and ChuyT options.2 .

The cost of the build opiion should be evaluated in
parallel with, not after. the bid solicitation, The host
utility, in preparing its cost estimates for its build op-
tion. should solicit proposals for equipment supply,
fuel supply, and construction contracts before or at the
same time that the RFP is sent out to bidders. Utilities
should not be allowed to engage in a “post-hoc’ bid,
[.¢., evaluating its build option only after it has had the
actvantage of evaluating bids from competitors.

The cost of security provisions must be fairly allocated
in comparing budld cud buy proposals. In power pur-
chase agreements. bidders are subject to kiquidated
damages for shorefalls in performance or delays in con-
struction. Security deposits of up to $30 a kilowati are
often required. representing u significant additional
COst item that must be factored into the bids (Security
deposits can sometimes be made in the form of letters
of credit and therefore do not always require direct
cash outlays). By contrast, performance criteria and
liquidated damages are frequently not taken into ac-
count in connection with the build option,

The in-service dates of build and buy options should
be the same. 1f third party suppliers are required to
meet an earlier delivery date than proposed utility
facilities, the cost of equipment delivery, permirting,
and the provision of other services on an expedited
schedule dictared by an earlier delivery date will
substantially increase the cost of constructing a facility.
One of the allegations of disappointed bidders in the
1989 SCC hearing on Virginia Power's peaking solicita-
rion was that the utility calculated the cost of its build
unirs. based on an in-service date three-io-six months
later than the in-service date required of bidders.
Virginia Power responded that the cure period in the
proposed contract with third party suppliers made the
delivery dates equivalent,

Bieild options showld not be aflowed to take advaricage
of economies of scale that the solicitation does not
make available o bidders. Many bidding RFPs include
as a non-price facror the encouragement of diversity of
ownership as a means of improving system reliabilicy.
This leadls to the spreading of capacity awards among
several bidders rather than just one. This requirement,
which leads to smaller projects. should not be used to
give a cost advantage w0 the utlity’s build option
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because it can gain scale economies from building ail
the capacity at a single site.

Cost esthmates for budld options should be market-
testocd and site specific. not based on standavd
mepntietis such as EPRI'S Technical Assessment Guide,
The energy and capacity payments proposed by bid-
ders are wpically developed for specific projects in
specific tocations. Build options should have a com-
parable level of derit. Utilities should not rely on
generic cost and performance data derived from the
Technical Assessment Guide Manuat published by the
Eiectric Power Research Institute or any other non-
market standards. The cost and performance data in
TAG are provided for R&D comparison only. As the
TAG Manual itself says, “"the data should not be used as
benchmarks, for example, for comparison with actual
construction projects or operating plants.”? Another
reason for not using TAG for this purpose is that the
data are often dated. The current manual was published
in 1986.4 Even if adjusted for inflation, there may be
significant difference berween these numbers and the
market-tested numbers reflected in the bids.3

The build option must incorporate cost factors com-
parable to those included in bids. State regularors, in
reviewing the cost profile of build options, shoutd
ascertain that the following checklist of costs arc in-
cluded: interconnection costs; environmental controd
costs; the costs of arranging fuel supply, fuel transpor-
tation, and fuel storage; fixed O&M costs, including the

costs associated with life cvcle repair and replacement:
permitting and regulatory approval Costs: site acquisi-
tion costs: and financing costs. 1 all cases. the costs
. must be market-tested in a manner comparable 1o those
of bidders.

The ntility sbould be beld to the costs profected for the
bueild option Dr fulire cost recovery proceedings. As
noteel above, holding the utility to its cost estimate is
the only wav to ensure that the cost comparison with
bid proposals is conducted fairly. Even this remedy is
no panacea. It will still require vigilance by the state
commissions (o make sure that raiepayers are not sub-
sidizing the project through inappropriate allocation of
overhead during construction and operation. On the
other hand. if the utility legitimately brings the project
in under budget. its shareholders should be rewarded
for its efficiency and allowed to recover the full
estimated. rather than actual, costs. (See Sect. IT A and
i1 C of the Guidelines intro.)

Footnotes

FVirginia Case No, PUESY0007, Testimony of Robert Lacy at pp. 9-10.

s Transcript of Hearings in Virginia Case No. PUER9OON7 at 154, 279
{Tesiimony of Robert L. Lacy.)

s Transcript of Hearings in Virginia Cuse No. PUEHOOO07 at OI6
(Testimony of Larry W, Ellis).

afed, ar 293 (Testimony of Robert L. Lacy).

s e Virginia Case No. PUEBQQOUT Brief of Protestant Aission Energy
Compieiny, 22, (filed July 17, 1989).
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XI. |
BIDDING PROGRAMS DEVELOPED BY
MUNICIPAL, RURAL ELECTRIC,
AND MULTI-STATE UTILITIES

Only two municipal. two rural electrics. and one muldi-
state ugility have hekd bid solicitations w0 date (IMPA,
NCPA. Seminole, Sam Ravburn, and NEP). See Tables 111
and IV Itis expected. however. that bidding mav become
increasingly common as a means of fitling capacity needs
for these udilities in the future,

Least Public of Bidding Systems

Of ull the bidding svstems developed. these non-state
regulated utility bidding programs have had the least op-
portunity for public or regulatory input and provide the
least amount of information in the RFPs for bidders. For
instance, most of these programs do not include a bench-
mark price, do permit the execution of contracts outside
of bidding, and do not include a standard contract in the
RFP.

Limited Oversight or Control

With the exception of having 1o get FERC's and, in one
instance, the state's approval of the prices paid to bid win-
ners, no other aspect of the bidding program used by this
class of urilities is subject to oversight by a government
agency.

Although state regulatory commissions have tradition-
ally had little, if any, control over these utilities, bidding
introduces a new set of concerns about the lack of state
participation or oversight. A growing number of commis-
sions would like, at 2 minimum, to see the FERC bidding
rule apply standards on bidding programs instituted by
these utifities.

Numerous regulatory commissions expressed concern
about their inability to prevent potential cross-subsidies
occurring in npon-state  regulated  aiilities, particularly
multi-state utilities. Regulatory commissions and bidding
participants have raised concerns about the potential for
anti-competitive practices of such utilities wishing to par-
ticipate in  bid soficitations outside their service
territories,!

Pevhaps the best example is Northern California Power
Agency’s recent solicitadion. As noted earlier. almost half
of the MW bids svere from other utilities. The bids in-
cluded power from a nuclear plant, an existing rate-based,
utitity-owrned hydro plant that will be taken out of the
ratehase during the contract period and then returned to
the ratebase. and two other utility-owned proposed hydro
plants that are already approved for future construction
but would be built sconer to provide power for NCPA's
needs in the imerim. There were also nine bids represent-
ing 1.200 MW of utility system sales.?

For projects located outside of California, it is not clear
what regulatory authority will assume responsibility for

any cross-subsidies thar either adversely affect raitepavers
or undermine fair competition.

The split in aversight of these utilities will make it dif-
ficult for a state regulatory commission to ensure that one
set of ratepavers is not subsidizing another or that anti-
competitive practices have occurred. For example, if a
wholesale utility located in state X wants 1o bid some of
its surplus power in the RFP of a utility in state "Y', how
will any state regulazory commission or a losing bidder
chailenge the selection of the wholesale utility's bid if
thev suspect the bid price was subsidized.

Programs Difficuilt To Cbalienge-

Without a FERC bidding rule, there will be no consis-
tent  treatment of bidding programs developed by
municipal, rural electric, or multi-state wholesale utilities.
Although bidding programs for 10Us subject to state
regulatory commissions vary, ratepayers and bidders are
at least assured of having some regulatory oversight. If
either of these groups has a complaint about the actions of
non-state regulated utilities, they must rely on FERC or
ather governing bodies, such as runicipal governments,
to seek redress. Filing such a complaint may be extremely
time consuming and costly, especially as no system for
responding ta complaints in a timely fashion exists at this
time.

Bidding Allows Circumventing of PURPA by
Utilities

Although non-state regulated utilities are subjcct to the
samne PURPA requirements as all other utilities, bidding
provides them an excellent opportunity to circumvent the
requirements of the Act if they are oppased to buying
PURPA power. While this is possible for some I0Us too,
as discussed earlier, it is a particularly serious problem for
this class of utlities due to the lack of regulatory

. oversight,

Conflicts with State Bidding Policies

The lack of state regulatory commission jurisdicrion
over these types of utilities may conflict with re-
quirements of the state’s bidding program. For instance,
in  Massachusetts, utilitics are required to “'wheel
through” for winning bidders.’ If a bidder happens to find
a steam host for its proposed project in the NEP (a
wholesale mulu-state utility) service territory, NEP unlike
atl of the other utilites regulated by the Massuchusetts
DPL, does not feel it is subject to that requirement
although it may wheel power voluntarily.4 This could
eliminate some of the comperition in bidding if NEP does
not wheel voluntariiy.
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Remedies
Several suggested remedies 1o these problems are
discussed in the Guidelines, srefra.

Footnotes

INIER Bidding Questicnnagire and lnterviews.

INIEP Bidding Questionnaire and Intervicews.

S 5pe 200 CMR § 850351k

A NEP is a multistate utiliny and therefore belicves e is subject wo FERC
wrsdiction with respecr o wheeling eather than Massachusetts.




XII.
GUIDELINES FOR
COMPETITIVE BIDDING PROGRAMS

Introduction

Developing a competitive bidding program that ad-
dresses the myvriad of economic. technical. and social
issues associated with building new generation is a signifi-
cant challenge. For competitive bidding to be beneficial to
the razepaver, it must maximize the opportunity for fair
competition: solicit projects that meet the capacity, fuel,
and environmental needs of the arca served; and deliver
facilities that provide reliable sources of electricity.

Each state, in conjunction with its utility and wholesale
generators and the ratepayer, must derermine whart the
appropriate method s for meeting its electricity demand.
A bidding program that works for one state may not pro-
duce the desired results in another.

ttis important to note that in all bidding systems there js
a trade off between flexibility and reviewability. A rigid
reguiatory framework may favor regulatory oversight but
choke off the flexibility in resource acquisition and
ncgotiation needed by buyers and seliers to make projects
work in the changing conditions of the real world,

While recognizing this need for flexibility, this study
has nevertheless attempted to identify some of the basic
issues that should be addressed in all bidding programs.
NIEP has drawn from the experience and problems
associated with the 41 RFPs issued as of December 31,
1989, and has developed basic guidelines for competitive
Didding programs. These guidelines falt inwo three major
categories:

I. Guidelines for preparing the foundation for com-
petitive bidding;

II. Guidclines for determining the procedures of the
bidding RFP; and

Il Guidelines for implementing and overseeing the

bidding program.
Further elaboration upon each of these categories follows.

I. GUIDELINES FOR PREPARING THE

FOUNDATION FOR COMPETITIVE BIDDING
A Develop an Electricify Resource Plan

An important first step in implementing a successful
bidding program i3 to determine what the demand for
electricity is and how that demand is to be met. These
questions are normally answered in resource plans. More
specifically, a resource plan should include data on the
amount of and schedule for needed capacity, the timing of
solicitations, the preferred fuels, environmentai con-
siderations affecting future power projects. the role of
demand-side management. transmissicn ling constraints,
and other details that together provide a blueprint on how
the state will mect furure encrgy needs. Some states re-
quire each jurisdictional utility to submit a resource plan
for its service territory. A statewide plan may also be
necessary (o provide the overview required to achieve a

coordinated energy policy. The key point is that the
public service commissions must review and approve
such plans after appropriate public participation.

The informaticn contained in a resource plan should
plav a key role in determining the size of the suppiy block,
the timing of REPs. and the RFP selection criteria. For ex-
ample, the conclusions of a resource plan mayv lead a state
to encourage clean coal and renewable energy projects:
the selection criteria can then be weighted to elicit pro-
posals for these fuels, Even in states where bidding pro-
grams have already been initiated, development of a
resource plan can provide an important yardstick for
measuring how well the bidding program is achieving the
state’s over-all energy goals,

Catifornia has developed such a statewide planand has
adopted but not yet used bidding. Connecticut and
Massachusetts require jurisdictional utilities to develop
resource plans which are then reviewed by the public
service commissions. New York s currently developing a
statewide resource plan that will follow implementation
of its bidding program.

B. Determine the Role of the Regulatory Conmmission in
the Bidding Frogram '

The state regulatory commission should decide the
nature of its rofe in developing and implementing bidding
programs. In Connecticut, for example, the regulatory
commission developed the bidding program and con-
ducted the first solicitation. Swtate commissions in
Massachusetis, New Jersey, New York and Washington
have established guidelines for bidding and then had the
utilitics develop RFPs subject to state commission review.
At the other end of the spectrum, utilities in Florida,
Hawaii and Vermont have taken the initiative in develop-
ing bidding programs. The extent of the commission’s
role will, to some degree, depend upon the staffing
capability of the commission.

The findings of this study suggest that regulatory com-
missions should exercise the following functions, at a
minjmum, to assure that bidding will be a predictable and
fair competitive process. '

1, Public Participation: Regardless of whether the
state commission or a utility initjates the bidding program,
opportunity for public comment should be provided at
the critical stages in the development of the bidding pro-
cess as well as on the structure of the bid itself. This re-
quirement provides an important protection for all par-
ticipants—the regulatory commission, ratcpayers, host
utility and bidders—by offering a safety valve for com-
plaints and making bidding a self-correcting program.
Thus far. the commissions in Massachusetts. New York,
New Jersey and Washington have opened the door to ac-
tive public involvement in the development of their bid-
ding programs. The Massachusetts and New York pro-

43



grams. in particular, are excellent models of public par-
ticipation in bidding.

2 Active Role in Program Development: Although the
degree of commission participation in the development of
competitive bidding will vary. there are certain key phases
of the hidding process in which every commission should
participate. At @ minimum. the state commission should
review and approve the design and content of the RFP.
The determination of the utilitv's price for proposed
facilities should also be subject to careful commission
review, Where the siate commission lacks the expertise or
the staff to develop its own bidding program or
guidelines, neutral third parties are available to provide
assistance. The Maryland Public Service Commission, for
example. has relied upon an advisory committee of third
parties to help devetop a bidding program.

3. Oversight of Program: Just as important as the
development of the bidding program is the oversight of
the program once it has been created. Commission aver-
sight is particularly important to prevent anti-competitive
practices. Among the responsibilitics which the state com-
mission should undertake are:

—the settlement of disputes about sclection of win-
ners, the contracting process, or other problems
associated with bidding;

—the approval of winning bidders’ contracts; and

—the approval of contracts signed outside of bidding
to ensure their fairness in reference to the bidding
program in use. '

1I. GUIDELINES FOR DETERMINING THE
PROCEDURES OF THE BIDDING PROGRAM

Close attention to pricing, evaluation methodology,
cost review, prevention of market power abuse and other
factors is necessary to make bidding fair and predictable
for all partics. These procedures should Be subject to
public review and approved by the public service com-
mission in advance of the solicitation.

A.  Determination and Treatment of Pricing

Perhaps the most controversial questions to be decided
in the development of a bidding program are how pricing
will be determined under bidding and how this price will
apply to power plant construction by utilities.

1. Utility Price Required: The utility should file a price
for its “‘build’” proposal in every bidding solicitation. This
price should be sealed and filed by the utility with the
regulatory commission at the same time or before the bids
are opened. Those utilities which are not subject to the
jurisdiction of state regulatory commissions should
similarly be required to file their prices with the FERC
prior to the opening of bids.

2. Utilities. Like Other Participants. Should Be Bound
by Theiy Bid Price: Any utility that is ultimately deter-
mined to be the lowest cost supplier in a bid solicitation
should be bound by the price it declared before the bids
were opened. In other words, if the utility hosting the bid-
ding competition is-selected to build a generating station,
it should only be allowed to recover from its ratepayers
the price which it filed in advance with the public service
commission. To accomplish this objective, staies or state

commissions may find it necessary to alter their traditional
rate-making procedures for utility construction.

3. Methodoiogy for Determining Scoring. Ranking.
cnd Pricing Must Be Public: Utilities should submit the
methodology for evaluating projects and calculating their
proposed facility price to the appropriate regulatory com-
missions at the same time as they file their bid price. This
information should be made public and reviewed at the
commission hearing on approval of the utility facility. Ac-
cess to this information is necessary in order for
regulators. bidders and the public to ensure that the price
determination was reasonable,

While developing its 1989 solicitation, LILCO's pro-

posed scoring system awarded points for a company's €x-

perience in the construction of combined cycle gas plants,
LILCO subsequently decided to propose a combined cy-
cle plant of its own even though it facked such firm ¢x-
perience. When the New York Public Service Commiission
notified LILCO that it would be held to the same scoring
system, the utility changed the scoring system to eliminate
the experience factor. See remarks of Mark Reeder, staff of
NYPSC, Pacific Northwest Supply and Demand Side Com-
petitive Bidding Workshop, Portland, Oregon, January
25, 1990.

4. State Commissions Should Give Pre-Approval of
Contracts for New Generating Facilities: If a host utility’s
facility appears to be the preferred supplier, the commis-
sion’s review of the utility’s cost recovery requests should
be conducted at the same time that the commission con-
siders the utility’s petition for approval of construction of
the plant. This concurrent review will ensure that com-
peting suppliers have an opportunity (0 test the cost
assumptions of the utility before construction is com-
menced and the decision cannot easily be undone. Where
state law permits, utility-buile facilities approved under
this system would receive the proposed price whether or
not actual costs were greater or lower. The facility would
not be rate-based, and, therefore, the utility would not be
entitled or limited to the regulated rate of return. The
Massachusetts DPU enacted such a rule on October 28,
1988. (See Chapter X}

B. Develop Cross-Subsidy and Self-Dealing Prevention
Policies .

The issue of cross-subsidies and self-dealing needs to be
addressed regardless of whether the host utility submits
its own bid in the RFP, builds because its proposed price
is lower than the other bidders in its RFP, or participates
in an RFP issued by another utility within the host utility's
state or power pool area (“‘cross-subsidies” and “self-
dealing” are defined in Chapter ViI). Public participation
in the development of these policies is essential.

1. Enact Cross-Subsidy Rules or Probibil Participa-
tion: States should either adopt strong measures (o pre-
vent cross-subsidies, or the states should prohibit the host
utility or its affiliates from competing in the host utility’s
own bid solicitation. Similarly, if a utility or its affiliates
wish 1o participate in a bidding solicitation hosted by a
neighboring utility within that utility’s power pool, its

- public service commission should adopt measures Lo pre-

vent cross-subsidies.
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To date. few states have adopted measures to prevent
cross-subsidies by state-regulated utilities. In New Jersev.
for example. there is a three-vear moratorium on par-
tcipation by the host utility's affiliates in the host utility's
RFP. In addition. New Jersev and New York both require
the host uiility and its affiliates to maincain separate books
and operations. Although not required by law. several
atilities. such as Virginia Power. have voluntarilv decided
not o atllow participation by rheir affiliates in their RFPs.

2. Place Burden of Proof on Utility: States should re-
quire each utility to demonstrate that its internal transac-
tions, transactions with affiliates. and transactions with
other utilities within its power pool are arms-length trans-
actions. If, for example, a utility is selected to build a new
facility, the utility should submit proof that the com-
ponents of its bid price accurately reflected market prices
and that none of the components was subsidized by other
parts of the utility's business. Similarly, if a utility selects
its affiliate as 2 winner in an RFP or a utility or its affiliate
participates in a bid soljcitation outside the utility’s service
territory, the utility should demonstrate that none of the
components of the bid relied upon the utility’s rate-based
assets or services. All of this information should be
available for public review. '

Of interest is a2 measure adopted in New Jersey that re- -

quires each bidder to certify that it has no financial,
operating or consulting association with the host utility or
its affiliates. To facilitate enforcement of cross-subsidy
prevention rules, this measure could be expanded so that
each bidder is required to certify whether its project has
any utility affiliation and, if so, the nature of that affilia-
tion.

3. Develop Cross-Subsidy Prevention Measures for
Non-State Regulated Utilities: For those utilities which are
not subject to the jurisdiction of state commissions, the
FERC should issue cross-subsidy prevention measures
such as those discussed above. Muld-state, investor-
owned utilities, in particular, are appropriate for FERC
regulation.

4, Develop Cross-Subsidy Prevention Measures for
Gas Companies: Many of the same cross-subsidy prob-
lems which are raised by electric utilities are raised by
regulated, gas utilities. State commissions should take
steps to prevent cross-subsidies when gas utilities submit
bids in RFPs. ‘

C. Procedures for Selecling Winning Bidders

The svstem used to sefect winning bidders will depend
upen the participants in the solicitation and the amount of
review exercised by the public service commission. These
Guidelines propose that a purchasing utility should be re-
quired to participate in each solicitation by submitting its
own proposal to fill the capacity requested. While some
states have proposed turning selection over to a neutral

‘third party when the host urility is participating, on
balance, it makes more sense 1o keep the utility invelved,
providing the safeguards discussed in these guidelines are
feilowed. A successful project requires the utility and its
supplier to work as partners in carrying out the terms of
the contract. Therefore, as long as protections against self-
dealing are in place, the utility should play a central role in
the seleciion process.

t. Proposed Selection Procedures Therefore, 18 noted
above. these Guidelines propose that the utility should
submit to the public service commission the price Or cost-
recovery terms for the projects the utility proposes at the
same time that proposals from third parties are received
by the urility, The proposed scoring system, including the
price and non-price factors and the weighting of each
evaluation criterion, would be submitted to the commis-
sion in advance and included in the RFP. The uility
should then evaluate individual project proposils using
this evaluation methodology. While the utility would
have discretion to negotiate some changes in the pro-
posals of the tep-ranked projects, the host utility would
not be able to modify its own proposals because of the
risk of self-dealing unless specifically approved inadvance
of final selection by the public service commission. The
projects in the final award group would then be reviewed
by the commission to ascertain that the RFP sclection
criteria and evaluation methodology had been correctly
applied and that a mix of resources which optimizes its
goals had been selected. Public comments would be
permitted.

2. Utility Staff Should Protect Against Disclosure of
Proprietary Information. When the utility is responsible
for evaluating the bids, the state commission should re-
quire that the utility separate the staff which performs the
evaluation from other staff. The evaluation staff shouid be
prohibited from disclosing proprietary data submitted by
bidders to other utility personnel. Unless ordered by the
courts or a regulatory commission, the utility should also
refrain from disclosing such information to other bidders
until the information is no longer commercially sensitive.

D. Treatment of Renewable Energy and Demand Side
Management

If the state determines it wishes to encourage renewable
energy technologies or demand side management, then it
must adjust the bidding system so that these projects are
evaluated fairly when compared to other alternatives. The
state might require that the selection criteria be weighted
50 as o provide an incentive to these types of projects, or
it might develop a set-aside mechanism whereby 4 certain
portion of the supply block is reserved for these projects.

E. Establishment of Enirance Reguirements

Regulatory comumissions should ensure that entrance
requirements, such as security deposits and evidence of
project maturity, do not become so burdensome as to un-
duly discourage potential bidders. A public review pro-
cess would facilitate the achievement of a balance be-
tween ensuring that serious projects are submitted and en-
couraging the maximum participation in the process.

F. Require Minimum Levels of Information in the RFP

1n addition tc providing a detailed description of the fil-
ing requirements and selection criteria, the RFP should in-
clude background material that will enhance the quality of
the bids received. Among the information that might be

included is:
e any minimum thresholds that must be mer by

respondents;




* information on avuilable transmission capacity and
constraints. rates, rerms. and conditions for both the
host utdlity and adjacent utilities: '

o preferred site Jocarions within the service tervitory:

* a standurd power purchuse and operating zlgl'ti't;“n'iﬁ‘l'l[:
and

* the price and non-price resource evaluation criteria,

G, Treaimeni of Contract Re-Qpeners aned Regidetory
(e Cleriases -

Among the most controversial provisions seen in power
purchase agreements  are  pricing  re-openers  and
regulatory out clauses which permit the host utility w
reduce payviients to the independent generator if the state
commission disallows some orall of the recovery of those
COSIS.

These clauses often make it difficult 1o finance projects
and. in the case of QFs, may in extrenie cascs constitute a
viokition of PURPA. Ukilities and seate commissions have
addressed this problem in several ways:

* jn the event of a disallowance by a regulatory authoricy
of some portion of contract pavments by the urility,
permit the pavments to continue through the end of
the financing period of the contract, with payvments to
he reduced thereafter to make up the disallowed
dmount (see Virginia Power's “"'model” contract).

e require pre-approval of hidding contrace costs before
the contract is made operative and the facility is fi-
nanced. While this does not completely eliminate the
possibility that 2 subsequent commission may disallow
pass-through of contract costs, it makes the regulatory
out clauses less threatening. The New Jersey Board of
Public Utilities has ordered rhat once it has approved 2
power purchase contract which results from a solicita-
tion, the Board “shall not readjust the contract rates
previously found by it to be reasonable, or preclude
their flow-through and/or full and timely recovery
from the utilities’ ratepavers through the levelized
energy adjustment clause (LEAC) or its successor provi-
sion ... See I the Matter of Consideration and
Determination of Cogeneration and Small Power Pro-
duction Ntandards Pursiant (o the Public Uiility
Regulatery Policies Act of 1978, Stipulation of Secttle-
ment, Docket No. §010-6878 at 47.

¢ require the public service commission to respect the
sanctity of contracts by enacting state legislation requir-
ing commissions to pass-through costs once initially ap-
proved (See Mich. Stats. Ann. § 22.13(Gj)(13)(b)).

Srate public service commissions should review con-
rract terms to ascertain that unduly burdensome “'reg out”
clauses and conuract reopencrs are not imposed on
wholesale generators, Pre-approval of contract costs and a
recognition by state commissions or their legislatures of
the need to protect the sanctity: of contract are recom-
mended steps.

H. Fransmissicn Policies for Bidding Programs

Alithough competitive bidding has advanced in many
states without an obligation to provide transmission ac-
cess for winning and losing hidders. there is evidence thart

the lack of rransmission access is limiting the ability of

sume projects to comgete and has even contributed o the

failure of some winning bidders. In Virginia Power's
March 1988 soliciiation. for example. three winning proj-
ects later withdrew in part because of the inabilitv o
arrange for wheeling from an adjacent service territory,

1. Treisinissiont Access Policfes; Stace rcgulatory C(J'ITI-
missions should require that ransmission access within
the state be incorporated into every bidding program. At a
minimum the transmission access policy shoutd require
that:

a. utilities within the same state (or even the same
pawer pool) should be required o wheel power
from winning bidders to the host utility at non-
discriminatory rutes;

h. the host udlity should be required to wheel
power from lmmg hidders within its service rer-
ritory to adjacent utitities ourside of its service ter-
ritorv: and

<. when a utility or its affiliate is parcicipating in bid-
ding in an adjacent service territory, the utility
should be required to wheel power out of its
service rerritory to the adjacent service territory
ar through its service territory for projects in the
state,

2. Access to Transmission Informeiion: All bidding
programs should require that transmission rates, terims
and conditions for all in-state utilities be included in the
REP or be readily available 1o the public. This mfommtmn
should include, at 2 minimum:
¢ the amount of transmission capacity available on ex-

isting lines within the service territory;

» the location and capacity of planned transmission line
additions; and

e the location of major load centers where power is
neecled,

Connecticut is onc of the few states o require its
utilities 1o provide comprehensive data about transmis-
sion capacity in the planning process. Because this infor-
mation is publicly available, it assists bidders in siting proj-
ects where they are needed on the grid.

3. Now-Diserimineatory Wheeling Contracts: The rates,
terms and conditions used for wheeling power generated
by winning or losing bidders must be comparuble to those
governing the wheeling of other wholesale purchases.

1. GUIDELINES FOR IMPLEMENTATION AND
OVERSIGHT OF BIDDING PROGRAMS

A, Quversight of Bidding Process and Contracits
Awarded Thereunder
White bideing programs should allow for flexibility in
the selection of winners. particularly wheré non-price fac-
wors are involved, and in the negotiation of the exact terms
and conditions of contracts signed between the host
utitities and winners. too much flexibitity can allow for
abuse. To cosure a fair bidding program. state commis-
sions should be available 10 resolve disputes among the
participants and to review or approve final contracts. The
Virginia Staie Corporation Commission has playved an ac-
tive role in resolving disputes, and the Massachusetts and
New Jersev commissions have implemented procedures
to approve final contracts.
Lo Stale Commiissions Should Resolve Disprtes Which
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Arise I Connection With the Bidding Process: To the ex-
tent that the state commission designs the bidding pro-
gram and approves the winners. there should not be
significant disputes between the host utility and the bid-
ders a5 o the evaluation process. If. however, the host
utility undertakes those responsibilities. bidders may weli
question the utlitv's actions, and the state commission
should provide a forum for the resolution of such
disputes. In Virginia. for example, the Stare Corporation
Commission has already heard complaints from five bid-
ders, and the Massachuserts DPU has arbitrated similar
complaines.

Another area that is rife with conflict is the negotiation

of contract terms. Where the state commission has not.

determined. with public participation. the exact wording
of key provisions, it may come to pass that the host utility
and the bidder cannot agree on contract language. In
those situations, the state commission can play an in-
valuable dispute resolution role.

2. Regudatory Comniissions Should Ensive That Finel
Contracts Comply with the Basic Terms and Conditions
Stertedd in tbe RFP: To avoid after-the-fact complaints from
losing bidders, the terms of the executed power purchase
agreements shouid be consistent with the basic re-
quirements of the RFP. Therefore, when the state com-
mission reviews the final contract, it should ensure that
the contract termis continue to sdtisfy the basic re-
quircments of the RFP while allowing for flexibility on
specific terms and conditions in the contract that would
not affect the evaluation of other proposals.

A0 Udlity Construction and Bulk Power Purchases
Should Meet Terms and Conditions Reguired Under Bid-
ding: When a utility becomes the builder of capacity re-
quested in its own RFEP, it should be bound by the same
contract terms and conditions which would have been
imposed on other bidders. Since the utility cannot
negotiate with itself, the regulatory commission must en-
force this requirement to ensure the fairness of the bid-
ding program and to protect the ratepayers.

B.  Chersight of Contracts Awearded Qutside of Bidding
Prograimn '

One of the important roles of the state commissions is
1 ensure that contracts signed outside the conrext of bid-
ding do not undermine the fairness of the bidding
prograin.

1. Determine in Advance How duch Capacity Can Be
Withheld from Bidding: During public review of the bid-
ding program hefore the solicitation is issued, the host
utility should justify why it is withholding capacity, if any,
from bidding. If capacity is withheld from bidding,
PURPA requires that QFs should be given the first oppor-
tunity to fill that capacity need.

2. All Contracts Subject (o Comparable Terms and
Conditions: If power purchase agreements are executed
by independent generators outside of the bidding pro-
cess, state commissions should require that the terms and
conditions of these contracts be comparable to the terms
and conditions of contracts awarded through bidding.
Most importantly. the pricing of contracts awarded out-
side of bidding should not exceed the price determined in
the most recent, comparable RFP issued by that utility.

Otherwise, the potential exists for favoritism and other

anti-competitive activities.

C. Review Existing Regulatory Freoneaork (o ldentify
Additional Necds

When developing competitive bidding programs, it is
imporiant to review existing state taws and regulations o
ensure that there are no impediments to the implemenia-
don of the new programs. Cne of the principal issties on
which state commissions and utilities have taken varying
positions is the guestion of whe may participaie in the
bidding program. As discussed in Chaptier V of this report,
the trend in most states s toward expanding the universe
of eligible competitors bidding bevond QFs. The accep-
tunice of bids from [PPs, DSM projects, and utilities may
trigger the need for other statutory and/or policy changes.

Some of the areas in which amendments to existing lasy
may be-required include:

1. Treatment of Independent Power Producers: To the
extent that [PPs are invited to participate in bidding pro-
grams. state commissions will be called upon to decide
the treaument of these entities under state law. Unlike the
sitnation with the traditional utility plane, the pricing of
1PP contracts is not subject to the jurisdiction of the state
commission. Moreover, most states could theoretically
impose certificate, financial, reporting, procurement, and
special tax requirements on IPPs. Each state must deter-
mine which of these burdens, if any, should be imposed
on 1PPs.

2. Prevention of Cross-Subsidies: As discussed earlier,
state commissions must take steps to prevent Cross-
subsidies and self-dealing. No state has yet instituted com-
prehensive measurcs to prevent cross-subsidies while
allowing full udility affiliate participation in any RFP, but,
as utility participation in RFPs increases, the need for com-
prehensive cross-subsidy prevention measures will grow,
These measures may entail new legislation or, at a
minimum, review and revision of existing regulations per-
taining to utility cost accounting. Each commission will
need to determine the approach that is most apprepriate.

3. Review of Transmission Policles: As discussed fre-
quently in this report and in other bidding studies,
transmission policies play an important role in the bidding
process. State commissions may need to review their
policies on transmission access to ensure that the absence
of such policies or the limited nature of the provisions
(such as requiring wheeling for QFs but not IPPs) will not
lamper the state's ability to maximize the benefits from
bidding, In addition, state commissions may need (o
review rheir policies with respect to a utility’s release of
information concerning iransmission capacity, raies,
terms and conditions.

4. Review of Rate-Treatment FPrudency Reriew
Policies: Depending upon how the state commission
decides to trear the host utility in the bidding program, it
may be necessary for the commission to revise the tradi-’
tiona! rate-making process. It may also be necessary to
perform an economic analvsis of the utility's incentive to

solicit power from independent generators and DSM proj-
ects; if there is no benefit in bidding for the host utility,

the state commission might find it desirable to revise rate




treatment 50 as to provide some type of financial incen-
tive to the host utility.

3. Reriew and Revise the Treatment qf Non-State
Regulated Utilities: In order to prevent non-regulated
utitities from misusing competitive bidding and gaining an
unfajr advantage over potential competitors, either the
FERC or the state commissions must have the authority o
supervise their bidding activities. One solution would be
for the FERC to issue the NOPR on competitive bidding as
a final rule. This rule should establish clear guidelines for
the bidding programs of utilities which are not regulated
by the states and establish mechanisms for resolving
challenges to these programs. Alternatively, FERC and
Congress couid rake the necessary actions to give state
regulatory commissions a greater role in the oversight of
bidding activities for these types of utilities.

D. Periodicaliy Review Bidding FPrograms

It is reasonable to expect that existing bidding programs
wilt coatinue to evolve. States can play a sigaificant role in
this evolution by actively monitoring the programs. It is
particularly important that the results of in-state RFPs be
revicwed regulariy and measured against the resource
plan. If. for example, a state determines that too many
winning bidders utilize a particular fuel or fail to move for-
ward with their projects on a timely basis, modifications
to the bidding program might correct the problem. If the
review is conducred on a statewide basis, the state can
compare the results of different types of solicitations to
analyze its successes and failures in achieving the goals of
its resource plan. Unfortunately, many commissions do
not currently require their jurisdictional utilities to submit
a detailed breakdown of the results of each RFP; without
this information, efficient review and planning is difficult.
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APPENDIX A
NIEP QUESTIONNAIRE

(The following is a sample questionnaire which was completed by all state public utility commissions and
utitities who had bidding programs in place as of june 1. 1989.)

NATIONAL INDEPENDENT ENERGY PRODUCERS
SURVEY OF U.S. BIDDING PROGRAMS

State/Commission:

Regulatory Commission Contact:

Utility:

Utitity Contact:

Date Contacted:

PART I: STATUS OF BIDDING

1. What is the status of bidding in your state?

have not considered bidding

reviewing idea

rejected concept of bidding

developing program '

holding hearings/promulgating regutations
issued bidding order/utility(ies) responding w
order

adopted bidding but have not used yet
adopted bidding program and used it”
about 1o issue a solicitation*

solicitation underway*

completed bid solicitations”

modifying existing bidding program®

OaOo0ooco opeCooo

*See Part V for further details,

2. If you are in the process of developing a bidding pro-

Lram. what is the timetable for implemenialion?

3. Has the stale legislature mandated the use of bid-
ding or is il constdering legislation which will mandate
ihe wuse of bidding?

4. Has the state legisiature passed or is it considering
legisiation that changes a regulaiory Commission or wtil-
ity developed bidding program? For example, the Con-
necticut legisialure passed a bill vequiving that demand
side management be incorporated in the state's bidding

program. Does such legisiation obligate the regulatory
COmMISsion 1o Issie an order or rudes? If so bas the
regrdatory commission acted yel?

5. If you have not considered bidding or have rejected
the idea. please explain why.

O have excess capacity and therefore do not need
bidding
prefer to negotiate contracts under existing PURPA
rules

(W
O waiting for action from FERC on bidding
[J other (please cxplain)

PART II: DESCRIPTION OF PROPOSED OR
ADOPTED BIDDING PROGRAM

6. Does the state have a resource plan for ils electricity
production? If so, bas the plan plaved a role in the
development or implementation of the bidding program?
For example, if the siate plan favors a particular
techrology, does the bidding program reflect that
preference?

7. Who develops the bidding system, the regulatory
COMmisSsion or the utility?

8. If the ulility develops and implements the bidding
program. does the regulatory commission approve in ad-
vance the concept of bidding or approve the bidding pro-
gram prior (o any solicitalion?

9. Are lhere opportunities during bidding program
development for public comments? For example. can the
public comment on which selection criteria should be
used. the benchmark price (if any) and botw miich capac-
ity should be put up for bid?




L0 Wbat @5 the supply Dlock and how is it determined?
Daoes (he regulaiory conunission approve the supply
bicek?

V1 Who cenr vespenic fo cn REP for bidding?

Qualifving Facilities {QFs)

Independent Power Producers (1PPs)

Other Investor Owned Utilities

Puhlic Power Companies

Host Utility or its Subsidiaries

Rural Eleciric Cooperatives

Demand Side Management/Energy Conservation
Projects

All of the above

Orher (Please exptlain)

00O oOooodooig

12, Hone frequently will solicitations be beld?

13, If the bost utility cannot participate in bidding. what
role can it play in building new capacity?

14. if the utility is developing the bidding program (and
its subsidiaries can bid), will there be sqfeguards (o in-
sure thal the wiility's subsidiaries do not receive advance
notice of the siructure of the program or other vital in-
side information such as the preferred technologies or
tocations? When the host utility's subsidiaries can bid in
its parent company's service territory, bow will cross
Subsidies between the bost uiility and i1s subsidicaries be
prevented?

15. Will the regulatory commission institute measures to
prevent cross-subsidies when utilities participate in bid-
ding OUTSIDE iheir service tervitory? If so. how?

V6. Whar safeguards are included in the bidding pro-
gram to protect proprietary formation in bid proposals
Srom being wsed by competitors. including the utility or
s subsidiary. (n their proposals?

17, W3l set-asides be used for any technolagy Hype? [f so,
what are the conditions for such set-asides?

18. [f demand side managenent/energy conservation is
included in the bidding program. how is it treated? Wil
projects compete directly with supply side projects o il
there be separate bid solicitations?

19. What criteria will be used to determine who wins the
conmpetition eored bow will the criteria be weighted? (Pro-
vide a brief sununary. full text of bidding progran will
be cticched)

20. Is theve a benichmark price? If 50, who determines it
and bow? If the utility determines it, does the regulatory
commiission review i and/or approve it?

21. When the host utility can participate in bidding is
the bid price bfndz’kg an the host utility as well as on all
other participanis? If the utility cannot participate in
bidding but is the builder of last resort. is it held to the
benchmark price/avoided cost sel for QFs and others in
the bidding Compet_z'tz;on?

22, What is requived of bidders in order to enter into a
hidding solicitation? For example. are bidders requived
to post a securily deposit in order to participate?

23. How does the bidding system balance the objectives
of maximizing participation by a large number of
Players versus insuring that proposed projects bave
reached o certain level of maturity?

24. Who selects the winning bids? [f the utility selects the
winners, does the regulatory commission review the
selection?

25, Wili a standard contract containing the material
terms and conditions of any bid award be included in the
bid soficitation?




26. What orher information does the bidder receive in
the solicitation? For example. wiil theve be information
on the Status of transmiission capacity?

27, Does the regulatory commission issue a certificate of

public convenience and necessity to all winiing hidders
prior to construction?

28. If an IPP wins In bidding. how will it be treated
under state law in comparison to a QF? For example, an
PP may bave to obtain a certificate of public conve-
nience and necessily after it wins in bidding. Has any
legislation been passed or proposed to provide equal
trealment for [PPs and QFs under state law?

PART III: CONTRACT ISSUES

29. What is the length of a contract for power purchases
under the bidding system? If different length contracts
are allowed, how will they be compared in the selection
process?

30. Does the regulatory commission review and/or ap-
prove the bid winners' final contracis? [f there is a con-
tracting problem, does the reguiatory commission offer
dispute resolution?

31. Is any éffort being made by the regulatory commis-
sion o see that final contracts are consisient with the
original terms of the solicitation and/ov thé standard
contract (if there is one)?

32. Are the final contracts made public? If so, bow soon
after they are signed?

33. Are there re-openers in the contract to allow for fuel
price adjustments or other changes? If so. what are they?

34. Do the contracts contain reguiatory-out clauses pev-
mitting the utility (0 abrogate the contract or lower the
paymenis? [f so, what are theyp?

35, Are winning bidders required (o make a securify
deposit? If so. what is the required deposit and under
wheat circumstances, {f any. are these deposils reftinded?

36. Do the final contracts requirve any other security pro-
visions such as the payment of liquidated damages to the
wiility or wtility takeorer of a project under cerldtin cir-
cumstances? [f so. please explain,

37. Will contracts under negotiation prior to the instifu-
tion of bidding be grandfatbered

38. Can contracts be signed outside of the bidding pro-
cess? {f so, under what circumstances? What is the basis
Jor the price and other terms included in these contracts?

PART IV: TRANSMISSION ISSUES

39. Does the bidding program provide for access to
transmission oulside the bost utility’s service territory? If
so, how? For example, is there a provision for wheeling
potwer into the host wtility’s service territory for com-
Dpeting bidders or out of the bost's service territory for los-
ing bidders? :

40. Where transmission access is provided tn conjunc-
tion with a competitive bid solicitation, are the tariffs,
terms and conditions posted in advance or included in
the bid solicitation?

41. Are there any other transmission access rulings in
existence in your state which are relevant to bidding such
as on wheeling-in or wheeling-out?

42, How is the availability of transmission capacity or
access for competing profects effect their evaluation in a
competitive bid? In addition, bow will limited transmis-
sion capacity within the bost utility’s service territory or
into and out of the bost wutility’s service territory be
allocated among winning or losing bidders needing
transmission access?
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43 If a project requives an upgrade in transmission
capacily. who pavs for. builds and ouns the new
transmission line?

4. {f the winning bidders need transmission access
Jrom a wrility outside the bost utility's service territory.
witl the bost utility belp negotiate the wheeling agreement
or wifl the regulatory conunission order it?

PART V: RESULTS OF BID SOLICITATIONS

45, Have any of the losing bidders challenged the out-
come of the bid awards? If so, what bas bhappened as a
result? .

46. Have any changes been made or considered in the
Structure of the bidding program as a result of the bid
solicitations beld to date or for other reasons? If so.
what?

47. (Respondents who bad completed bid solicitations
were asked to fill out a series of charts (not attached). The
information collected is summarized in tables through-
out the text of this report.)
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APPENDIX B
THREE CASE STUDIES

The City of Newport News

The City of Newport News, Virginia, entered into
negotiations with Virginia Power for the sale of power
from an 18 MW municipal solid waste plant in November
1985 When Virginia Power terminated the pending
negotiations with Newpaort News in December 1986 and
announced the implementation of its first competitive
soliciration, Newport News protested but submitted a bid
nevertheless. After examining all of the bids submitted,
Virginia Power advised Newport News that it would not
COmMMENCE Or recomimence negotiations. Newport News
thereupon filed a comptaint with the Virginia State Cor-
poration Commission.

Newport News made three allegations in its complaint.
First, Newport News accused Virginia Power of collusion
with its sister company, Virginia Natural Gas (VNG), and
with several large cogenerators offering to arbitrarily
locate along the proposed VNG pipeline for the purpose
of furthering VNG's plans to construct that pipeline and
Virginia Power's plans to construct a large combined-
cycle facility at its Chesterfield Station near that pipeline.
Second, Newport News maintained that Virginia Power
had arbitrarily changed its forecast of load growth so asto
fustify its decision. Finally, Newport News insisted that it
was a violation of the Public Utility Regulatory Policies
Act for Virginia Power to refuse to negoiiate with a QF.
Newport News requested a stay of the SCC's considera-
tion of VNG's and Virginia Power’s certificate applications
relating to the proposed pipeline and Chesterfield Unit 7,
and an arbitration of the outstanding contractual issues.

The SCC.denied the request for stays, but it agreed to
arbitrate the contractual dispute. Hearings were held and
briefs were filed by the parties. Eventually, the parties
agreed upon acceptable terms and conditions and
Newport News was allowed time to obrain local approval
of the project. Because of strong local opposition,
Newport News was unable to obtain this approval and
was forced to withdraw its propoesal to Virginia Power.!

Tellus, Inc.

Like Newport News, Tellus, Inc. commenced negotia-
tions with Virginia Power prior to the institution of the
first competitive solicitation. In September, 1986, Tellus
submitted a proposal to build a 208 MW, combined-cycle
cogeneration plant near Leesburg, Virginia. Virginia
Power, however, terminated those negotiations in
December 1986, and invited Tellus to submiz a bid in the
competitive solicitation. Althcugh Tellus accepted most
of Virginia Power's criteria by 4 letter dated January 12,
1987, Tellus reserved the right to restrict Virginia Power’s
requirement for full dispatchability. When Tellus at-
tempted to clarify this limitation in March 1987, over one
month after the deadline for responses to Virginia Power,
the utility refused to consider rhe clarification, in part
because the Tellus request arrived one day before the an-
nounced date for informing bidders of the soliciration

results. Accordingly, the project proposed by Tellus was
not selected by Virginia Power 1o fill the capacity block,
and Virginia Power merely offered to buy energy from the
project at its avoided energy cost.

Tellus promptly filed a petition with the SCC for a
declaratory order alleging that Virginia Power's refusal to
contract with Tellus on the basis of its original offer and
its subsequent revised offer was a violation of PURPA and
the procedures established by the SCC in its January 1983,
order implementing the provisions of PURPA and requir-
ing Virginia Power to negotiate with large QFs. Moie
specifically, Tellus argued that it was entitled to capacity
and energy paymenis as of the January 1987 date when
Virginia Power refused to contract with Tellus because
Virginia Power needed capacity at that time (by contrast
to the situation several weeks later when Virginia Power
had selected other QFs to provide the needed capacity).
Moreover, Tellus asserted that it was not required to com-
ply with Virginia Power's selection factors and that those
factors should only be used to affect the rate for pur-
chases, not whether the purchases would be made at all,
Tellus also claimed that Virginia Power was improperly
relying on the cost of Chesterfield Unit 7 to determine its
avoided cost and hot on the avoided cost methodology
approved by the SCC that required a comparison of
Virginia Power's production costs with and without QFs.
For these reasons, Tellus requested the SCC to order
Virginia Power to enter into a contract with Tellus and to
use the approved methodology for determining avoided
COst,

In December 1988, the SCC agreed to hear argument on
the issue of whether federal law or SCC decision barred
Virginia Power’s discontinuation of the negotiations with
Tellus. The SCC expressly postponed consideration of the
question of whether Virginia Power was unreasonable in
dealing with tellus. Subsequently, the SCC ordered
Virginia Power to negotiate with Tellus, Those negotia-
tions are still in progress,

Ultra Cogen Systems

In November 1987, Ultra Cogen Systems filed with the
SCC eight petitions for arbitration in connection with six
different QF proposals and two small power preduction
proposals. Some of these proposals were rejected in
Virginia Power’s 1986 solicitation and others were pro-
posed long after the conclusion of that process. Ultra
Cogen argued that Virginia Power had refused to contract
with it by offering only unfinancable terms and, in some
cases, by refusing to negotiate at all. Specifically, Ultra
Cogen requested the SCC to arbitrate a long list of con-
tractual issues relating to payments for power, terms of
the agreement, penalties, security, interconnection costs,
obligations during force majeure events and changes in
law or regulation, and utility takeover of the project.

In response, Virginia Power maintained thart it had not
failed to negotiate but that it had sclected other proposals
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that met its requirements. Ultra Cogen's early proposals.

on the other than, were not responsive to the solicitation’

because. for example, there were limitations on full
dispatchability and alterations to the pricing provisions.
Moreover, Virginia Power was alwavs willing to purchase
energy froni the facilities. Virginia Power zalso complained
that these arbitrations would undermine the pending SCC
investigation into Virginia Power’s capacity procurement
practices and that it would afford Ulira Cogen an unfair
advantage over other developers.

Upon the conclusion of the SCC investigation, Virginia
Power announced that it was preparing to issue another
solicitation, and it asked the SCC to dismiss the arbitration
petitions in February 1988, Rather than dismissing the
petitions, however, the SCC agreed 1o arbitrate to conclu-
sion those disputes pending at the time on the basis of the
SCC’s January 1983 order. Virginia Power was authorized
to proceed with its next solicitation, but the SCC made
clear that he amount of capacity available for bids
would be adjusted depending upon the outcome of the
‘arbitrations.

In a series of orders, the SCC arbitrator then shep-

herded the parties thirough the unresolved issues. The first
ruling established that Ultra Cogen was entitled to avoided
cast payments determined as of the date on which it filed
its petitions for arbitration, and it described the
methodology to be used in that determination. The
second ruling approved the results of 2 month of negotia-
tion: the proper payments and other terms. The arbitrator
also ordered that Ultra Cogen would ultimately receive
contracts for only four projects in Virginia Power's serv-
ice territory. After resolving a dispute over the escalation
index. the parties submitted four identical contracts for
the arbitritor's approval on September 30), 1988.

Foowmnortes

'In the interitm. having learned of Virginia Power’s intention to issue
anather competitive solicitation, Newport News requested an osder
from the SCC restraining Virginia Pawer from soliciting or accepting
proposals. Tellus filed @ similar motion which was joined with the re-
guest of Newport News, Consideration of this matter svas posiponed.
however, when Virginia Power voluntarily agreed to delay the second
solicitation until the conclusion of the SCC's investigation of Virginia
Power's capacity procurement practices.
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NIEP’s Growing List of Members Includes:

Cherier Yenihers

American REF-FUEL Company

(Air Products and Chemicals, Ine./
Browning-Ferris Tndustrics, Inc.)

Bonneville Pacific Corportion

California Encrgy Company, inc.

Catalyst Energy Corporation

Coastal Power Production Company

(a subsidiary of ‘The Couastal Corporation)

Cogen Technologies

Consolidated Hydro, Ing.

CRSS Capital, Ine.

Destec Energy, Ine,

(a4 subsidiary of The Dow Cliemical
Company)

Hadson Power Svstems Tie,

(asubsidiary of Hadson Corporition)

LEC Corporation

Long Lake Energy Corporation

PsE Tne.

sithe Energics Group

Associerie Menbers

I"\_’rc)pm\-“cr Development Corpaoration

United American Encergy Corporition

Stipporting Members
Babcock & Brown

Bangue Paribas

Donatdson. Lufkin & Jenrene

Energy Investors Managemeent

* TFulbright & Taworski

General Eleetsic Capital Corp.

Johnson & Tliggins

Ridder, Peabody & Col Incorporated

McDormon, Will & Emery

Nison, Hirgrave, Devins & Doyle

Olwine, Connctlv, Chase, Oy Donnel!
& Wevher ‘

Pillsbury. Madison & Stitro

Salamon Brothers Ing.

Shearsen Lehmane Hotton Ine

Stewart & Stevenson Services, e,

Vorth Hvdvo, Tne.

Navival Independent Energy Producers

Metropolitan Squiare, Suite 205 e

G5 Tifleonthy Street, N oW
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