















































contribution (if in excess of $100)” must be included in the reports filed by candidates or candidate
committees. Seg¢ Haw. Rev. Stat. §§ 11-212(2)(B), 11-213(a)(3).

Accordingly, the statutory framework or scheme of the campaign spending law,
and specifically, the registration and reporting requirements, provide transparency by: (a)
disclosing to the general public the identity of contributors and the contributions made to, and
received by, candidates; and (b) holding contributors and candidates accountable to the public for
contributions made and accepted.

Here, as set forth above, the circuit court ignored completely the underlying
policies and the framework of the campaign spending law when it ruled that Quong Enterprises’
$2,000 contribution to Tavares during the 2006 Maui County mayoral election did not violate
Haw. Rev. Stat. § 11-204(b) but was a lawful contribution under Haw. Rev. Stat. § 11-
294(a)(1)C). ROA at 494. The court’s ruling that Quong Enterprises is not a noncandidate
committee for reporting purposes, as a practical matter, allows corporations and other business
entities to make contributions to candidates and candidate committees directly from their corporate

treasuries without registering with the CSC and reporting those contributions and thereby, defeats

the disclosure and accountability policies that constitute the very heart of the campaign spending
law.

Transparency is imperative to the integrity of the campaign spending law.
“Requiring for-profit corporations to report contributions and expenditures not only fosters public
confidence in government through a more informed electorate . . . but also serves as a critical
crosscheck for ensuring the accuracy and completeness of reporting by candidates and other

recipients of corporate contributions.” Colorado Common Cause v. Meyer, 758 P.3d 153 (Colo.

1988). Further, “disclosure requirements deter actual corruption and avoid the appearance of

Y 1 the amount contributed is $100 or less. the aggregate total of these contributions is reported by
the candidate. See Haw. Rev, Stat. § 11-212(2XB), § 11-213(a)2).
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corruption by exposing large contributions and expenditures to the light of publicity.” Buckley v.
Valeo, 424 U.S. 1, 67, 96 S. Ct. 612, 657 (1976) quoting Grosjean v. American Press Co,, 297
U.S. 233, 250, 56 S. Ct. 444, 449 (1936).

If the circuit court’s ruling is allowed to stand, there will be a significant reduction
in the transparency (openness and accountability) of Hawaii political campaigns because the
public will no longer be able to review a corporate or business contributor’s noncandidate
committee report to see the company’s total contributions, to whom the contributions were made
and the amount of the contributions. Rather, the public will be forced to review as many as three
hundred candidate disclosure reports, look for the name of the corporation or business and then
compile all of the contribution information. Further, the ability to cross-check all noncandidate
commiitee reports against candidate committee reports to ensure that candidate committees
properly report contributions will be lost.

In short, the circuit court’s ruling wholly defeats the fundamental policy objectives
of the campaign spending law with respect to contributions made by corporations or other
business entities directly from their corporate treasuries and must therefore, be reversed.

B. The Circuit Court Failed to Apply Well-Established
Rules of Statutory Interpretation

In its FOF/COL, the circuit court recited various rules of statutory interpretation but
erroneously concluded that there is no ambiguity in Haw, Rev. Stat. § 11-204(a)}(1)}C) and
therefore, that the rules of statutory interpretation did not apply. ROA at 493-94,

1. Quong is, by Definition, a Noncandidate Committee

According to Haw. Rev. Stat, § 11-191, a non-candidate committee “means a
committee as defined in this section that has the purpose of making contributions or expenditures
to influence the nomination, or election, of any candidate to political office, or for or, against any

issue on the ballot, but does not include a candidate’s committee.” A committee is defined as
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EITHER: (2) an organization, association or individual that accepts or makes a contribution or

expenditure for or against any candidate or, for or, against any issue appearing on a ballot; OR (b)
an organization, association or individual that raises or holds rnoney or anything of value for a
political purpose and subsequenily, contributes that money or anything of value to or, makes
expenditures on behalf of,. a candidate, individual or party. Thus, an organization may, by
definition, be a noncandidate committee for purpose of campaign spending laws even if it does
not: (a) file organizational papers with the Department of Commerce & Consumer Affairs; (b)
hold committee meetings; or (¢) take any steps to form or recognize an entity separate from itself.

Tavares has argued that Quong Enterprises cannot be a noncandidate comumittee
because it is a limited liability company that was formed for the purpose of the acquisition and
development of shopping centers and other real estate projects and not for the purpose of making
political contributions. See ROA at 225, 231. Tavares has misread the relevant statute.

The definition of “committee” in Haw. Rev. Stat. § 11-191 refers to the
committee’s purpose, not the business entity’s purpose. The fact that Quong Enterprises was
formed for the purpose of acquiring and developing shopping centers and other real estate projects

is therefore irrelevant. Cf. League of Women Voters of Colorado v. Davidson,. 23 P.3d 1266

(Colo. 2001) (while stated purposes for formation of an organization may be one criteria to use to
determine whether it is a “political committee”, they are not conclusive as the organization could
escape regulation merely because stated purposes were misleading, ambiguous or fraudulent).

In addition, regardless of the purpose for which it was formed, Quong Enterprises
had the purpose, or intent. to make a campaign contribution when it contributed $2,000 to Tavares.
The law does not require that political contributions are the sole purpose, primary purpose of
overriding purpose of the noncandidate committee; rather, the law requires only that the

noncandidate committee have the purpose or, intention, of making contributions to influence the
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nomination or, election, of a candidate. Under the facts of this case, Quong Enterprises plainly
had such a purpose or intention.

In this case, by taking money from its company treasury and contributing that
money directly to Tavares, Quong Enterprises is, according to the definition set forth in § 11-191,
a noncandidate committee and is therefore, limited to contributing from its company treasury no
more than $1,000.00 per election under Haw. Rev. Stat. § 11-204(b). However, while Quong
Enterprises, is limited to contributing $1,000 from its treasury, its contribution may be bundled
with contributions from officers or employees of the company or, from other individuals or
entities (all of which are subject to the same $1,000.00 limit under Haw. Rev. Stat, § 11-204¢b))
and Quong Enterprises, as a non-candidate committee, may contribute a total of $4,000.00 to a
candidate seeking election to a 4-year, non-statewide office under Haw. Rev. Stat. § 11-
204{a)(IXC).

2. Hawaii Revised Statutes § 11-204(a)(1}(C) and Hawaii Revised Statutes § 11-

204(b), Independently, and Construed Together, Are Ambiguous and Unclear

The circuit court concluded that the language of Haw. Rev. Stat. § 11-204(a)(1)}C)
“is plain and clear” and permits Quong Enterprises, Cheeseburger and Talboy to make direct
contributions to Tavares in an amount not exceeding $4,000. ROA at 519. The court, however,
failed to examine the language in Haw. Rev. Stat. § 11-204(a)(1)C) and subsection (b} and to
construe the subsections together; as a result, the court reached the wrong conclusion.

When construing a statute, the starting point is the language of

the statute itself. ‘[Clourts are bound to give effect to all parts

of a statute, and that no clause, sentence, or word shall be

construed a superfluous, void, or insignificant if a construction

can be legitimately found which will give force to and preserve

all words of the statute,

Keliipuleole v. Wilson, 85 Haw. 217, 221, 941 P.2d 300, 305 (1997) (citations omitted). See Holi

v.. AIG Hawaii Insurance Co,, 113 Haw. 196, 150 P.3d 845 (2007): In re Doe, 90 Haw. 246, 978

P.2d 684 {1999).
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Here, both Haw. Rev. Stat. §§ 11-204(a} and (b} begin with the phrase, “No person
or any other entity . . . ."” For purposes of the campaign spending laws, “person” is defined as “an
individual, partnership, committee, association, corporation, or labor union and its auxiliary
committees.” See Haw. Rev. Stat. § 11-191. However, the word “entity” and the phrase “any
other entity” are not defined. As a result, given the broad, all encompassing definition of the term
“person”, which includes all forms of business entities, the phrase “any other entity” is ambiguous
and unclear. To what “other entity” does the phrase refer? Under established rules of statutory
construction, meaning must be given to each phrase and sentence. Keliipuleole, 85 Haw. 217, 941
P.2d 300 (1997).

In addition, Haw. Rev. Stat. § 11-204(b), which provides that “[n]o person or other
entity shall make contributions te a noncandidate committee, in an amount greater than $1,000 in
an election”, is ambiguous with respect to the use of the word “t0”. On one hand, the word “t0” in
Haw. Rev. Stat. § 11-204(b) may be interpreted to imply that the noncandidate committee is a
physically separate entity that receives the contribution from a person or other entity.

However, in keeping with the registration and reporting objectives of the campaign
spending law, the phrase “to a noncandidate committee™ may also be interpreted (as it has been by
the CSC) as meaning or, referring to, a noncandidate committee as an accounting mechanism or
artifice to account for, or track, the disbursement of corporate funds to a candidate or candidate
committee on a corporate financial ledger. Interpreted in this way, § 11-204(b) restricts business
entities to making contributions “to” a noncandidate committee on its financial ledger in an
aggregate amount not greater than $1,000 and requires disclosure of the contribution in a
noncandidate committee report filed with the CSC.

Further, the Hawai'i Supreme Court has held that statutory language must be read
in the context of the entire statute and construed in a manner consistent with the purpose of the

statute. State v. Sylva, 61 Hawaii 382, 388-899, 605 P.2d 496, 498-99 (1580) (citations omitted).
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Accordingly, even where the language of a subsection of a statute is clear and unambiguous when
read independently, that subsection must be read in connection with or, in the context of, other
subsections and the purpose of the statute and when so read, the subsection may become unclear
and indefinite. Id., 61 Haw. at 388, 605 P.2d at 498,

In this case, Haw. Rev. Stat. § 11-204(a)}1%C) and subsection (b} must be
construed together. Given the statutory definitions of “noncandidate committee” and
“committee”, any organization {other than a candidate committee) that makes a contribution from
its treasury directly to a candidate committee, as Quong Enterprises, Cheeseburger and Talboy did
in this case, and has the purpose of making contributions to influence the nomination or election of
a candidate, as Quong Enterprises, Cheeseburger and Talboy necessarily did in this case, is by
definition, a noncandidate committee for purposes of the campaign spending law. In construing
subsection (a)}(1X(C) together with subsection (b), it is unclear whether or, under what
circumstances, a corporation or other business entity, that is by definition a noncandidate
committee, is subject to the $4,000 contribution limit in subsection (a){1)(C) or the $1,000 limit in
subsection (b).

In short, Haw. Rev. Stat. §§ 11-204(a(1)(C) and 11-204(b), independently and
when construed together, are ambiguous and are therefore, subject to judicial interpretation.

3. Based on its Legislative History, the Legislature Intended that Haw. Rev. Stat.
11-204(b} Limit Campaign Contributions from Corporate Treasuries

The circuit court erred when it concluded that Haw. Rev. Stat. § 11-204(a)}(1)C) is
clear and that “if one is to examine the legislative history, the same supports the identical plain and
literal reading of Haw. Rev. Stat. § 11-204 (2005).” RAO at 522. The legislative history of Haw.
Rev. Stat. § 11-204 and subsection (b), in particular, shows that the legislature has, for years,
intended to Iimit campaign contributions from corporate treasuries in § 11-204(b) and require that

corporations report their contributions:
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() 1981 — The definition of “Committee” was amended by adding a $1,000
threshold before a “committee” would have to report to the CSC, as follows:

(D) Any committee as defined in section (A) above, which makes

expenditures in aggregate more than $1,000 per election to influence

the nomination and election of individuals to public office or the

outcome of ballot questions or issues, shall file reports as required by

this chapter.

During the Senate floor debate it was noted that “[tlhe change now mandates all
committees, including unions and corporations as defined in this section, making
expenditures in the aggregate of more than $1,000 per election to influence the nomination
and election of candidates or ballot questions on issues, to file reports as required by law.”
See 1981 Sen. Journal at 798 (emphases added).

)] 1987 — The legislature amended the definition of the term “committee” to
require a committee, whose “‘sole activity” consists of direct contributions to candidates in
an aggregate amount in excess of $1,000, to submit a statement of contributions to the CSC
in lieu of ﬁling a report as otherwise required. See Act 369, 1987 Haw. Sess. Laws at
1174-75. The statement of contributions was sent to, and reviewed by, the Executive
Director; it was not subject to public review and scrutiny. Cf. Haw. Rev. Stat. § 11-195(¢)
(only reports filed with CSC must be available to the general public).

{c) 1995 — The legislature added the term “noncandidate committee”. See Act
10, 1995 Haw. Sess. Laws (Sp. Sess.) at 672. In addition, the legislature clarified its 1987
amendment that required a committee, whose sole activity consists of direct contributions,
to submit a statement of contributions to provide that “sole activity” was intended to mean
“sole electoral activity”. 1d. at 670.

Further, in 1995, the legislature amended the contribution limits by tying them to

the office sought (Haw. Rev. Stat. § 11-204(a)( 1)(C)) and adding § 11-204(b) as follows:

No person or any other entity shall make contributions to a
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noncandidate committee in an aggregate amount greater
than $1,000 in an election.

Thus, all individuals, organizations and associations including, corporations and unions,
were subject to a $1,000 contribution limit. Id. at 677.

(d) 1997 - “Closing a loophole regarding the sole electoral activity
committees”, the legislature amended the definition of “committee” to require that any
committee that makes a contribution in aggregate, in excess of $1,000 (including a
noncandidate committee) must register with the CSC and file reports that are subject to
public review. See Act 375, 1997 Haw. Sess. Laws at 1171-72.

In addition, the legislature amended Haw. Rev. Stat. § 11-204(b) to exclude
corporations or companies contributing funds directly from their treasuries from the $1,000
contribution limit as follows:

{(b)  No person or any other entity shall make contributions to a
noncandidate committee, in an aggregate amount greater than

$1,000 in an election; except that in the case of a corporation
or company using funds from its own treasury, there shall be
no limit on contributions or expenditures to the corporation of
company noncandidate committee.

Id. at 1176. Thus, following the 1997 amendments, corporations and other business
entities could contribute unlimited sums from their corporate treasuries directly to
candidates or candidate committees but as a corporation or company noncandidate
committee, they would have to register with the CSC and report their contributions in a
format available to the public. See Senate Stand. Com. Rep. No 1471 (1997) at 1449-50.
{e) 2005 - The legislature again amended Haw. Rev. Stat. § 11-204(b) to repeal
the exception for corporations and companies contributing funds from their corporate
treasuries. See Act 203, 2005 Haw. Sess. Laws at 6532-33. Accordingly, following the
2005 amendment, corporations and other business entities are subject to the contribution

limit of $1.000 in aggregate from their corporate treasuries,
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This painstaking evolution of the campaign spending law: from (a) requiring
corporate contributors to file reports; to (b) requiring that sole electoral activity committees (which
are committees whose sole election-refated activity consists of financial contributions or
expenditures) submit only statements of contribution (in lieu of reports) which were not required
be open to public inspection; to {(c) allowing corporations and other business entities to contribute
unlimited funds from their treasuries but requiring that they register and file reports with the CSC
that are subject to public review; to (d) limiting corporate contributions to $1,060 and requiring
that they file reports of contributions, demonstrates the legislature’s intent to not only to limit
corporate contributions but also to require that corporations register and disclose the flow of their
funds 1o candidates.

The circuit court’s ruling, however, runs contrary to the legislature’s intent as
shown through the foregoing history of amendments. It allows corporations and other business
entities, like Quong Enterprises, Cheeseburger and Talboy, to contribute up to $4,000 from their
treasuries directly to candidates or candidate committees without having to file reports of their
contributions and thereby thwarts the legistature’s intent to make corporate contributions
transparent and easily accessible to the voting public.

4. The Circuit Court Erred in Failing to Give Deference to the CSC's

Interpretation of Haw. Rev. Stat. §§ 11-204(a)(1XC) and 11-204(b) which is
Consistent with the Legislature’s Intent

ltis a

well-established rule of statutory construction that, where an
administrative agency is charged with the responsibility of
carrving out the mandate of a statute which contains words of
broad and indefinite meaning, courts accord persuasive weight
to administrative construction and follow the same, unless the
construction is palpably erroneous. Judicial deference to
agency expertise is a guiding precept where the interpretation
and application of broad or ambiguous statutory language by
an administrative tribunal are the subject of review. Such
deference ‘reflects a sensitivity to the proper roles of the
political and judicial branches,’ insofar as ‘the resolution of
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ambiguity in a statutory text is often more a question of
policy than law.

Holi v. AIG Hawai'i Insurance Co,, 113 Hawai‘i 196, 206, 150 P.3d 845, 855 (2007) citing In re

Water Use Permit Applications, 94 Hawai'i 97, 144-45, 9 P.3d 409, 456-57 (2000} (brackets and
citations omitted, emphasis added). See Vail v. Employees” Retirement System, 75 Hawai'i 42,
59, 856 P.2d 1227, 1237 (1993).

Here, the CSC is statutorily charged with the responsibility of interpreting and
enforcing the campaign spending laws, See Haw. Rev. Stat. § 11-193. Thus, to the extent that the
campaign spending statutes are broad or indefinite in their meaning, the CSC is tasked with
interpreting and administering them in a manner consistent with the legislature’s intent and the
underlying purposes of the campaign spending law.

With respect to Haw. Rev. Stat. §§ 11-204(a)(1)XC) and (b) and the statutory
definitions of the words used in them, the CSC has interpreted the statutory definition of
noncandidate committee in Haw. Rev. Stat. § 11-191 as including all corporations and business
entities that contribute to candidates and candidate committees directly from their treasuries. In
addition, the CSC has interpreted §11-204(b) as limiting these noncandidate committees o
contributions of no more than $1,000 in an election and requiring that they register and report their
contributions to the CSC. These corporate contributions may then be bundled with other
contributions of no more than $1,000 and the noncandidate committee may then contribute up to
$4.000 limit set in Haw. Rev. Stat. § 11-204(a)}( 1 X C).

This interpretation of the Haw. Rev. Stat. §§ 11-204(a) and 204(b) is not manifestly
wrong. To the contrary, as explained above, it is based on the application of well-established rules
of statutory construction and is consistent with the legislature’s intent. Construed together, these
statutes impose limits on contributions by individuals and entities to noncandidate committees

while allowing noncandidate committees to aggregate or bundle contributions up to the limits on
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contributions to candidates set forth in Haw. Rev. Stat. § 11-204(a), which vary depending on the
office to which the candidates are seeking election. This interpretation, which gives transparency
to corporate contributions that would otherwise not be reported by a business entity, is consistent
with the legislature’s intent as well as, the underlying policy objectives of the campaign spending
law. Therefore, the circuit court erred when it failed to give deference and persuasive weight to
the CSC’s interpretation of these statutes.’
C. The Circuit Court's Ruling Leads To Absurd Results

Even if Haw. Rev. Stat. § 11-204(a}(1)(C) and § 11-204(b) are not themselves
ambiguous or, ambiguous when construed together, the circuit court’s ruling, that Haw. Rev. Stat.
§ 11-204(2)(1(C) permits Quong Enterprises and other business entities 0 make contributions
directly to candidates without registering with the CSC or reporting their contributions, leads to
absurd results by ignoring the intentional acts of the legislature to require disclosure and limit
contribution by corporations and businesses like Quong Enterprises. The court’s ruling must
therefore be reversed.

Statutory language must be read in the context of the

entire statute, and the harm or evil it seeks to prevent

must point the way to its construction. Where

statutory language is ambiguous, yet capable of

being fairly and reasonably construed, the purpose

and objective which moved the legislature to enact it

may be determinative of its interpretation. And even

where there is no ambiguity, a departure from the

literal application of statutory language will be

justified if such literal application will lead to absurd
consequences.

* The CSC’s interpretation of Haw. Rev. Stat. §§ 11-204(a)(1XC) and 11-204(b) need not be the
only plausible interpretation; the rules of statutory construction only require that the CSC’s
interpretation not be obviously or manifestly wrong. As explained above, the CSC’s interpretation
of these subsections is reasonable and fair and as a result, the circuit court was obligated to give its
interpretation judicial deference. See Treloar v. Swinerton and Walberg Co.. 65 Hawaii 415, 426,
653 P.2d 420, 423 (1982) (courts will accord persuasive weight to administrative construction of
statutes and follow the same; “administrative practice, consistent and generally unchallenged, will
not be overturned except for very cogent reasons . . ..").
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State v. Sylva, 61 Haw. 385, 389, 605 P.2d 496, 499 (1980) (citation omitted).

Here, in ruling that Quong Enterprises is subject only to the $4,000 limit on
contributions set forth in Haw. Rev. Stat. § 11-204(a)}(1)(C), the circuit court, in effect, ignored the
legislature’s amendment to Haw. Rev. Stat. § 11-204(b) in 2005. As set forth above, in 2005, the
legislature repealed the exception to subsection (b) that allowed corporations and other business
entities to make unlimited contributions from their corporate treasuries. By repealing the
exception, the legislature could only have intended that business entities like Quong Enterprises
would then be subject to the $1,000 limitation set out in subsection (b). The circuit court’s ruling
ignores entirely the legislature’s repeal of the exception for corporate contributions and
expenditures in 2003.

In addition, the circuit court’s ruling renders the category of noncandidate
committee virtually meaningless. [f, as the circuit court ruled, a corporation can contribute up to
$4,000 directly from its corporate treasury to a candidate or candidate committee under Haw. Rev.
Stat. § 11-204(a)(1)(C) without having to register or report the contribution, no corporation or
other business entity would choose to make a contribution as a noncandidate committee under
Haw. Rev. Stat. § 11-204(b) because to do so would subject the corporation or business entity to a
much lower $1.000 limit and require that it register and file reports with the CSC. This result is
plainly absurd and frustrates not only the purpose of the campaign spending law but also, the
legislature’s intent.

VIL.  CONCLUSION

For the reasons stated above, this court must reverse the Final Declaratory
Judgment entered on August 10, 2007 and remand this case with instructions for the circuit court

to enter a new judgment that provides that: (a) Haw. Rev. Stat. §§ 11-204(a)}1}(C) and 11-204(b)



are ambiguous and therefore subject to statutory interpretation; and (b) insofar as the CSC has
interpreted and applied Haw. Rev. Stat. §§ 11-204(a)(1)(C) and 11-204(b) in a manner that is
consistent with the legislature’s intent and the underlying policy objectives of the campaign
spending law, the court must defer to the CSC’s interpretation.

DATED: Honolulu, Hawaii, January 16, 2008.
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