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PREFACE 
 

In 1994, the Hawaii Legislature enacted the Hawaii Public Procurement 
Code, Hawaii Revised Statutes Chapter §103D.  The new Procurement Code, 
which was patterned after the American Bar Association’s Model Procurement 
Code for State and Local Governments, represented a sweeping reform of 
public procurement law in Hawaii.   
 

Since the enactment of the Code, a number of decisions have been issued 
by the Office of Administrative Hearings, Department of Commerce and 
Consumer Affairs (“OAH”).  Those decisions have addressed a variety of issues 
involving the interpretation and application of the Code to the solicitation and 
procurement of government contracts.  This Reference includes summaries of 
selected decisions rendered by OAH since the enactment of the Code and is 
provided here as an aid to both the public and the practitioner in fostering a 
better understanding of Hawaii’s public procurement laws. 
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I.  INTENT OF THE CODE 

 
 A.  Legislative intent of Code and implementing rules:  In enacting Hawaii Revised 
Statutes (“HRS”) Chapter 103D, the Hawaii Public Procurem ent Code (“Code”), the 
Legislature sought to establish a comprehensive code that woul d: (1) provide for fair and 
equitable treatm ent of all persons dealing wi th the procurem ent system ; (2) foster broad-
based com petition am ong vendors while ensu ring accountability, fiscal responsibility, and 
efficiency in the procu rement process; and (3 ) incre ase co nfidence in the in tegrity of  the  
system.  Standing Committee Report No. S8-93, 1993, Senate Journal at 39; HAR §3-120-1.   
 
Cases: 
 

Purpose of Code; fair treatment; competition; integrity; In enacting HRS Chapter 103D, the 
Legislature s ought t o est ablish a com prehensive co de t hat would: (1 ) p rovide f or fair and eq uitable 
treatment o f all p ersons d ealing with  th e p rocurement syste m; (2 ) fo ster b road-based co mpetition 
among vendors while ens uring accountability, fiscal responsi bility, and efficiency in the proc urement 
process; and (3) inc rease confidence in the integrity of the syste m.  Hawaiian Dredging Construction 
Co. v. City & County of Honolulu, PCH  99 -6 (August 9, 1999); Wheelabrator Clean Water Systems, 
Inc. v. City & County of Honolulu, PCH 94-1 (November 4, 1994); Fletcher Pacific Construction Co., 
Ltd. v. State Dept. of Transportation, PCH 98-2 (May 19, 1998). 

 
Purpose of Code; flexibility; application of common sense;  Th e in tent of th e Code, as 

expressed i n t he Senat e C ommittee’s R eport S8 -93, Spe c. Sess., Se nate Jou rnal at  p age 3 9 ( 1993), 
states that, “This bill lays the foundation and sets the standards for the way government purchases will 
be made, but allows for flexibility and the use of common sense by purchasing officials to  implement 
the law in a manner that will be economical and efficient and will benefit the people of the State.”  The 
Systemcenter, Inc. v. State Dept. of Transportation, PCH 98-9 (December 10, 1998). 

 
Purpose of Code; foster public confidence; technical violations; A savings o f $2 1,000 of 

public funds would do more to foster public confidence in the integrity of the procurement system than 
would a strict adherence to a largely technical requirement.  The requirement of Hawaii Administrative 
Rules (“HAR”) §3-122-108(a) was not meant to cost public bodies thousands of dollars by requiring 
acceptance of higher bi ds for mere technical violations.  Standard Electric, Inc., vs . City & County of 
Honolulu, et. al, PCH 97-7 (January 2, 1998). 

  
Purpose of Code; promote competition; prevent favoritism, corruption; subsequent 

changes; Genuine co mpetition can  only resu lt wh ere parties are bidding ag ainst each  o ther for 
precisely the same thing and on precisely the same footing.  The object of bidding statutes is to prevent 
favoritism, corruption, extravagance and improvidence in the awarding of public contracts.  To permit 
a substantial change in a proposal after bids have been opened and made public, would be contrary to 
public po licy, an d would tend  to  op en th e door to  fr audulent an d co rrupt p ractices.  Wheelabrator 
Clean Water Systems, Inc. vs. City & County of Honolulu, PCH 94-1 (November 4, 1994). 

 
Public bidding statutes construed to public good; requires rigid adherence; Public bidding 

statutes must be construed with sole re ference to the public good and must be ri gidly adhered to in 
order to gu ard against favoritism, improvidence, extravagance, and corruption.  Clinical Laboratories 
of Hawaii v. City & County of Honolulu, PCH 2000-8 (October 17, 2000). 
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Code construed in manner consistent with its purpose; legislative intent; In construing the 
various provisions of the Code, the foremost obligation is to ascertain and give effect to the intention 
of t he Le gislature which i s t o be c onstrued p rimarily from  t he l anguage o f t he st atute i tself.  Th e 
language must be read in the context of the entire statute and construed in a manner that is consistent 
with its p urpose.  Hawaii Newspaper Agency, et. al v. State Dept. of Accounting & General Services, 
PCH 99-2; Milici Valenti Ng Pack v. State Dept. of Accounting & General Services, PCH 99-3 (April 
16, 1999)(Consolidated). 
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II.  APPLICATION OF CODE 
 
 A.  General Application:  The Code applies to all procurem ent contracts m ade by 
governmental bodies whether the considera tion for the contract  is cash, revenues, 
realizations, receipts, o r earn ings, any of which the State receives or is owed; in-kind 
benefits; or forbearance.  “Procurem ent” means buying, purchasing, renting, leasing, or 
otherwise acquiring any good, service, or construc tion.  The term  also includes all functions 
that pertain to the obtaining of any good, servi ce, or construction, including description of 
requirements, selection and solicitation of sour ces, preparation and award of contracts, and 
all phases of contract administration.  HRS §§103D-102; 103D-104; HAR §3-120-3.  
 
Cases: 
 

Code inapplicable to concession contract;  A petition for an administrative hearing to contest 
the award of a concessi on cont ract whic h was s olicited/awarded by  an age ncy p ursuant t o t he 
provisions of H RS Ch apter 102  ( Concessions on  Pub lic Pro perty), do es not fall with in th e 
jurisdictional au thority o f DCCA Heari ngs Office rs as set o ut in  HRS Ch apter 103D.  Th e term 
“concession” (as d efined in HRS §102-1), focuses on an agency’s granting of a privilege to  conduct 
certain op erations, wh ile th e ter m, “p rocurement” (as d efined in  HRS §103D-104), fo cuses on  th e 
agency’s acq uiring g oods, se rvices or c onstruction.  Elite Tran sportation Co ., Inc. v. State Dep t. of 
Transportation, PCH 96-2 (May 21, 1997). 

 
Code applicable to contracts involving expenditure of public funds; The Code was originally 

applicable to and continues to be a pplicable to procurement contracts made by governmental bodies 
that in volved th e exp enditure o f pub lic fun ds as consideration irresp ective o f wh ether th ose fund s 
consist of cas h, revenues, realizations, rece ipts, or earnings .  Wa ikiki Win driders/Hawaiian Ocean’s 
Waikiki, PCH 2002-9 (July 26, 2002). 

 
No expenditure of funds; Code inapplicable;  A plain reading of the bid documents leads the 

Hearings Officer to  conclude that the consideration for the contract involved in th is solicitation is th e 
payment to  the City o f a premiu m by the high bidder in  exchange for the ex clusive right to  provide 
towing ser vices.  In deed, t he cont ract does not  co ntemplate t he expe nditure o f p ublic fu nds by  
Respondent as  consi deration for the “buying, purc hasing, renting, l easing, or ...ac quiring [of]  any 
good, serv ice, or con struction.”  Accordingly, th e so licitation is no t sub ject to  HRS Chapter 103D.  
Stoneridge Recoveries, LLC v. City and County of Honolulu; PCH-2003-5 (June 26, 2003). 

 
 B.  Exemptions; The Code shall not apply to contracts by governmental bodies of the 
types set forth in HRS §103D-102(b) and HAR §3-120-4.  
 
Cases: 
 

Review of exemption determination precluded; HRS §103D-102(b) precludes administrative 
review of c hief pr ocurement offi cer’s det ermination t hat cont ract was exempt from r equirements of 
Code.  There fore, Heari ngs Officer co rrectly concl uded t hat he di d not have j urisdiction t o re view 
chief procurement officer’s determination that interim contract was exempt from requirements of t he 
Code.  Carl. Corp. v. State, 93 Haw. 155 (2000).   
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III.  COMPETITIVE SEALED BIDDING 
 
 A.  Generally:  Award is based upon the criteria se t forth in the invitation for bids.  
The invitation for bids must include a purchas e description and all contractual term s and 
conditions applicable to the procurement.  HRS §103D-302. 
 
Cases: 
 

Ambiguity in the solicitation construed against drafter;  An am biguity in the language of a  
solicitation is properly interpreted against the party drafting that document.  Environmental Recycling 
v. County of Hawaii, PCH 98-1 (July 2, 1998). 

 
Bidder’s reliance on document outside of the invitation is erroneous; An y pu rported 

reliance o n a n out dated HDOT handout, which di d not wai ve t he p re-certification r equirement t hat 
qualifying DBE subcontractors must have been certified as such prior to the bid opening date, which 
had been subsequently revised, and which was not even part of the invitation for bids, was misplaced 
and erroneous.  Fletcher Pacific Construction Company, Ltd. v. State Dept. o f Transportation, PCH 
98-2 (May 19, 1998).   

 
 B.  Construction contracts; requirement to list subcontractors; If the invita tion for 
bids is f or c onstruction, the  inv itation shall sp ecify that all bids include the nam e of each 
person/firm to be engaged by the bidder as a joint contractor or subcontractor in the 
performance of the contract and th e nature and scope of the work to be perform ed by each.   
Construction bids that do not comply with this requirem ent m ay be accepted if the chief 
procurement officer concludes that: 
 

(1)  acceptance is in the best interest of the State; and  
 

(2)  the value of the work to be perfor med by the joint contractor or 
subcontractor is equal to or less than one per cent of the total bid amount. 

 
HRS §103D-302(b); HAR §3-122-21(a)(8). 
 
Cases: 
 

Purpose of listing requirement; anti-bid shopping; One of the primary purposes of the listing 
requirement is to prevent bid shopping and bid peddling.  The listing requirement was based in part on 
the recognition that a low bidde r who is allowe d to replace a subc ontractor after bid ope ning would 
generally have greater leverage in i ts bargaining with other potential subcontractors.  By forcing the 
contractor to  commit, when i t submits its b id, to  utilize a sp ecified subcontractor, the Code seeks to 
guard against bid shopping and bid peddling.  Hawaiian Dredging Construction Company v. C ity & 
County of Honolulu, PCH 99-6 (August 9, 1999); Okada Trucking Co., Ltd. v. Board of Water Supply, 
et.  al , 97 Hawaii 544 (  App.  2001); CC Engineering & Construction, Inc. v.  Dept. of  Budget and 
Fiscal Services, City and County of Honolulu, PCH-2005-6 (November 1, 2005); Parsons RCI, Inc. v. 
DOT, et al., PCH-2007-3 (July 13, 2007).     
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Purpose of the listing requirement; legislative intent; HRS §103D-302(b) was subsequently 
amended b y Act 186 , 1994 H aw. Sess. L. A ct 186, §9 at 422 , t o, among o ther t hings, lim it the 
discretion of the chief procurement officer to waive a bidder’s failure to comply with the subcontractor 
listing requirement.  Th us, the in tent of the leg islature was to add a o ne percent or l ess threshold to 
qualify for a waiver of a violation of the subcontractor’s listing requirement.  Okada Trucking Co., v. 
Board of Water Supply, et. al, 97 Hawaii 544 (App.  2001). 
 
 
 Strict compliance required to effectuate intent; Strict compliance with subcontractor listing 
requirement required in order to effectuate legislative  intent “to establish a process that would reduce 
the opportunity to bid shop or bid peddle” and “avoid the delays and expenses of an investigation into 
the existence of those practices in a given case .”  Frank Coluccio Construction Company v. City & 
County of Honolulu, et  al., PCH-2002-7 (August 2, 2002); CC Engineering & Construction, Inc. v . 
Dept. of Budget and Fiscal Services, City and County of Honolulu, PCH-2005-6 (November 1, 2005); 
Parsons RCI, Inc. v. DOT, et al., PCH-2007-3 (July 13, 2007); CR Dispatch Service, Inc. dba Security 
Armored Car & Courier Service v. DOE, et al., PCH-2007-7 (December 12, 2007). 

 
Listing requirement; scope; Construed literally, HRS §103D-302(b) does not mandate that a 

public w orks construction c ontractor use specialty subc ontractors i n performing p ortions of t he 
construction work.  T he only requirement is that a c ontractor list those subcontractors who are “to be 
engaged by the bidder as a j oint contractor or su bcontractor i n t he pe rformance of t he cont ract and 
nature and scope of the work to be performed by each.” Therefore, if a contractor does not plan to use 
a subcontractor in the performance of the contract, and the contractor is not required by statute, rule, or 
the IFB to use a joint contractor or subcontractor to perform portions of the contract, the contract is not 
required to  list an y joint subcontractor.  Okada Trucking Co., v. Bo ard of  Water Supply, et .  al ., 97 
Hawaii 544 (App. 2001); CC Engineering & Construction, Inc. v. Dept. of Budget and Fiscal Services, 
City a nd C ounty o f Honolulu, PCH-2 005-6 (No vember 1, 20 05); Pa rsons RC I, Inc. v. DO T, et al., 
PCH-2007-3 (July 13, 2007). 

 
Substitution of listed subcontractor prohibited; HRS §10 3D-302(b) pr ecludes th e 

substitution of a listed  subcontractor after bid opening, at least in  cases wh ere the an ti-bid shopping 
purpose of the listin g requ irement may b e u ndermined.  An y o ther co nclusion would  n ullify th e 
underlying i ntent of t he l isting re quirement.  Hawaiian Dred ging C onstruction C ompany v. C ity & 
County of Honolulu, PCH 99-6 (August 9, 1999). 

 
Substitution of listed subcontractor may be justifiable; Where su bstitution of a listed  

subcontractor after bid opening is required for reasons beyond the bidder’s control, replacement of the 
subcontractor may b e j ustifiable.  Hawaiian Dredging Construction C ompany v. C ity & C ounty of  
Honolulu, PCH 99-6 (August 9, 1999). 
 

Failure to list subcontractor renders bid nonresponsive; exception; The fai lure of a bidder 
to list its subcontractors results in the submission of a nonresponsive bid.  Nevertheless, the provisions 
of HRS §103D-302(b) an d H AR §3-122-21(a)(8) allow  such  a potentially f atal omission to  be 
overcome provided that (1) acceptance of the bid is in the best interest of the State, and (2) the value of 
the unlisted work is equal to or less than one percent of the total bid amount.  Okada Trucking Co., Ltd. 
v. Board of Water Supply, PCH 99-11 (November 10, 1999); Fletcher Pacific Construction Co., Ltd. v. 
State Dept. of Transportation, PCH 98-2 (May 19, 1998).  Hawaiian Dredging Construction Company 
v. City & County of Honolulu, PCH 99-6 (August 9, 1999). 
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Listing of subcontractor required; Once a bidder names a subcontractor, that s ubcontractor 
cannot be substituted, unless substitution is permitted pursuant to HRS §103D-302(g).  Conversely, if a 
bidder does not name a subcont ractor for specialty work and the bidder subsequently wishes to use a 
subcontractor to perform such work, the bidder will similarly not be allowed to do so unless authorized 
to do so  pursuant to  HRS §103D-302(g). Okada Trucking Co. v. Bo ard of  Water Supply, et .  al , 97  
Hawaii 5 44 ( App.  2001); C C Engi neering & C onstruction, Inc. v.  Dept. of  B udget an d Fi scal 
Services, City and County of Honolulu, PCH-2005-6 (November 1, 2005); Parsons RCI, Inc. v. DOT, 
et al., PCH-2007-3 (July 13, 2007); Nan, Inc. v. DOT, PCH-2009-9 (October 3, 2009). 

 
Listing of subcontractor required; The provisions of HRS §103D-302(b) and HAR §3-122-

21(a)(8) a re c lear and unequivocal.  The y state th at the bidder shal l provide t he name of eac h 
subcontractor to be engaged to perform on the contract with the bidder.  Consequently, the bidder had 
no option to elect to provide or not to provide the name of its subcontractor even where the value of the 
work to be performed by  the subcontractor was one percent or l ess than the total bid amount.  Th e 
consequences of a bidde r’s failure to provide the nam e of each subc ontractor as re quired by the IFB , 
statutes and rules would result in a non-responsive bid that must be rejected.  Okada Trucking Co., Ltd. 
v. Board of Water Supply, et. al, PCH 99-11 (November 10, 1999)(reversed on other grounds). 
 

Absence of binding agreement with subcontractor contrary to State’s best interest; The  
bidder’s failure to have a s ubcontractor bound and ready to perform on the contract at the time of bid 
submission, let alone at bid opening, resulted in a non-responsive bid which should have been rejected.  
The attempt to  allow the b idder to  rectify its failu re by  obtaining a su bcontractor after bid opening, 
violated t he provisions of t he Code which were designed t o t reat al l bidde rs fai rly and equitably i n 
their deal ings with t he government pr ocurement sy stem and t o i ncrease pu blic co nfidence i n t he 
integrity of the government procurement system.  Thus, the procurement officer’s determination  
waiving the non-responsive aspects of the bidder’s bid a s being in t he best i nterest of t he st ate and 
awarding the project to th e bidder was contrary to the provisions of the Code and the rules.  Okada 
Trucking Co., Ltd. v. Board of Water Supply, et. al, PCH 99-11 (November 10, 1999)(reversed at 101 
Hawaii 68 (Hawaii App. 2002).   
 

Low bid only one factor in best interest determination; In determining whether acceptance of 
Intervenor’s bid is in the best interest of the City, the fact that Intervenor is the lowest bidder cannot be 
ignored.  However, it sh ould no t be th e only facto r in  determining whether it is i n t he City’s b est 
interest to accept Intervenor’s bid, as even the lowest bid should not be accepted if it would be contrary 
to t he e xpressed purposes a nd p rinciples of t he C ode.  KD C onstruction, I nc. v. C ity & C ounty of 
Honolulu, et al., PCH-2001-9 (Decembe r 26, 2001) .  But see, Okada Trucking Co. Lt d. v. B oard of 
Water Supply, 101 Hawaii 68 (Hawaii App. 2002). 
 

Post-award negotiations prohibited; If Intervenor is allowed to negotiate with subcontractors 
after bid award, it would not be in the City’s best interest to accept Intervenor’s bid.  The subcontractor 
listing requirement is designed to guard against bid shopping by a contractor.    KD Construction, Inc. 
v. City & County of Honolulu, et al., PCH-2001-9 (December 26, 2001). 

 
Listing of subcontractors; requirement to list second-tier subcontractors; There is  no 

requirement th at b idders list su bcontractors b elow th e first tier.  Rath er, th e listin g requirement is  
aimed entirely at preventing the general contractor from bid shopping.  Frank Coluccio Construction 
Company v. City & County of Honolulu, et al., PCH 2002-7 (August 2, 2002); Ted’s Wiring Service, 
Ltd. v. DOT, PCH-2007-5 (December 12, 2007); Nan, Inc. v. DOT, PCH-2009-9 (October 3, 2009). 
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Listing of subcontractors; nature and scope of work; While bidders are n ot required to list  
second-tier subcontractors, HRS §103D-302(b) does require that bidders disclose the nature and scope 
of t he work to b e performed b y its listed  su bcontractors.  Th is disclosure is necessary to  prevent a 
bidder from l isting more than one subcontractor for the s ame work, t hen following the award of the 
contract, bid shop among those listed.  Thi s problem is avoided by requiring the bidder to disclose in 
its bid the work to be performed by each subcontractor and use the listed subcontractor to perform only 
the work previously disclosed in the bid.  Frank Coluccio Construction Company v. City & County of 
Honolulu, et al., PCH  2002-7 (Aug ust 2 , 2002); Ted ’s Wiring Service, Ltd . v. DOT, PCH-2 007-5 
(December 12, 2007; Kiewit Pacific Co  v. Dept. of Land and Natural Resources et al., PCH-2008-20 
(February 20, 2009). 

 
Failure to disclose nature and scope; nonresponsive bid; The fail ure to  ad equately an d 

unambiguously disclose the nature and scope of the work to be performed by each subcontractor may 
render the bid nonresponsive regardless of whether there is evidence of bid shopping.  These principles 
also dictate that a subcontractor can only subcontract work that is included within the nature and scope 
of its wo rk as d isclosed in  th e b id.  Fra nk C oluccio C onstruction C ompany v. C ity & C ounty of  
Honolulu, et al., PCH 2002-7 (August 2, 2002). 

 
Nature and scope of subcontractor’s work; ambiguity construed against bidder; A problem 

may arise whe re it is unclear whet her certain items of work are i ncluded in the nature and scope of a 
subcontractor’s work as described in the bid.  In that event, the Hearings Officer must look to the plain 
language of t he di sclosure and c onstrue any  am biguity agai nst t he bi dder.  Fr ank C oluccio 
Construction Company v. City & County of Honolulu, et al., PCH 2002-7 (August 2, 2002). 

 
 Failure to list subcontractor; waiver;  HRS §10 3D-302(b) does not preclu de waiver o f a 
bidder’s failure to list a subcontractor who had not been “lined up and contractually bound” to perform 
the contract on bid opening date.   Okada Trucking Co., Ltd. v. B oard of Water Supply, et . al ., 101 
Hawaii 68 (Hawaii App. 2002). 
 
 Failure to describe nature and scope of subcontractor’s work;  A violation of HRS §103D-
302(b) occurs where a bidder fails to  properly and  ad equately d escribe th e nature and sco pe of th e 
subcontractor’s work which, in turn, creates and opportunity to bid shop ; Stoneridge Recoveries, LLC 
v. City and County of Honolulu; PCH-2003-5 (June 26, 2003). 
 
 Disclosure of nature and scope of work of subcontractors; HRS §103D-302(b) requires that 
bidders, among other things, disclose the nature and scope of t he work to be per formed by i ts l isted 
subcontractors.  Con sequently, a violation of  HRS §103D-302(b) occurs wh ere a bidder fails to 
properly an d adequately des cribe t he nature an d sc ope of i ts su bcontractors’ w ork which, i n t urn, 
creates an opportunity to bid shop.  Oceanic Companies, Inc. v. DOT; PCH-2003-15 (July 3, 2004). 
 
 Failure to list subcontractor; waiver; The ag ency m aintains th e d iscretion to  waive a 
subcontractor listing violation even where the bidder intentionally fails to list a required subcontractor 
in its bid, opting instead to solicit bids from subcontractors after bid-opening.  So long as the value of 
the work to be performed by the subcontractor is equal to or less than one percent of the total amount 
bid and the acceptance of the bid would be in the best interest of the State, the agency is authorized to 
waive violations of the subcontractor listing requirement. Okada Trucking Co., Ltd. v. Board of Water 
Supply, City and County of Honolulu, 101 Hawaii 68 (Hawaii App. 2002); Parsons RCI, Inc. v. DOT, 
et al., PCH-2007-3 (July 13, 2007); Maui Master Builders v. DOT; PCH-2007-8 (February 25, 2008).  
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 Failure to list subcontractor; waiver; best interest determination; In det ermining whether 
acceptance of the bid is in the State’s best interest, the agency need not weigh the economic advantage 
to the State in accepting the low bid against the “evils of bid shopping.” Okada Trucking Co., Ltd. v. 
Board of Water Supply, 101 Hawaii 68 ( Hawaii App. 2002); Parsons RCI, Inc. v. DOT, et al., PCH-
2007-3 (July 13, 2007). 
 
 Failure to list subcontractor; waiver; requirements; The only conditions for a waiver are (1) 
that acceptance of the bid would be in the best interest of the State; and (2) the value of the work to be 
performed by the joint contractor or subcontractor is equal to or less than one percent of the total bid 
amount.  The imposition of any additional requirements would be inappropriate.  Okada Trucking Co., 
Ltd. v . B oard of Wat er Supply, C ity an d C ounty of H onolulu, 101 Hawaii 6 8 ( Hawaii Ap p. 2002); 
Parsons RCI, Inc. v. DOT, et al., PCH-2007-3 (July 13, 2007).  

 
 Failure to disclose nature and scope of work of subcontractors; opportunity to bid shop 
remote; Even though Gonzalez Construction’s bid listed two subcontractors to perform “site work” on 
the Project, there is no dispute that only one was properly licensed to perform that work.  As such, the 
opportunity to bid shop between the two subcontractors by the bidder would appear to be t enuous at 
best.  Oceanic Companies, Inc. v. DOT; PCH-2003-15 (July 3, 2004). 
 
 Failure to properly and adequately disclose nature and scope of work of subcontractors; 
Bidder m ust ad equately and  unambiguously d isclose nature and  scop e of sub contractor’s work.  
Failure to do so may allow bidders to circumvent the subcontractor listing requirement.  And where it 
is unclear whether certain  items of work  are in cluded in the nature and scope of t he subcontractor’s 
work as described in the bid, the Hearings Officer must look to the plain language of the disclosure and 
construe a ny am biguity against the bidde r.  Robison C onstruction, Inc. v. Bo ard of Wat er S upply; 
PCH-2003-11 (August 14, 2003). 
 
 Failure to properly and adequately disclose nature and scope of work of subcontractors; 
The bidder’s description of the subcontractor’s nature and scope of work (“tank”) was ambiguous at 
best and the roofing/waterproofing work was not  within the nature and scope of the subcontractor’s 
work as described by the bidder in its bid.  Robison Construction, Inc. v. Board of Water Supply; PCH-
2003-11 (August 14, 2003). 
 

Calculation of value of work; shipping costs; Where contractor was to pay the shipping costs 
directly to the shipping company of its choice, those costs are not properly includable in the calculation 
of the one percent.  Oceanic Com panies, Inc. v. Dept. of Budg et & Fisca l S ervices; PCH-2004-16 
(December 23, 2004).   
 
 Subcontractor listing requirement; calculation of value of work; labor only; The Hearings 
Officer found that the low bidder did not act unlawfully in having the subcontractors who were to do 
the plumbing and reinforcing steel work submit proposals for labor only.  Okada Trucking Co., Ltd. v. 
Board of Water Supply, et  al ., PCH-99-11 (1999)(reversed on other grounds).  See gener ally, Ted’s 
Wiring Service, Ltd. v. DOT, PCH-2007-5 (December 12, 2007); Maui Master Builders v. DOT; PCH-
2007-8 (February 25, 2008). 
 

Subcontractor listing requirement; listing two subcontractors for same work; Intervenor’s 
listing of t wo subcontractors to perform “masonry” work, wi thout more, i s ambiguous and, as suc h, 
gives rise t o a n o pportunity t o bi d s hop.  Int ervenor’s bi d i s t herefore nonresponsive.  Any  ot her 
conclusion w ould re nder t he subc ontractor l isting requi rement meaningless.  Kiewitt Pa cific Co . v.  
Dept. of Land and Natural Resources, et al., PCH-2008-20 (February 20, 2009); Ludwig Contr., Inc. 
v. County of Hawaii, PCX-2009-6 (December 21, 2009). 
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Subcontractor listing requirement; substitution precluded; Petitioner listed  Ho rsley 
Company as t he only s ubcontractor i t i ntended t o e ngage t o perform the baggage handling work.  
Having done so , Petitio ner was preclud ed from su bstituting Horsley Co mpany with  an other 
subcontractor for the specified work.  Nan, Inc. v. DOT, PCH-2009-9 (October 3, 2009). 

 
 Subcontractor listing requirement; application of waiver to multiple undisclosed 
subcontractors; HRS §103D-302(b) allows an un determined number of un disclosed joint contractors 
or subcontractors, as long as the work to be performed by each individual undisclosed joint contractor 
or subcontractor, is separately valued at one percent or less, of the total bid amount.  LTM Corp. dba 
Civil Mechanical Contractor v. City & County of Honolulu, PCH-2009-17 (Order Denying Motion for 
Summary Determination; 8/10/09). 

 
 C.  Public Notice of Invitation; Adequate pub lic notice of  the invita tion for 

bids shall be given a reasonable tim e before the date set forth in the invitation for the 
opening of bids.  HRS §103D-302(c). 
 

Cases: 
 

 Posting of notice on website required; According t o H AR §3- 122-16.03(d) t he posting o f 
statewide or countywide notices on t he agency’s website is the only required method of publication.  
All other m ethods referenced in HAR §3-122-16.03  are optional and in addition to publicizing the 
notice via the agency’s internet website.  Global Medical & Dental v. State Procurement Office, PCH-
2006-4 (August 14, 2006).   
 

 D.  Notice of Intention; Prospective bidders/offerors sh all be capable of perfor ming 
the work for which offers are being called.  Each prospective bidder or offeror shall file a 
written or facsimile notice of intention to submit an offer pursuant to the following:   
 

(1)  The  no tice shall b e rec eived not less th an ten day s prior  to the  date 
designated for opening. 

 
(2)  A notice shall be filed for the construction of any public building or 

public work  when the of fer subm itted f or th e projec t by a contra ctor is or will be  
$25,000.00 or more. 

 
(3)   A notice need not be filed for the procurem ent of goods and services, 

unless specified in the solicitation. 
 

(4)  The req uirement for a no tice may be wa ived if there is only on e offeror 
and the procurem ent officer concludes that acc eptance of the bid will be in the bes t 
interest of the public. 

 
HAR §3-122-108. 
 
Cases: 
 

Failure to file notice of intent;  HAR §3-122-108(a)(4) provides the procurement officer with 
the authority to waive t he notice requirem ent if th e procurement officer concludes that acceptance of 
the bid will be in the best interest of the public.  A plain and logical reading of HAR §3-122-108 leads 
to the conclusion that HAR §3-122-108(a)(4) was designed to ensure that the public interest would not 
be frustrated by a noncompliance with the requirement of HAR §3-122-108(a).  Standard Electric, Inc. 
v. City & County of Honolulu, et. al, PCH 97-7 (January 2, 1998).  
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Failure to file notice as basis for rejecting bid; A procuring a gency’s exi sting p olicy of  
automatically rejecting bids in all cases where a n otice of in tention to submit a b id was n ot filed in a 
timely manner flies in th e face of   HAR §3-122-108(a)(4) and does not provide a leg itimate basis for 
the de nial of a wai ver.  Standard El ectric, Inc . v. C ity &  County of Ho nolulu, et . al,  PC H 97-7 
(January 2, 1998).  

 
Savings of public funds rather than adherence to technical requirement preferable; A 

savings of $21,000 of public funds would do more to foster public confidence in the integrity of t he 
procurement system than would a strict adherence to a largely technical requirement.  The requirement 
of H AR § 3-122-108(a) was  not  meant to cost  p ublic bo dies t housands of d ollars by  requi ring 
acceptance of higher bi ds for mere technical violations.  Standard Electric, Inc., vs . City & County of 
Honolulu, et. al, PCH 97-7 January 2, 1998). 
 

Notice of intention; responsibility determination; N either HAR §  3- 122-108 nor HAR §3-
122-110 requ ires th e procurin g ag ency to co mplete th e resp onsibility d etermination p rior to  bid 
opening.  Browning-Ferris Industries of  Hawaii, Inc. v . State Dept. of Transportation, PCH 2000-4 
(June 8, 2000). 

 
E.  Late Bids; Any notice of withdr awal, notice of m odification of a bid with 

the actual modification, or any bid received af ter the time and date set for receipt an d 
opening is late.  HAR §3-122-29.   

 
(1)  A late bid, late m odification, or late withdrawal shall not be considered 

late if received before contract award and would have been tim ely but for the action 
or inaction of personnel within the procurement activity. 

 
(2)  A late bid or late modif ication will not be c onsidered for award and shall 

be retu rned to the bidd er unopened as s oon as practicab le, accompanied by a lette r 
from the procurement activity stating the reason for its return. 

 
Cases: 
 

Late proposal; exception; The d isposition of late propo sals is governed by the provisions of 
HAR §3-122-50 together with the provisions of HAR §§3-122-49 and 3-122-29 and expressly provide 
that any proposal received a fter th e ti me se t in the RFP is late and will not be c onsidered.  As a n 
exception, a proposal filed after the designated deadline shall not be considered late bu t only if 1) it 
was recei ved before t he c ontract award, a nd 2) it would have been timely except for t he action or 
inaction of th e p rocuring agency.  Hawaii Newspaper Agency, et .al. v. St ate Dept. of  Accounting & 
General Services, et. a l, and Milici Valenti Ng Pack v. S tate Dept of Accounting & General Services, 
et. al PCH 99-2 and PCH 99-3 (consolidated)(April 16, 1999). 

 
Timeliness of bid submission; “mailbox rule”; The “m ailbox r ule” whi ch provides t hat 

acceptance is effective upon a timely and proper mailing is inapplicable where the solicitation required 
that bids be received by 2:00 p.m.  Thus, a bid received 32 minutes after the 2:00 p.m. deadline is late.  
Superior Protection, Inc. v. Department of Transportation, PCH-2004-12 (August 18, 2004). 
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 F.  Mistakes in Bids; Correction or withdrawal of a bi d because of an  obvious 
mistake in the bid is perm issible to the ex tent it is no t con trary to the  best in terest of  the 
government agency or the fair treatment of other bidders.  HAR §3-122-31.   
 

(1)  A bidder m ay remedy a m istake in a bid discovered before the tim e and 
date set for opening by withdrawing or correc ting the bid.  Corrections to bids after  
opening but prior to award m ay be m ade if  the m istake is a ttributable to an  
arithmetical error. 

 
(2)  If the mistake is a minor informality which does not affect price, quantity, 

quality, delivery, or contractual conditions , the procurem ent officer m ay waive the 
informalities or allow the bidder to reques t corre ction by subm itting proof  of  
evidentiary value which demonstrates that a mistake was made.   

 
(3)  Exam ples of m istakes include t ypographical errors, transposition errors, 

failure to sign the bid or provide an origin al signature, but only if  the unsigned bid or 
photocopy is accom panied by other m aterial indicating th e bidder’s intent to b e 
bound.  In addition, if the mistake is obvious that if allowed to be corrected or waived 
is in the best intere st of the governm ental agency or for the fair treatm ent of other 
bidders, and the chief procurem ent officer  concurs with this determ ination, the 
procurement officer shall correct or waive the mistake.  HAR §3-122-31. 

 
(4)  If the mistake is not  allowable under (1) and (2) but is an obvious mistake 

that if allowed to be correct ed is in the best interest of the governm ent or the fair  
treatment of the other bidders, and the ch ief procurem ent officer concurs in this 
determination, the procurement officer shall correct or waive the mistake. 

 
(5)  Correction or withdrawal of bids  afte r aw ard is  not p ermissible except 

when the chief procurem ent officer m akes a written determ ination that it would be 
unreasonable not to allow the mistake to be remedied or withdrawn.   
 

Cases: 
 

Incomplete bid; waiver; The failure of a bidder to complete portions of its bid document may, 
under certain factual circumstances, constitute a “mistake” which should be allowed to be corrected or 
waived in order to make it responsive to the solicitation so long as such action is consistent with both 
HAR § 3-122-31 a nd t he general p urposes of t he C ode.  The Systemc enter, Inc. v. State De pt. of  
Transportation, PCH-98-9 (December 10, 1998). 

 
Correction of obvious mistake must be in government’s best interest; Co rrection of a 

mistake that is neither an arithmetical error nor a minor informality must be in the best interest of the 
DOE.  However, questions of the responsiveness of a bid relate to conformity with the invitation and 
are generally not curable after bid opening. Southern Food Groups, L.P. v. Dept . of Educ., et. al., 89 
Haw. 443 (1999). 
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Correction not in agency’s best interest if unfair to bidders; A correction would not have 
been in the best interest of the DOE, inasmuch as it would have been unfair to the other bidders.  The 
specifications furnished Meadow Gold were clear and specific, and they were ignored.  Meadow Gold  
cannot realistically b e heard to say th at it was relying on the minor irregularities clause of HAR § 3-
122-31.  On the record, there is no abuse of discretion.  Southern Food Groups, L.P. v. Dept. of Educ., 
et. al., 89 Haw. 443 (1999). 

 
Discretion of chief procurement officer final and conclusive; The discretion of the head of 

the DOE in concurring with a determination that a mistake is correctable shall be final and conclusive 
unless they are clearly erroneous, arbitrary, capricious or contrary to law. Southern Food Groups, L.P. 
v. Dept. of Educ., et. al., 89 Haw. 443 (1999). 

 
Correction of error in extension price according to solicitation provision permitted provided 

that application of provision leads to reasonable result.  Where a dis crepancy exist s betwee n the 
stated unit price and the stated extended price in a bid, correction pursuant to a provision in th e IFB 
giving precedence to unit prices over extended prices is permitted provided that  the application of the 
provision leads to  a reason able result that is n ot in  conflict with  the Code or its i mplementing rules, 
including HAR §3-122-31(c)(3).  Jas. W. Glover, Ltd. v. Board of Water Supply (August 7, 2001); Site 
Engineering, Inc. v. DOT; PCH-2003-12 (S eptember 15, 2 003); Ph illip G. K uchler, In c. v. DOT; 
PCH-2003-21 (2004).     

 
Obvious mistake must be evident from face of bid documents; extrinsic evidence prohibited.  

Since the mistake and t he i ntended bid must be e vident on t he face  o f t he bid documents, ext rinsic 
evidence m ay not  be co nsidered.  H owever, t he pr ocurement offi cer may consi der t he ot her bids 
submitted and rely on his or her own experiences and common sense.  By contrast, where the intended 
bid cannot be determined from the bid documents alone, a mistake i s not co rrectable as an obvious 
mistake.  HAR §3-122-31(c)(3). Jas. W. Glover, Ltd. v. Board of Water Supply (August 7, 2001).         

 
In determining whether a mistake is an obvious one, reliance on worksheets improper.  

Respondent’s use of RCI’s worksheets wa s improper.  However, the m ere fact that a bidder provide s 
bid worksheets or other materials in connection with its claim of mistake does not mean that resort to 
these materials was n ecessary to  determine the intended bid. Jas. W. Glover, Ltd. v. Board of Water 
Supply (August 7, 2001).        

 
Correction of obvious mistake requires correction be in best interest of agency or for fair 

treatment of bidders.  HAR §3-122-31(c)(3) also requires that the chief procurement officer concur in 
the determination that the contemplated correction would be in the best interest of the agency or for the 
fair treatment of other bidders.  In that regard, a correction would not be in the agency’s best interest 
where it would be unfair to the other bidders. Jas. W. Glover, Ltd. v. Board of Water Supply (August 7, 
2001); Southern Food Groups, LP v. Dept. of Educ. et. al., 89 Haw. 443 (1999). 

 
Correction of error in unit price pursuant to HAR §3-122-31(c)(3) was proper.  Correction 

of a mistake in the unit price was proper where the stated  unit price was substantially higher than the 
other bid prices for the item; extending the bid on the basis of the unit price resulted in an extended bid 
about six  times greater than the highest b id for the item; the extended total wh en added to  the other 
extended totals in the bid equaled the price RCI bid as its to tal bid price; the intended unit price was 
consistent with the other bidder’s prices and could easily be determined by dividing the extended total 
price for the item by the number of units.  Jas. W. Gl over, Ltd. v. Bo ard of Water Supply (August 7, 
2001).        
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HRS §103D-302(g) prohibits correction of mistake after bid opening that is prejudicial to 
the interest of the public or to fair competition.  The public’s interest includes an interest in ensuring 
the integrity of the procurement process and avoiding bid manipulation.  Permitting the bidder to elect 
between two prices, on ly one of which will resu lt in an award to the bidder, after co mpetitors’ prices 
are revealed allows the bidder an unfair advantage contrary to the Code.  Jas. W. Glover, Ltd. v. Board 
of Water Supply (August 7, 2001).        

 
HAR §3-122-31 was intended to permit relief for certain mistakes; underlying policy.  In 

promulgating the mistake in bid rules in HAR §3-122-31, the Procurement Policy Board presumably 
desired to permit relief for certain mistakes made in the calculation and submission of bids to allow the  
government to take advantage of what it knows or should know is an error by the bidder and to avoid 
depriving the government of an advantageous offer solely because the bidder made a mistake.  Because 
the di scovery of bid mistakes may occur i n t he pe riod aft er bid opening, however, when bid p rices 
have been exposed and market conditions may have changed, the rule also reflects a concern with  
protecting the integrity of t he competitive bidding system by strictly li miting the ab ility to  make bid 
corrections.  If, as a matter of policy, the Board or the Legislature prefers a rule that sets the unit price 
as the intended price in all cases involving a d iscrepancy between unit price and extension price, they 
can so provide.  Th ey have not done so and the Hearings Officer h as no authority, nor inclination to 
establish a policy cont rary t o t hat pre viously est ablished by t he B oard and t he Le gislature. Jas. W . 
Glover, Ltd. v. Board of Water Supply (August 7, 2001). 
 
 Requirement that contracting official concur with determination that mistake was obvious 
and in best interest of agency; The obv ious in tent of this requ irement was to  provide an  additional 
layer of ass urance that the requirements of HAR  §3-122-31(c)(3) had been met before a bidder was 
allowed to correct its bid.  It was not intended to prevent a bidder from protesting an agency’s decision 
not to allow a correction under HAR §3-122-31(c)(3).  Site Engineering, Inc. v . DOT; PCH-2003-12 
(September 15, 2003). 
 
 Mistake in bid; minor informality may be waived; Petitioner’s failu re to specify the dollar 
amounts of the General Excise Tax and the Total Base Bid in its bid were minor informalities, rather 
than m aterial no nconformities, w hich di d not a ffect price or  any  other m aterial t erms o f t he IFB .  
Therefore, Resp ondent sho uld h ave waived th ese in formalities o r al lowed Petitio ner to  request 
correction pursuant to HAR §3-122-31(c)(1)(B).  Ted’s Wiring Service, Ltd. v. Hawaii Public Housing 
Authority, PCH-2009-14 (July 6, 2009).  
 
 Mistake in bid; minor informality may be waived; Petitioner’s failu re to specify the dollar 
amounts of the General Excise Tax and the Total Base Bid in its bid were mistakes that were obvious 
and evident from the face of the IFB; corre ction or waiver of those m istakes would allow Respondent 
to award the c ontract to the lowe st bidder and would therefore be i n Respondent’s best interest; and 
because correc tion or wai ver of th ose mistakes would not affect pri ce or a ny other material term of 
Petitioner’s bid, such measures would not provide Petitioner with an unfair advantage over the other 
bidders.  For t hese reasons, Respondent should have waived these obvious mistakes or allowe d those 
mistakes to be  corrected purs uant to HAR §3-122-31(c)(1)(C).  Ted’s Wiring Service, Ltd. v. Hawaii 
Public Housing Authority, PCH-2009-14 (July 6, 2009). 

 
 Mistake in bid; failure to provide information in bid; immaterial deviation cannot justify 
finding of nonresponsiveness; The evidence clearly establishe d that  Respondent’s concern over t he 
substitution of one subcontractor for another, less qualified subcontractor, was already addressed by P-
4.  In other words, P-5 required information that was already required by P-4 a nd as s uch, served no 
useful purpose.  Therefore, Petitioner’s failure to complete P-5 can only be construed as an immaterial 
deviation of fo rm o ver su bstance and , as such, canno t ju stify a fin ding th at Petitio ner’s bid was  
nonresponsive to the IFB.  Nan, Inc. v. DOT, PCH-2009-9 (October 3, 2009). 
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G.  Bid Opening; Bids shall be opened publicly in  the presence of one or m ore 
witnesses, at the time and place designated in the IFB.  HRS  §103D-302(d).   

 
H.  Evaluation of Bids; Bids shall be evaluated based upon the requirements set forth 

in the IFB.  The invitation shall set forth the ev aluation criteria to be used.  No criteria m ay 
be used in bid evaluation that are not set forth in the IFB.  HRS §103D-302(f); HAR §3-122-
33. 
 
Cases: 
 

Ambiguous bid; nonresponsive; Meadow Gold’s double bid was ambiguous.  The DOE is not 
required to engage in telepathy to discern what Meadow Gold intended by submitting two apparently 
different bids.  Meadow Gold’s multiple or double bid was non responsive to the Bid So licitation and 
was properly rejected.  Southern Food Groups, L.P. v. Dept. of Educ., et.al., 89 Haw. 443 (1999). 

 
 I.  Award of Contract; The contract shall b e awarded with reasonable promptness by 
written notice  to the lowest responsible and  responsive bidder whose bid m eets the 
requirements and criteria set fort h in the invitation for bids.  In the ev ent a ll b ids exceed 
available funds as certified by the appropriate fiscal officer, the head  of the purchasing 
agency responsible for the procurement in qu estion is authorized in s ituations where time or 
economic considerations preclude resolicitation of work of a reduced scope to negotiate an 
adjustment of the bid price, including chan ges in the b id requirem ents, with the low 
responsible and responsive bidder, in order to bring the bid within the am ount of a vailable 
funds.  HRS §103D-302(h). 
 
Cases: 
 

Award requires written notice; H RS §10 3D-302(h) sp ecifically requires that a contra ct be  
awarded by written notice.  Accordingly, a verbal conversation between an agency representative and a 
bidder cannot constitute the award of a co ntract.  Makakilo Retrofit Pilot Project vs. City and C ounty 
of Honolulu, PCH 95-1 (March 17, 1995). 

 
Award of contract on same day as judgment permissible; No thing in  HRS C hapter 103D 

precludes a n agency from  executing a cont ract on th e sa me d ay that th e H earings Officer e nters 
judgment.  Southern Food Groups, L.P. v. Dept. of Educ., et.al., 89 Haw. 443 (1999). 

 
Notice of intention and responsibility determination; Neither HAR §3-122-108 nor HAR §3-

122-110 requ ires th e procurin g ag ency to co mplete th e resp onsibility d etermination p rior to  bid 
opening.  Browning-Ferris Industries of  Hawaii, Inc. v . State Dept. of Transportation, PCH 2000-4 
(June 8, 2000). 

 
Tax clearance certificate matter of responsibility; The tax clearance cert ificate requirement 

relates to and remains a matter of responsibility rather than responsiveness.  Petitioner was entitled to 
present the tax clearance state ment after bid opening and up to the time of award, notwithstanding the 
requirement in the Notice to Bidders, and Respondent’s rejection of Petitioner’s bid on that basis was 
improper.  Standard Electric, Inc., vs. City & County of Honolulu, et.al., PCH 97-7 (January 2, 1998); 
Paradigm C onstr. v. Dept of  H awaiian Home L ands, State of  H awaii, PCH-2009-16 (October 7 , 
2009). 
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Responsible bidder; determination at award; A res ponsible bidder is a pers on who has the 
capability in  all resp ects to perform fu lly th e co ntract req uirements, and  th e integrity and  reliab ility 
which will assure good faith performance.  Capability refers to capability at the time of award of  
contract.  Accordingly, these definitions are con sistent with the conclusion that responsibility may be 
determined at any time up to the awarding of the contract.  Browning-Ferris Industries of Hawaii, Inc. 
v. Dept . of Tr ansportation, PCH 2 000-4 ( June 8, 2 000); Ok ada Tr ucking C o., v. B oard of Wat er 
Supply, et. al, 97 Hawaii 544 (App. 2001). 

 
Licensing requirement; exemption; T he cont ractor’s licensing exem ption set out in HRS 

§444-2(10) applies in situations involving work to be performed pursuant to an invitation for bids only 
when the scope of  the rel evant p ublic w orks p roject r equires, i nter alia, add itional q ualifications 
beyond those established by the licensing law.  In making a factual determination of whether such an 
exemption applies, th e Heari ngs Officer loo ks first to the con tent of t he Inv itation for Bi ds itself. 
Makakilo Retrofit Pilot Project v. City &  County of Honolulu, PCH 95-1 (March 17, 1995). 

 
Responsibility; performance capability; determined at award; Responsibility invol ves an 

inquiry into the bidder’s ability and will to  perform the subject contract as p romised.  Resp onsibility 
concerns how a bidder will accomplish conformance with the m aterial provisions of the cont ract.  It  
addresses the performance capability of the bidder, and normally involves an inquiry into the potential 
contractor’s financial resources, experience, management past performance, place of performance, and 
integrity.  A bid der’s responsibility is n ot determined at bid opening but rather is determined at any  
time u p to  the award  b ased up on informatio n av ailable u p to  th at ti me.  Hawaiian Dre dging 
Construction Co. v.  C ity & C ounty of H onolulu, PC H 99 -6 ( August 9, 1999).; B rowning-Ferris 
Industries of Hawaii, Inc. v. State Dept. of Transportation, PCH 2000-4 (June 8, 2000). 

 
Responsibility; nonresponsive bid; A b idder’s non -responsibility can  render an  otherwise 

responsive bid to be non-responsive if it has the effect of  causing the bid to vary materially from the 
requirements co ntained in  the ag ency’s Invitatio n fo r Bids.  Gen erally, a req uirement is material if  
granting a com pliance v ariance would g ive th at bidder a sub stantial adv antage over i ts co mpetitors.  
The co nduct o f a bi dder i n l isting a subc ontractor withou t th e requ isite ex perience may resu lt in  a 
substantial pricing advantage over other bidders and constitute a material deviation from th e terms of 
the invitation which renders the bid non-responsive.  Hawaiian Dredging Construction Co. v. City & 
County of Honolulu, PCH 99-6 (August 9, 1999). 

 
Responsibility; ability to perform; A bidder’s ability to  perform may warrant close scrutiny 

under circ umstances where even though a t the tim e of bi d opening, t he general c ontractor (or i ts 
designated subcontractors) had the required license(s) to perform, neither the general contractor nor the 
subcontractors h ad th e actual w orkforce needed t o acc omplish the project.  Ne vertheless, s uch 
circumstances do not reflect noncompliance with the requirements for submitting a bid.  The si ze and 
makeup of a construction firm can fluctuate considerably depending upon the volume of their work at 
any given time, and as long as they are properly licensed they may expand their infrastructure to meet 
the needs of a given project.  Fletcher Pacific Construction Co., Ltd. v. State Dept. of Transportation, 
PCH 98-2 (May 19, 1998). 

 
Responsible bidder; test; The true test of responsibility is whether a bidder will be able to 

perform the contract, not whether it will be able to start construction the day the bid is awarded.  
Okada Trucking Co., v. Board of Water Supply, et. al, 101 Hawaii 68 (Hawaii App. 2002) citing 
Federal Elec. Corp. v. Fasi, 56 Hawaii 57 (1974).. 
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Bidder responsibility; determination at award; In the absence of special circumstances (such 
as the implementation of important social or economic policy), the regularly followed principle is that 
the characteristics of a bidder (such as its past payment of taxes – as demonstrated by the filing of a tax 
clearance certificate) is a matter of bidder responsibility rather than a matter of bid responsiveness.   
Accordingly, such a requirement may generally be met at any time before a contract is entered into, 
even in the presence of standard language in the Notice to Bidders that such a requirement be meet at 
the time of bid opening.  Standard Electric, Inc. v. City & County of Honolulu, et. al, PCH 97-7 
(January 2, 1998). 

 
Bidder responsibility; ability to obtain resources; A bidder’s respo nsibility may be 

established by a sufficient showing that it possesses the ability to obtain the resources necessary to  
perform its co ntractual obligations.  The procuring agency will b e given wide discretion and will not 
be interfered with unless the d etermination is unreasonable, arbitrary or capricious .  Browning-Ferris 
Industries of Hawaii, Inc. v. State Dept. of Transportation, PCH 2000-4 (June 8, 2000). 
 

Bidder responsibility; performance capability; determination at award; Responsibility 
addresses issue o f performance cap ability o f bidder, wh ich can  in clude i nquiries into fi nancial 
resources, experience, management, past performance, place of performance, and integrity.  In contrast 
to responsiveness, a b idder may present evidence of  responsibility after bid opening up until time of 
award.  Okada Trucking Co. v. Board of Water Supply, et. al., 97 Hawaii 544 (Hawaii App. 2001) and 
101 Hawaii 68 (Hawaii App. 2002).  . 
 

Responsive bid; material nonconformity; B id res ponsiveness re fers to t he question of 
whether a bidder has  promised i n t he precise m anner requested by t he g overnment wi th respect t o 
price, quality, quantity, and delivery.  A resp onsive bid is o ne that, if accep ted by the government as 
submitted, will o bligate th e con tractor t o p erform th e exact th ing called  fo r in  t he so licitation.  
Therefore, a bi d that contains a m aterial nonconformity must be rejected as nonres ponsive.  Material 
terms an d con ditions of a so licitation i nvolve price, quality, q uantity, an d d elivery.  Hawaiian 
Dredging Construction Co. v. City & County of Honolulu, PCH-99-6 (August 9, 1999); Environmental 
Recycling v. County of Hawaii, PCH 98-1 (July 2, 1998).; Browning-Ferris Industries of Hawaii, Inc. 
v. State Dept. of Transportation, PCH 2000-4 (June 8, 2000). 

 
Responsive bid; material nonconformity; Al though t he 5-y ear coat ing e xperience 

requirement was in tended to test bidder responsibility, it nevertheless had a d irect impact on price.  A 
contractor can ob tain a con siderable sav ing by u tilizing su bcontractors with less experien ce.  As a 
result, a co ntractor may gain a subst antial bid pricing advantage over other bidders whose bids were 
based upon prices from more experienced subcontractors.  Accordingly, the Intervenor’s l isting of a 
subcontractor who lacke d the requ ired experience afforded Interven or a subst antial adva ntage with 
respect t o bid pricin g, co nstituted a m aterial d eviation fro m th e term s of th e IFB  an d as a resu lt, 
rendered its bid nonresponsive.  Hawaiian Dredging Construction Co. vs. City & County of Honolulu, 
PCH-99-6 (August 9, 1999) 

. 
Responsive bidder; definition; A responsive bidder under HRS §103D-104 and HAR §3-120-

2 is d efined as “a p erson who has submitted a b id or offer which conforms in all material respects to 
the i nvitation for bi ds or re quests fo r pr oposals.”  Hawaiian Dredging Co nstruction Co . v. City & 
County of Honolulu, PCH 99-6 (August 9, 1999); Okada Trucking Co. v. Board of Water Supply, et. 
al., 97 Hawaii 544 ( App. 2001). 

 
Material deviation from solicitation; multiple bids; price;  It is elementary that submission of 

two bids in a sealed competitive bidding process that permits submission of only one bid is a material 
deviation f rom t he B id S olicitation speci al con ditions a nd i s nonresponsive.  M oreover, M eadow 
Gold’s deviation directly  involved price, a term  that is typically and traditionally material.  Southern 
Food Groups, L.P. v. Dept. of Educ., et. al, 89 Haw. 443 (1999). 
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Ambiguous bid; nonresponsive; Meadow Gold’s double bid was ambiguous.  The DOE is not 
required to engage in telepathy to discern what Meadow Gold intended by submitting two apparently 
different bids.  Meadow Gold’s multiple or double bid was non responsive to the Bid So licitation and 
was properly rejected.  Southern Food Group, L.P. v. Dept. of Educ., et. al., 89 Haw. 443 (1999). 

 
Responsiveness; determination based solely  upon requirements in solicitation; In  a 

competitive sealed  b idding procurement, bids m ust b e evaluated for responsiveness so lely on  t he 
material req uirements set f orth in  th e so licitation and  m ust meet all o f th ose requ irements 
unconditionally at the time of bid opening.  Environmental Recycling v. County of Hawaii, PCH 98-1 
(July 2, 19 98).  Kiewi tt Pa cific Co . v. Dep t. o f Lan d and Na tural Reso urces, et a l., PCH-200 8-20 
(February 20, 2009); Nan, Inc. v. DOT, PCH-2009-9 (October 3, 2009). 

 
Responsiveness; determination based upon requirements in solicitation; Matters o f 

responsiveness must be di scerned sol ely by  refere nce t o m aterials subm itted wi th t he bi d an d fact s 
available to the government at the time of the bid opening.  Browning-Ferris Industries of Hawaii, Inc. 
v. State Dept. of Transportation, PCH 2000-4 (June 8, 2000).   
 

Responsiveness; failure to list subcontractor; Ex cept in  situ ations wh ich in volve th e p ost 
award refusal o r inability o f a subcontractor to  honor its agreement with  the bidder, the failure of a 
bidder to list th e subcontractor who will actu ally be performing the subcontracted work renders that 
bid non-responsive.  Hawaiian Dredging Construction Co. v. C ity & County of Honolulu, PCH 99-6 
(August 9, 1999). 

 
Responsiveness; failure to list subcontractor; The failure of a bidder to list its subcontractors 

results in the submission of a non-responsive bid.  Nevertheless, the provisions of HRS §103D-302(b) 
and HA R §3-122-21(a)(8) allo w su ch a potentially fatal omission t o be o vercome pr ovided t hat (1) 
acceptance of the bid is in the  best interest of the State, and (2) the value of the unlisted work is equal 
to o r l ess t han one  pe rcent of t he t otal bid am ount.  Okada Trucking C o., Ltd., v. Board of  W ater 
Supply et.a l., PCH 9 9-11 (No vember 10, 19 99)(reversed on  o ther g rounds); Fletch er Pa cific 
Construction Co., Ltd. v. State Dept. of Transportation, PCH 98-2 (May 19, 1998). 

 
Failure to list subcontractor; no binding agreement; The  failure of a bidder (gene ral 

contractor) to have a subcontractor actually bound to perform any portion of the required work – which 
could not lawfully be performed by the bidder itself – results in a nonresponsive bid.  Nevertheless, the 
provisions of HRS §103D-302(b) and HAR §3-122-21(a)(8) allow such a potentially fatal omission to 
be overcome provided that (1) acceptance of the bid is in the best interest of the State, and (2) the value 
of the unlisted work is equal to or less than one percent of the total bid amount.  Okada Trucking Co., 
Ltd., vs. Board of Water Supply et. al, PCH 99-11 (November 10, 1999)(reversed on other grounds). 
 

Bidder’s reliance on document not a part of invitation is erroneous; Any purported reliance 
on an outdated HDOT handout, which did not waive the pre-certification requirement that qualifying 
DBE subcontractors must have been certified as  such prior to the bid opening date, which had been 
subsequently revised, and which was not even part of t he invitation for bids, was misplaced and 
erroneous.  Fletcher Pacific Construction Company, Ltd. v. S tate Dept. of Transportation, PCH 98-2 
(May 19, 1998).  

 
Failure to comply with DBE pre-certification requirement for subcontractors renders bid 

nonresponsive;  good faith exception;   Because the listed subc ontractor was not certified as a DBE  
subcontractor prior t o bi d ope ning as r equired by t he t erms of the i nvitation for bi ds, t he 
subcontractor’s bid price could not be used in calculating whether the general contractor met the 17.1% 
requirement, an d without it, the g eneral c ontractor di d n ot m eet t hat goal .  Acc ordingly, u nless t he 
general contractor could show that it made good faith efforts to meet the DBE goal (as permitted by the 
terms of t he s olicitation), i ts bi d would h ave t o be rejected as non-responsive.  Fletcher Pa cific 
Construction Company, Ltd. v. State Dept. of Transportation, PCH 98-2 (May 19, 1998). 
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Failure to comply with requirement for pre-certification of DBE subcontractors and lack of 
good faith determination renders bid nonresponsive;  The failure of the general contractor to actually 
meet the 17.1% DBE goal, combined with the failure of the State to  articulate a determination that the 
general contractor had met the DBE good faith efforts goal, meant that the general contractor’s bid was 
nonresponsive.  Th e responsibility fo r m aking an  i nitial d etermination on  th is issu e rests with t he 
contracting agency rather than with the reviewing authority.  Fletcher Pacific Construction Company, 
Ltd. v. State Dept. of Transportation, PCH 98-2 (May 19, 1998). 

 
Responsiveness; standard;  The standard to be applied in determining the “responsiveness” 

of a bi d i s whether a bi dder has p romised in t he preci se manner requested by  t he government wi th 
respect to price, qu antity, quality, and delivery.  If th is standard is satisfied, the bidder is effectiv ely 
obligated to perform the exact thing called for in the solicitation.  Starcom Builders, Inc. v. Board of 
Water Supply; PCH-2003-18 (October 18, 2003); Greenleaf Distribution Services, Inc., et al. v. City & 
County of Honolulu, PCH-2004-7 (September 2, 2004). 

 
Authorization to negotiate with lowest bidder; That section authorizes contracting officials to 

negotiate an adjustment of the bid price where (1) “all bids excee d available funds” and (2) “time or 
economic considerations preclude resolicitation of work of a reduced scope.” Phillip G. Kuchler, Inc. 
v. DOT; PCH-2003-21 (2004).     

 
Responsiveness determination; consideration of subsequent “clarification” from bidder 

improper; Respondent’s consideration of Intervenor’s subsequent “clarification” letter was improper.  
Kiewitt Pacific Co. v. Dept. of Land and Natural Resources, et al., PCH-2008-20 (February 20, 2009). 

 
 J.  Funding of Contract; Contracts awarded pursuant  to sections 103D-302, 103D-
303 or 103D-306 shall not be bind ing unless comptroller endorses a certificate that there are 
sufficient funds to cover the amount required by the contract.  HRS §103D-309(a). 
 
 K.  Partially-Funded Contracts; Certification of partial funding of a contract is 
permitted when an immediate solicitation will r esult in significantly more favorable contract 
terms and conditions to the State than a solicitation made at a later date.  HAR §3-122-102(c).  

 
Cases: 

 
Funding of contract; basis;  The requirement in HRS §103D-309 that a procuring agency 

certify that sufficient funds are available to cover the contract prior to the awarding of the contract was 
presumably based upon the underlying objective of the Code.  Frank Coluccio Construction Company 
v. City & County of Honolulu, et al., PCH 2002-7 (August 2, 2002). 

 
Requirement of adequate funding; promotes fiscal integrity and competition; Requiring that 

adequate funding be available to cover the entire contract before an ag ency if permitted to enter into 
the con tract pro motes fiscal in tegrity an d fo sters op en, b road-based competition.  Frank Colucci o 
Construction Company v. City & County of Honolulu, et al., PCH 2002-7 (August 2, 2002). 

 
Partially-funded contracts; rationale; In promulgating the narrow exception in HAR §3-122-

102(c), t he Board  desired to av oid depriving t he agency o f t he ab ility to  award  a partially-funded 
contract where such a contract will result in significantly more favorable contract terms and conditions 
than subsequent solicitations.  Fra nk Coluccio Construction Company v. City & County of Honolulu, 
et al., PCH 2002-7 (August 2, 2002). 
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Partially-funded contracts; evidence; burden of proof; In order to award a partially-funded 
contract, the agency must show that the contract will b e significantly more favorable than contracts 
obtained from subsequent solicitations.  Thus, where the protestor presents evidence that the procuring 
agency intends to award a partially- funded contract, it is in cumbent upon the agency to establish its 
authority to award such a contract under HAR §3-122-102(c).  Frank Coluccio Construction Company 
v. City & County of Honolulu, et al., PCH 2002-7 (August 2, 2002). 

 
Partially-funded contract; significantly more favorable; Mere sp eculation over th e 

advantages of a partially-funded contract and disadvantages of subsequent solicitations is not enough.  
Frank Coluccio Construction Company v. City & County of Honolulu, et al., PCH 2002-7 (August 2, 
2002).     
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IV.  COMPETITIVE SEALED PROPOSALS 
 

A.  Generally; when used:  When head of a purchasing agen cy determines in writing 
that use of  competitive sealed b idding is eith er not prac ticable or not a dvantageous to the  
State, competitive sealed proposals m ay be u tilized.  Propo sals shall be solicited th rough a 
request for proposals.  HRS §103D-303. 
 
Cases: 
 

Bidding not practicable; written determination required; The pr ovisions of  HRS §1 03D-
303(a) wh ich require th at, prio r to  proceeding with “com petitive seal ed propo sals”, th e ag ency’s 
appropriate official make a written  determination that the use of “co mpetitive sealed  b idding” is not 
practicable or not advantageous, is not met by either 1) implication from the agency’s act of issuing a 
request for proposals, nor 2) extraction from the content of the request for proposals itself.  PRC Public 
Sector, Inc. v. County of Hawa ii, PC H 9 6-3 ( May 3 1, 1996); St oneridge Recoveries, LLC v. DOT, 
PCH-2006-3 (November 15, 2006).. 

 
 B.  Notice of Intention; Prospective bidders/offerors shall be capable of perform ing 
the work for which offers are being called.  Each prospective bidder or offeror shall file a 
written or facsimile notice of intention to submit an offer pursuant to the following:   
 

(1)  The  no tice shall b e rec eived not less th an ten day s prior  to the  date 
designated for opening. 

 
(2)  A notice shall be filed for the construction of any public building or 

public work  when the of fer subm itted f or th e projec t by a contra ctor is or will be  
$25,000.00 or more. 

 
(3)   A notice need not be filed for the procurem ent of goods and services, 

unless specified in the solicitation. 
 

(4)  The req uirement for a no tice may be wa ived if there is only on e offeror 
and the procurem ent officer concludes that acc eptance of the bid will be in the bes t 
interest of the public. 

 
HAR §3-122-108. 
 
Cases: 
 

Failure to file notice of intent as basis for bid rejection; A procuring age ncy’s e xisting 
policy of au tomatically rejecting bids in all cases where a no tice of in tention to submit a b id was no t 
filed in a time ly manner flie s in  the face of  the provisions of  HAR §3-122-108(a)(4) and does not  
provide a leg itimate b asis for th e d enial of a wai ver.  Standard El ectric, I nc. v. C ity & C ounty of 
Honolulu, et. al, PCH 97-7 (January 2, 1998).  
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Savings of public funds rather than adherence to technical requirement preferred;  A 
savings of $21,000 of public funds would do more to foster public confidence in the integrity of t he 
procurement system than would a strict adherence to a largely technical requirement.  The requirement  
of H AR § 3-122-108(a) was  not  meant to cost  p ublic bo dies t housands of d ollars by  requi ring 
acceptance of higher bi ds for mere technical violations.  Standard Electric, Inc., vs . City & County of 
Honolulu, et. al, PCH 97-7 January 2, 1998). 
 

Notice of intention; completion of  responsibility determination prior to bid opening not 
required; HAR §§3-122-108 and 3-122-110 require the procurement officer to undertake to determine 
a b idder’s resp onsibility o nce no tified of t he bidder’s i ntention to  bid.   Neith er secti on, however, 
requires t he procuring ag ency to  co mplete th e re sponsibility d etermination prior t o bid opening.  
Browning-Ferris I ndustries of H awaii, Inc. v. State Dept. o f Transportation, PCH 2000 -4 (Jun e 8,  
2000). 

 
 C.  Content of Request; The request for proposals shall state the relative im portance 
of price and other evaluation factors.  HRS §103D-303(e). 
 
Cases: 
 

Sufficiency of request for proposals; criteria;  T he l anguage of HR S §103D-303(e) quite 
clearly sets out a requi rement that the request for proposals state the relative im portance of price and 
other evaluation factors.  And when a procuring agency uses a numerical evaluation system, HAR §3-
122-53(b) requires, inter alia, that the relative priority to be applied to each evaluation factor shall also 
be set ou t in the request for proposals.  PRC Public Sector, Inc. v. C ity & County of Honolulu, PCH 
96-3 (May 31, 1996). 

 
Changes to criteria after opening; It is fundamental t o th e fairness o f t he procurement 

process that c hanges in t he criteri a fo r sel ection not be made aft er p roposals have been opened and 
their contents have become known to one or more of the evaluators.  HAR § 3-122-53(g) states that an 
evaluation c ommittee may meet t o di scuss t he e valuation p rocess a nd t he weighing of e valuation 
factors “be fore eval uation”, and h aving knowledge o f t he cost s of proposals i s s ufficient fo r a n 
evaluation of those costs to have begun.  PRC Public Sector, Inc. v. County of Hawaii, PCH 96-3 (May 
31, 1996). 

 
 D.  Opening of Proposals; Proposals shall be opened so as to avoid disclosure of 
contents to competing offerors during the process of negotiation. 
 
 E.  Late Proposals; Any proposal received after the tim e and date set f or receipt and 
opening is late.  A late proposal shall not be considered late if received before contract award 
and would have been tim ely but for the action or inaction of personnel within the 
procurement activity.  HAR §3-122-50. 
 
Cases: 
 

Late proposal; exception; The d isposition of late propo sals is governed by the provisions of 
HAR §3-122-50 together with the provisions of HAR §§3-122-49 and 3-122-29 and expressly provide 
that any proposal received a fter th e ti me se t in the RFP is late and will not be c onsidered.  As a n 
exception, a proposal filed after the designated deadline shall not be considered late bu t only if 1) it 
was recei ved before t he c ontract award, a nd 2) it would have been timely except for t he action or 
inaction of th e p rocuring agency.  Hawaii Newspaper Agency, et .al. v. St ate Dept. of  Accounting & 
General Services, et. a l, and Milici Valenti Ng Pack v. S tate Dept of Accounting & General Services, 
et. al PCH 99-2 and PCH 99-3 (consolidated)(April 16, 1999). 
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F.  Evaluation of Proposals; Eva luation f actors shall be se t out in the  request f or 
proposals and the evaluation shall be based only on the evaluation factors.  Evaluation factors 
not specified in the request for proposals may not be considered.  HAR §3-122-52(a).   

 
G.  Cost as an Evaluation Factor; W hen applicable, cos t shall be an evaluation 

factor.  The proposal with the lowest cost f actor m ust receive the high est availab le rating  
allocated to cost.  Each proposal  that has a higher cost factor  than the lowest m ust have a 
lower rating for cost.  HAR §3-122-52(d).   

 
Cases: 
 

Consideration of price by evaluation committee; purpose; Th e co nsideration by th e 
Evaluation Committee of price as o ne of the evaluation criteria was limited  to  the application of th e 
formula provided by section 5.020 and HAR §3-122-52(d) and was solely for the purpose of allocating 
points and ranking the proposals.  Election Systems & Software, Inc. v. Office of Elections, et al., PCH-
2008-3 (August 7, 2008).   
 

Consideration of price by evaluation committee not aimed at determining reasonableness of 
offered price; cost or price analysis; Application of the formula to the offered prices was not designed 
to and does not provide  any  analys is of the reas onableness of the price and  und erlying co sts of th e 
offeror receiving the most points by t he committee.  That analysis is provided by the preparation of a 
cost and/or price analysis.  Election Systems & Software, Inc. v. Office of Elections, et al., PCH-2008-3 
(August 7, 2008).   
 
H.  Discussions with Offerors; Revisions; Discussions may be conducted with 

responsible offerors who subm it proposals determined to be reas onably susceptible of being 
selected for award for  the purpose of clarif ication to assure full understanding of, and 
responsiveness to, the solicitation requirem ents.  Offerors shall be accorded fair and equal 
treatment with respect to a ny opportunity for discussion and revision of proposals, and 
revisions may be permitted after submissions and prior to award for the purpose of obtaining 
best and final offers.  In conducting discussi ons, there shall be no  disclosure of any 
information derived from proposals submitted by competing offerors.  HRS §103D-303(f).   
 
Cases: 
 

Best and final offers; unfair treatment; The cond uct of a pro curement o fficer in failing to 
establish a deadline for the submission of best and final offers from all priority-listed offerors, ignoring 
other finalists in favor of asking only one finalist to make such a submission, and doing so after the 
selection of a winning offeror had already been made, violated the provisions of HRS §103D-303 and 
HAR §3-122-54.  PRC Public Sector, Inc. v. County of Hawaii, PCH 96-3 (May 31, 1996). 
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Best and final offers; disclosure of proposal; HRS §103D-303 est ablishes a pr ocedure by  
which proposals may be revised after opening and prior to award:  once t he proposals are opened and 
evaluated, and a priority list gene rated, the agency may accept be st and final offers, provided that i n 
conducting discussions, t here shal l be n o di sclosure of any  i nformation derived f rom prop osals 
submitted by competing offerors.  Only after this process has been completed and the contract has been 
awarded is the agency allowed (and directed) to make the proposals open to public inspection.  Thus a 
plain reading of HRS §103D-303 leads to th e conclusion that the Leg islature, as a matter o f po licy, 
intended that any discussions and revisions of proposals occur prior to the disclosure of the proposals- 
no doubt to maintain the integrity of th e procurement system and to e nsure that offerors are provided 
fair and equitable treatm ent.  Wheelabrator Clean Water Systems, Inc. v. C ity & County of Honolulu, 
PCH-94-1(November 4, 1994); Dick Pacific Constr. CO., Ltd. v. DOT, et al., PCH-2005-5 (September 
23, 2005). 

 
Best and final offers after disclosure of proposals; violation; The a gency was no l onger 

authorized to solicit and accept best and final offers after making offers available for public inspection 
as required by HRS §103D-303(d) and HAR §3-122-58.  Dick Pacific Constr. CO., Ltd. v. DOT, et al., 
PCH-2005-5 (September 23, 2005). 

 
Priority list required prior to discussions; HAR §3-122-53 requires t hat a p riority li st b e 

generated b efore cond ucting discussions.  Th e ev idence presen ted showed t hat th e co mmittee 
classified th e p roposals bu t d id no t g enerate a p riority li st.  As th e co mmittee d id no t fo llow th e 
provisions of HAR  §3-122-53, wh ich required that a  priority list be generated and dates, places , 
purpose of meetings and those attending be documented, it was improper for the committee to conduct 
discussions.  Access Service Corp. v. City and County of Honolulu, et al., PCX-2009-3 (November 16, 
2009). 

 
I.  Award; Award shall be m ade to the res ponsible offeror whose proposal is 

determined in writing to be the m ost advantageous taking into consideration price and the 
evaluation factors set forth in th e request for proposals.  No othe r factors or crit eria shall be 
used in the evaluation.  HRS §103D-303(g); HAR §3-122-57.   
 
Cases: 
 

Alteration of criteria; violation; Th e un authorized alteratio n of a p roposal’s ev aluative 
methodology (in this case by the addition of another weighty evaluation factor) without proper written 
notification constitutes a violation of HRS §103D-303(g) which specifies that the award be made based 
upon price and the evaluation factors set forth in the request for proposals and that no other factors or 
criteria shall be used in the evaluation.  PRC Public Sector, Inc. v . County of Hawaii, PCH 96-3 (May 
31, 1996). 
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V.  PRE-BID CONFERENCE 
 
 Generally; At least 15 days prior to the subm ission of bids pursuant to §103D-302 

for a construction or design-build project with a total estimated contract value of $500,000 or 
more, and at least 15 days pr ior to the subm ission of proposals pursuant to §103D-303 for a 
construction or design-build project with a total estim ated contract value of $100,000 or 
more, the head of the purchasing ag ency shall ho ld a pre-b id conference and shall in vite all 
potential interested bidders, offerors, subcont ractors, and union repr esentatives to attend.  
HRS §103D-303.5. 

 
Cases:   

 
Failure to attend pre-bid conference; The failure to attend a pre-bid conference was not a 

proper basis for a finding of nonresponsiveness.  Greenleaf Distribution Services, Inc. v. City and 
County of Honolulu; PCH-2004-7 (September 2, 2004).   
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VI.  EMERGENCY PROCUREMENTS 
 

A.  Generally; requisites:  Pursuant to HRS §103D-307, the head of a purchasing 
agency may obtain a good, service, or constructi on essential to meet an emergency by means 
other than specified in this chapter when the following conditions exist: 

(1)  A situation of an unusual or compelling urgency creates a threat to life, 
public health, welfare, or safety by reason of major natural disaster, epidemic, riot, 
fire, or such other reason as may be determined by the head of that purchasing 
agency; 

(2)  The emergency condition generates an immediate and serious need for 
goods, services, or construction that cannot be met through normal procurement 
methods and the government would be seriously injured if the purchasing agency is 
not permitted to employ the means it proposes to use to obtain the goods, services, or 
construction; and 

(3)  Without the needed good, service, or construction, the continued 
functioning of government, the preservation or protection of irreplaceable property, or 
the health and safety of any person will be seriously threatened. 

 B.  Approval from contracting official; written determination; The em ergency 
procurement shall be m ade with such com petition as is p racticable under the circum stances 
and, where practicable, approval from the chief procurement officer shall be obtained prior to 
the procu rement.  A written dete rmination of the basis for the em ergency and for the 
selection of the particular contractor shall be included in the contract file. 
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VII. CANCELLATION OF SOLICITATIONS 
 

A.  Generally; requisites:  Pursuant to HRS §103D-308, an invitation for bids, a 
request for proposals, or other solicitation m ay be  rejected in whole or  in part as m ay be  
specified in the solicitation, wh en it is in the best interests of  the governm ental body which 
issued the invitation, request, or other solicitation.  The reasons therefore shall be made a part 
of the contract file. 
 
Cases: 
 

Underlying policy; HRS §103D-308 reflects a policy of  gi ving precedence t o t he 
government’s ability to  can cel a so licitation over a b idder’s in terest i n having th e solicitation go 
forward where the government’s best interests would be served.  J ustification for this pol icy can be 
found in the fact that in general, the cancellation or rejection of all bids treats all bidders equally.  This 
is in contrast to instances where an agency treats certain bidders differently, such as t he rejection of a  
bidder as nonresponsive.  Phillip G. Kuch ler, Inc. v. DOT; PCH-2 003-21 (20 04); Prometh eus 
Construction v. University of Hawaii, PCH-2008-5 (May 28, 2008).  

 
Underlying policy considerations; State’s best interest;  In pr omulgating HAR  §3-122-

96(a)(2), the Procurement Policy Bo ard presumably was cognizant of t he potentially serious adverse 
impact a can cellation might have on the integrity of th e competitive bidding system once the bids are 
revealed.  Among other things, the cancellation of a sol icitation after bid opening tends to discourage 
competition because it results in making all bidders’ prices and competitive positions public without an 
award.  With that in mind, the Board identified certain specific circumstances in HAR §3-122-96(a)(2) 
where t he cancellatio n of a so licitation may b e in  the b est in terests of  th e ag ency a nd th erefore 
justified, even after bid opening.  Phillip G. Kuchler, Inc. v. DOT; PCH-2003-21 (2004).     

 
Best interest determination must consider policy underlying Code; A b est in terest 

determination must be consistent with the underlying  purposes of the Code, including, but not limited 
to the providing for fair an d equitable treatment of all p ersons dealing with the procurement process 
and maintaining the public’s confidence in the integrity of the system.  The Code also requires that all 
parties involved in the negotiation, performance, or administration of state co ntracts shall act in good 
faith.  Phillip G. Kuchler, Inc. v. DOT; PCH-2003-21 (2004).     

         
Cancellation; all factors of significance to agency;  Cancellation u nder HAR  § 3-122-

96(a)(2)(C) would only be appropriate where the solicitation failed to provide for consideration of all 
factors of significance to the  agency.  Included among those factors, of course, i s the government’s 
interest in avoiding favoritism and corruption in the bidding process.  Phillip G. Kuchler, Inc. v. DOT; 
PCH-2003-21 (2004).     

 
Respondent not precluded from raising additional reasons for cancellation; Respondent 

was n ot pre cluded from all eging t hat t he ca ncellation was  just ified beca use t he sp ecifications we re 
inadequate and that the solicitation did not provide for the consideration of all factors of significance to 
the agency, in addition to the claim that there were insufficient funds to cover the contract.  Moreover, 
the Hearings Officer no ted th at th e Co mptroller General h as h eld th at a co ntracting agency’s in itial 
reliance on an im proper reason for canceling a s olicitation is n ot significant if th e record establishes 
that another proper basis for th e cancellation exists.  Phillip G. Ku chler, Inc. v. DOT; PCH-2003-21 
(2004) citing Peterson-Nunez Joint Venture, B-258788, Feb. 13, 1995.     
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Cancellation within agency’s discretion; HRS §1 03D-308 an d H AR §3- 122-95 a nd 96 
provide the agency with the discretion to cancel a solicitation, notwithstanding the receipt of bids that 
meet the requirements of and are otherwise responsive to the solicitation.  The solicitation may still be 
cancelled where the agency determines that cancellation would be in its o r the public’s best interest.  
Stoneridge Re coveries, L LC v. De pt. of  B udget a nd Fi scal Servi ces, City and C ounty of  H onolulu, 
PCH-2003-5 (March 6, 2007). 

 
Agency may cancel solicitation where all bids unresponsive; Where all of the bids received 

in response to a solicitation are rejected as nonresponsive, the ag ency may cancel the s olicitation and 
rebid the contract unless the agency determines that it is neither practicable, nor advantageous to the 
State to issue a new solicitation.  HAR §3-122-35(a)(3); Stoneridge Recoveries, LLC v. Dept. of Budget 
and Fiscal Services, City and County of Honolulu, PCH-2003-5 (March 6, 2007). 

  
All bids rejected as nonresponsive; agency not obligated to undertake best interest 

determination; Where the agency rejected all of the bids it received in response to a solicitation, it was 
not co mpelled to  undertake a b est i nterest d etermination.  Stoneridge Recoveries, LLC v. Dept. of 
Budget and Fiscal Services, City and County of Honolulu, PCH-2003-5 (March 6, 2007). 

   
Cancellation of solicitation; reasonable basis for best interest determination; Although the 

procuring agency has broad discretion to cancel a sol icitation, its determination that cancellation is in 
the best  i nterest of t he g overnment must h ave a reasonable basis because of t he pot ential adve rse 
impact of cancellation on the competitive bidding system after the bids are opened and the prices have 
been e xposed.  C ancellation al so means t hat bi dders ha ve expe nded l abor an d i ncurred cost s i n t he 
preparation of their bids without the possibility of acceptance.  Prometheus Construction v. University 
of Hawaii, PCH-2008-5 (May 28, 2008). 

 
Cancellation of solicitation; inadequate specifications; agency’s minimum needs; Where 

the s pecifications d o not a dequately des cribe t he government’s act ual m inimum nee ds, t he best 
interests of the government require cancellation of the solicitation.  On the other hand, the fact that a 
solicitation i s defect ive i n s ome way  does  not justify can cellation aft er bid opening i f awar d of t he 
contract would meet the agency’s actual minimum needs, and t here is no sh owing of prejudice to the 
other bidders.  Prometheus Construction v. University of Hawaii, PCH-2008-5 (May 28, 2008). 

 
Cancellation of solicitation; best interests of agency; burden of proof; As t he party 

challenging the can cellation, Petitio ner b ears th e bu rden of showing th at th e can cellation of th e 
solicitation was n ot in  th e go vernment’s b est in terests.  Prometheus C onstruction v. University of  
Hawaii, PCH-2008-5 (May 28, 2008). 
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VIII. COST OR PRICING DATA 
 

A.  Generally; Pursuant to HRS §103D-312, a contract or shall submit cost or pricing 
data and shall ce rtify that the cost or pricing data subm itted is accu rate, com plete, and 
current.   

 
Cases: 
 

Consideration of price by evaluation committee not aimed at determining reasonableness of 
offered price; purpose for cost or price analysis; Application of the formula to the offered prices was 
not designed to and does not provide any analysis of  the reasonableness of the pr ice and underlying 
costs of the offeror receiving the m ost points by th e c ommittee.  That analys is is provide d by the  
preparation of a cost and/or price analysis.  Election Systems & Software, Inc. v. Office of Elections, et 
al., PCH-2008-3 (August 7, 2008).   

 
Cost or price analysis; reasonableness of offered price; The aim of a cost and/or price 

analysis is not to interfere with evaluation committee’s evaluation and ranking of the offers.  Rather, it 
is to confirm the reasonableness of the offered price and underlying costs of the vendor once the 
vendor is selected by the evaluation committee and to ensure that tax dollars are spent prudently.  
Election Systems & Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008).   

 
Cost or price analysis and committee’s evaluation of offered prices; The  eval uation 

committee’s evaluation of the proposal s and the price and/or cost a nalysis together serve to, not only 
enable the gover nment to  ob tain th e b est p roducts, but to  do so  at f air pr ices.  Election Sy stems & 
Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008).   

 
Cost or price analysis required; HAR §3-122-57(a) requires that the award of the contract be 

made to  th e resp onsible o fferor “who se proposal is d etermined . . . to  provide th e best va lue to  th e 
State taking into consideration price and the evaluation criteria in the request for proposals . . .” HAR 
§3-122-57(b) directs the procurement officer to refer to “section 103D-312, HRS, and subchapter 15 
for cost or pricing data requirements.”  Thus, in order to determine whether an offered price represents 
the “best value”, the procurement of ficer must obtain and a nalyze the offeror’s cost o r pricing data.  
Among other things, the purpose of re quiring the procurement officer to obtain the cost  and pricing 
data is “to eva luate . . . the reasonableness of the total cost or price”.   HAR §3-122 -128(7).  Election 
Systems & Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008).   

 
Cost or price analysis; accountant not required; however, analysis must be fair and 

reasonable and done in good faith; While the Code does not require that the cost and/or price analysis 
be performed by a certified public accountant, the an alysis must nevertheless be fair and reas onable, 
done i n good faith, a nd c onsistent wi th t he re quirements o f t he C ode and i ts i mplementing rules.  
Election Systems & Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008).   

 
 Offered price unreasonable; failure to reject unreasonable offer violates HAR §3-122-
97(b)(2)(C);   The offered price was unreasonable where, among other factors, the offered price to the 
State was significantly higher than the costs of the services and goods involved for no apparent reason.    
Having arrived at this determination, the Hearings Officer also concluded that Respondent Office of 
Elections’ failure to reject Intervenor’s proposal constitutes a violation of HAR §3-122-97(b)(2)(C).  
Election Systems & Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008).   
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Cost or price analysis; bad faith; Where Respondent attempted to manipulate both the data 
and the facts in order to justify its award of th e contract to In tervenor rather than prepare an objective 
analysis of t he reaso nableness of t he o ffered price, R espondent’s co nduct am ounted t o a reckl ess 
disregard of clearly applicable laws, including HRS §103D-312 and its implementing rules, and HRS 
§103D-101, which requires all parties to act in good faith.  After careful consideration of the totality of 
the circumstances, including the unfounded conclusions and misleading and false representations in the 
COPA, the Hearings Officer is compelled to conclude that Respondents demonstrated bad faith in the 
preparation of the C OPA a nd the a warding of th e con tract to  th e In tervenor.  Election Sy stems & 
Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008).   
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IX.  SPECIFICATIONS 
 

A.  Purpose; generally; A specification is the basis fo r procuring good, service, or 
construction item adequate and su itable for the State’s needs in a cost effective manner.  All 
specifications shall seek to prom ote overall co mpetition, shall not be unduly restrictive, and 
provide a fair and equal opportunity for every supplie r that is able to m eet the State’s needs.  
In developing specifications, unique requirements should be avoided.  HAR §3-122-10. 
 

B.  Authority to Prepare;  The chief procurem ent officer, with the as sistance of the 
using agency, shall prepare and approve specif ications, and m ay dele gate, in writing, to 
purchasing or using agencies the authority to prepare and use its own specifications, provided 
the delegation may be revoked by the chief procurement officer.  HAR §3-122-11. 
 

C.  Development; A specification should identify minimum requirements, allow for a 
competitive bid, list reproducible test methods to be used in testing for compliance with 
specifications and provide for an equitable award at the lowest possible cost.  HAR §3-122-
13. 

 
Cases: 
 

Specifications; standard; The Code requires that specifications be written in such a manner as 
to bal ance t he minimum needs of t he St ate against the goal of obtaining m aximum p racticable 
competition.  As suc h, a specification m ay be rest rictive as long as it is not undul y so and the  
preclusion of  one o r m ore pot ential bi dders f rom a part icular co mpetition doe s not  ren der a  
specification unduly restrictive if th e specification is reasonably related to the minimum needs of the 
agency.  John B. Hinton, dba J.B.H. v. DLNR; PCH 2005-3 (June 21, 2005). 

 
Drafting of specifications left to procurement officials; Th e d rafting o f sp ecifications to 

reflect the minimum needs of the agency is a matter primarily left to the discretion of the procurement 
officials.  Generally, th ese officials are most familiar with the conditions under which similar services 
have b een procured in  t he p ast an d are in  th e best position to kno w th e government’s n eeds.  
Consequently, a pr otestor who c hallenges a speci fication as u nduly restrictiv e o f com petition h as a 
heavy burden to  establish that the restriction is unreasonable.  John B. Hinton, dba J.B.H. v. DLNR; 
PCH 2005-3 (June 21, 2005). 

 
Contractor license requirement unduly restrictive; A re quirement for a C-3 2 c ontractor’s 

license was unduly restrictive where there was little evidence of a reasonable relationship between the 
license requirement and the agency’s goal to p romote public safety.  John B. H inton, db a J.B.H . v. 
DLNR; PCH 2005-3 (June 21, 2005). 

 
Evaluation criteria not unduly restrictive; The e valuation criteria does not place an 

unreasonable emphasis on the a prefe rence for FSP Program experience, given the fac t that the FSP  
Program concept is new to Hawaii and the agency’s stated objective that this demonstration project be 
successful.  Stoneridge Recoveries, LLC v. DOT; PCH-2006-3 (November 15, 2006). 

 
Cancellation of solicitation; inadequate specifications; agency’s minimum needs; Where 

the s pecifications d o not a dequately des cribe t he government’s act ual m inimum nee ds, t he best 
interests of the government require cancellation of the solicitation.  On the other hand, the fact that a 
solicitation i s defect ive i n s ome way  does  not justify can cellation aft er bid opening i f awar d of t he 
contract would meet the agency’s actual minimum needs, and t here is no sh owing of prejudice to the 
other bidders.  Prometheus Construction v. University of Hawaii, PCH-2008-5 (May 28, 2008). 
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X.  REJECTION OF BIDS AND PROPOSALS 
 

A.  Bid rejection; basis; Bids shall be rejected for reasons including, but not lim ited 
to: 
 

(1)  The bidder that submitted the bid is nonresponsible.  HRS §103D-302(h); 
HAR §3-122-97. 

 
Cases: 
 

Tax clearance certificate matter of responsibility; The tax clearance cert ificate requirement 
relates to and remains a matter of responsibility rather than responsiveness.  Petitioner was entitled to 
present the tax clearance state ment after bid opening and up to the time of award, notwithstanding the 
requirement in the Notice to Bidders, and that Respondent’s rejection of Petitio ner’s bid on that basis 
was improper.  Standard Electric, Inc., vs. City & County of  Honolulu, et. al , PCH 97-7 January 2, 
1998). 

 
Responsible bidder; determination at award; A res ponsible bidder is a pers on who has the 

capability in  all resp ects to perform fu lly th e co ntract req uirements, and  th e integrity and  reliab ility 
which will assu re goo d faith p erformance.  Cap ability refers to  cap ability at th e time o f award of 
contract.  Accordingly these definitions are co nsistent with the conclusion that responsibility may be 
determined at any time up to the awarding of the contract.  Browning-Ferris Industries of Hawaii, Inc. 
v. Dept. of Transportation, PCH 2000-4 (June 8, 2000). 

 
Responsibility; performance capability at award; Responsibility involves an inquiry into the 

bidder’s ability and will to  perform the subject contract as p romised.  R esponsibility concerns how a 
bidder will accom plish conform ance w ith the m aterial provisions of the cont ract.  It  addresses t he 
performance capability of th e bidder, and normally involves an i nquiry into the potential contractor’s 
financial resources, experience, management past performance, place of performance, and integrity.  A 
bidder’s responsibility is n ot determined at b id opening but rather is determined at an y time up to the 
award based upon information available up to that time.  Hawaiian Dredging Construction Co. v. City 
& County of Honolulu, PC H 99-6 (August 9, 1999) ; B rowning-Ferris Industries of  Hawaii, Inc. v. 
State Dept. of Transportation, PCH 2000-4 (June 8, 2000). 

 
Responsibility determination; when made; Nei ther HAR §3-122-108 nor HAR §3-122-110 

requires t he procuring ag ency to  co mplete th e re sponsibility d etermination prior t o bid opening.  
Browning-Ferris I ndustries of H awaii, Inc. v. State Dept. o f Transportation, PCH 2000 -4 (Jun e 8,  
2000). 

 
Nonresponsibility can render bid  nonresponsive; material deviation; A bi dder’s no n-

responsibility can ren der an o therwise resp onsive b id to b e n on-responsive if it h as th e effect of  
causing the bid to vary materially from the requirements contained in the agency’s Invitation for Bids.  
Generally, a r equirement i s material i f grant ing a c ompliance v ariance wo uld give t hat bi dder a  
substantial advantage over its competitors.  The conduct of a b idder in listing a subcontractor without 
the requisite experience may result in a substantial pricing advantage over other bidders and constitute 
a material deviation from the terms of the invitation which renders the bid non-responsive.  Hawaiian 
Dredging Construction Co. v. City & County of Honolulu, PCH 99-6 (August 9, 1999). 
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Responsibility; ability to perform; A bidder’s ability to  perform may warrant close scrutiny 
under circ umstances where even though a t the tim e of bi d opening, t he general c ontractor (or i ts 
designated subcontractors) had the required license(s) to perform, neither the general contractor nor the 
subcontractors had the actual workforce needed to accomplish the project.  Nevertheless, such  
circumstances do not reflect noncompliance with the requirements for submitting a bid.  The si ze and 
makeup of a construction firm can fluctuate considerably depending upon the volume of their work at 
any given time, and as long as they are properly licensed they may expand their infrastructure to meet 
the needs of a given project.  Fletcher Pacific Construction Co., Ltd. v. State Dept. of Transportation, 
PCH 98-2 (May 19, 1998). 

 
Bidder responsibility determined at award; In t he absence of special circumstances (such as 

the implementation of important social or economic policy), the regularly followed principle is that the 
characteristics of a  bidder (such as i ts past payment of t axes – as demonstrated by the filing of a t ax 
clearance certi ficate) is a matter o f b idder responsibility rath er t han a matter o f b id responsiveness.   
Accordingly, such a requirement may generally be met at any time before a contract  is entered int o, 
even in the pre sence of st andard language i n the Notice to Bidde rs that such a requ irement be met at 
the t ime of bi d o pening.  Standard Electric, In c. v. City & County o f Honolulu, et. al, PC H 97- 7 
(January 2, 1998). 

 
Bidder responsibility; ability to obtain resources; agency given wide discretion; A bidder’s 

responsibility may b e estab lished b y a su fficient sh owing th at it  p ossesses th e ab ility to  o btain th e 
resources necessary to perform its co ntractual obligations.  The procuring agency will be g iven wide 
discretion and will no t be interfered wit h unless th e d etermination is unreasonable, arbitrary or 
capricious.  Browning-Ferris Industries of Hawaii, Inc. v. State Dept. of Transportation, PCH 2000-4 
(June 8, 2000). 

 
Prequalification of suppliers;  A clear rea ding of HAR §3-122-116 re flects that 

prequalification of suppliers is permitted, but is not required.  United Courier Services, Inc. v. DOE, et 
al., PCH -2002-10 (October 15, 2002). 

 
(2)  The bid is nonresponsive, that is, it does not conform  in all material 

respects to the invitation for bids.  HRS §103D-302(h); HAR §3-122-97. 
 
Cases: 
 

Material nonconformity renders bid nonresponsive; Bid resp onsiveness re fers t o the  
question of whether a bidder has promised in the precise manner requested by  the government wi th 
respect to  price, qu ality, q uantity, an d delivery.  A respo nsive bid is one t hat, if accep ted by th e 
government as su bmitted, wi ll o bligate th e co ntractor to p erform th e exact th ing called  fo r in  th e 
solicitation.  The refore, a  bi d t hat c ontains a  m aterial n onconformity must be rejected a s 
nonresponsive.  Material ter ms a nd conditions of a solicitation invol ve price, quality, qua ntity, and 
delivery.  Hawaiian Dredging Construction Co. vs. City & County of Honolulu, PCH-99-6 (August 9, 
1999); Environme ntal Recyc ling vs. County of Haw aii, PCH 98-1 (J uly 2, 1998) .; Browning-Ferris 
Industries of Hawaii, Inc. v. State Dept. of Transportation, PCH 2000-4 (June 8, 2000); Nan, Inc. v. 
DOT, PCH-2009-9 (October 3, 2009). 

 
Material nonconformity renders bid nonresponsive; Although the 5-year coating experience 

requirement was in tended to test bidder responsibility, it nevertheless had a d irect impact on price.  A 
contractor can o btain a con siderable sav ings b y utilizing su bcontractors with  less exp erience.  As a 
result, a co ntractor may gain a subst antial bid pricing advantage over other bidders whose bids were 
based upon prices from more experienced subcontractors.  Accordingly, the Intervenor’s l isting of a 
subcontractor who lacke d the requ ired experience afforded Interven or a subst antial adva ntage with 
respect t o bid pricin g, co nstituted a m aterial d eviation fro m th e term s of th e IFB  an d as a resu lt, 
rendered its bid nonresponsive.  Hawaiian Dredging Construction Co. vs. City & County of Honolulu, 
PCH-99-6 (August 9, 1999); Nan, Inc. v. DOT, PCH-2009-9 (October 3, 2009). 
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Responsive bidder defined; A responsive bidder under HRS §103D-104 and HAR §3-120-2 
is defined as “a person who has submitted a bid or offer which conforms in all material respects to the 
invitation for bids or requests for proposals.”  Hawaiian Dredging Construction Co. v. City & County 
of Honolulu, PCH 99-6 (August 9, 1999). 

 
Material deviation from solicitation affecting price; multiple bids;  It is ele mentary th at 

submission of two bids in a sealed competitive bidding process that permits submission of only one bid 
is a material deviation from the Bid Solicitation special conditions and is n onresponsive.  Mo reover, 
Meadow Gold’s de viation directly involved price, a term  that is typically and traditionally m aterial.  
Southern Food Group, L.P. v. Dept. of Educ., et. al, 89 Haw. 443 (1999). 

 
Responsiveness determination; evidence of government’s  best interest and savings of 

public funds irrelevant; Th e b est in terest of th e DOE as well as th e sav ings th e DOE wou ld have 
received are irreleva nt, insofar as applicable statutory provisions and rules mandated the rejection of 
Meadow Gold’s m ultiple b id.  Southern Foo d Group, L.P. v. D ept. o f Educ., et. al, 89 H aw. 4 43 
(1999). 

 
Rejection of nonresponsive bid; cogent and compelling reasons unnecessary; Pu rsuant to  

HAR §3-122-97, if Meadow Gold’s bid was nonresponsive, the DOE should have rejected the bid and 
was not compelled to provide cogent or com pelling reasons why it was in  the DOE’s best interest to 
reject the bid.  Southern Food Group, L.P. v. Dept. of Educ., et. al, 89 Haw. 443 (1999). 

 
Responsiveness  based solely upon requirements in solicitation; In  a competitive se aled 

bidding procurement, bids must be evaluated for responsiveness solely on the material requirements set 
forth i n th e solicitat ion an d must meet all of t hose requ irements un conditionally at the ti me o f b id 
opening.  Environmental Recycling v. County of Hawaii, PCH 98-1 (July 2, 1998). 

 
Responsiveness; determination based upon requirements in solicitation; Matters o f 

responsiveness must be di scerned sol ely by  refere nce t o m aterials subm itted wi th t he bi d an d fact s 
available to the government at the time of the bid opening.  Browning-Ferris Industries of Hawaii, Inc. 
v. State Dept. of Transportation, PCH 2000-4 (June 8, 2000).   
 

Failure to list subcontractor renders bid nonresponsive; Except in situations which involve 
the post award refusal or inability of a subcontractor to honor its agreement with the bidder, the failure 
of a bi dder to list the subcontractor who will actually be per forming the subcontracted work renders 
that bid non-responsive.  Hawaiian Dredging Construction Co. v . City & County of  Honolulu, PCH 
99-6 (August 9, 1999). 

 
Exception to subcontractor listing requirement; The failu re of a b idder to  list its  

subcontractors, results in the submission of a non-responsive bid.  Nevertheless, the provisions of HRS 
§103D-302(b) and H AR § 3-122-21(a)(8) allow suc h a pot entially fatal  o mission t o be ove rcome 
provided that (1) acce ptance of the bid is in the best i nterest of t he St ate, and (2) the value  of t he 
unlisted work is equal to or less than one percent of the total bid amount.  Okada Trucking Co., Ltd., v. 
Board of Water Supply et. al, PCH 99-11 (November 10, 1999)(reversed on other grounds); Fletcher 
Pacific Construction Co., Ltd. v. State Dept. of Transportation, PCH 98-2 (May 19, 1998). 

 
Exception to subcontractor listing requirement; The fail ure of a bidder  (general contractor) 

to have a subcontractor actually bound to perform any portion of the required work – which could not 
lawfully be perf ormed by  the bi dder i tself – resul ts i n a non responsive bi d si nce the bi dder i s 
consequently unable to meet the requirement that all subcontractors be listed in its b id.  Nevertheless, 
the provisions of HRS §103D-302(b) and HAR §3-122-21(a)(8) allow such a potentially fatal omission 
to be overcome provided that (1) acce ptance of the  bid is in the best interest of t he State, and (2) the 
value of the unlisted work is equal to or less than one percent of the total bid amount.  Okada Trucking 
Co., Lt d., vs . Bo ard of Wat er Su pply et . al , PC H 99-11 ( November 10, 1 999)(reversed o n other 
grounds). 
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Responsiveness; standard;  The standard to be applied in determining the “responsiveness” 
of a bi d i s whether a bi dder has p romised in t he preci se manner requested by  t he government wi th 
respect to price, qu antity, quality, and delivery.  If th is standard is satisfied, the bidder is effectiv ely 
obligated to perform the exact thing called for in the solicitation.  Starcom Builders, Inc. v. Board of 
Water Supply; PCH-2003-18 (October 18, 2003). 

 
Responsiveness; failure to attend prebid site visit;  The standard to be applied in determining 

the “responsiveness” of a bid is whether a bidder has promised in the precise manner requested by the 
government with  resp ect to  price, quantity, qu ality, an d delivery.  If t his stand ard is satisfied , th e 
bidder is effectiv ely obligated to  perform the exact th ing called  for in  the so licitation.  As su ch, the 
Hearings Officer fails to  see how the failure to attend a prebid meeting, let alo ne a sch eduled prebid 
meeting, would limit or otherwise affect that obligation.  Regardless of its nonattendance at a site visit, 
a bidder who submits a bi d after having been offered the opportunity to vi sit the job si te knowingly 
commits itself to perform the work at its bid price and assumes the risk of an y unanticipated increased 
costs due to observable site conditions.  Based on these considerations, the Hearings Officer concludes 
that the prebid site visit requirement provides no basis for disqualifying Petitioner from the solicitation.  
Starcom Builders, Inc. v. Board of Water Supply; PCH-2003-18 (October 18, 2003). 

 
(3)  The good, service, or constructio n item offered in the bid  is unacceptable 

by reason of  its failure to m eet the requirem ents of the specifications or perm issible 
alternates or other acceptability criteria set forth in the invitation for bids. 

 
B.  Rejection of proposals; basis;  Reasons for rejection of  proposals include, but are 

not limited to: 
 

(1)  The offeror that submitted the proposal is nonresponsible. 
 
(2) The proposal ultim ately, after any o pportunity has passed for altering or 

clarifying the proposal, fa ils to m eet the announ ced requirem ents of the 
agency in some material respect; or 

 
(3)  The proposed price is clearly unreasonable. 

 
Cases: 
 

 Offered price unreasonable; failure to reject unreasonable offer violates HAR §3-122-
97(b)(2)(C);   The offered price was unreasonable where, among other factors, the offered price to the 
State was significantly higher than the costs of the services and goods involved for no apparent reason.    
Having arrived at this determination, the Hearings Officer also concludes that Respondent Office of 
Elections’ failure to reject Intervenor’s proposal constitutes a violation of HAR §3-122-97(b)(2)(C).  
Election Systems & Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008).   
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XI.  PROTESTS 
 
 A.  Standing to Protest; Any actual or prospective bidder,  offeror, or contractor who 
is aggrieved in connection with the solicitation or award or a contract may protest to the chief 
procurement officer or designee.  HRS §103D-701(a). 
 
Cases: 
 

Standing limited to actual or prospective bidders, offerors and contractors;  In o rder to 
qualify as a party with standing to file a request for an administrative hearing, the Petitioner must be an 
“actual or prospective bidder, offeror, or contractor” as set forth in HRS §103D-701(a).  HAR §3-120-
2 de fines a “b idder” as a bu siness su bmitting a bi d i n re sponse t o a n i nvitation for b ids, w hile an  
offeror is a business submitting a bid or proposal in response to an invitation for bids or a request for 
proposals, or an unpriced te chnical o ffer in res ponse to an ex pression of i nterest.  A  cont ractor i s 
defined i n HRS §1 03D-104 as any  pers on havi ng a co ntract wi th a go vernmental bod y.  Browning 
Ferris Industries et.al. v. County of Kauai, PCH 96-11 (January 29, 1997). 

 
Standing; submission of bid prior to deadline; A person or entity which has not submitted a 

bid i n res ponse t o an i nvitation for bids (or request for pr oposals) prior t o t he deadline f or suc h 
submissions i s nei ther a n ac tual n or a prospective bidder, offeror, nor co ntractor, an d t hus ha s no 
standing to  file a request for a dministrative hea ring under HRS C hapter 103D.  Browning-Ferris 
Industries o f Hawaii, In c. v. S tate D ept. of Transportation, PC H 2000-4 (Ju ne 8, 2000); Ha waiian 
Natural Water Co. v. City & County of Honolulu, PCH 99-14 (April 25, 2000). 

 
Standing to protest; taxpayers; Un der t he C ode a nd i ts im plementing r ules, st anding t o 

protest is limited to actual or prospective bidders, offerors and contractors.  The qualifying language in 
HRS §103D-701(a) and HAR §3-126-1 precludes persons or en tities from having standing simply as 
taxpayers of the State to  initiate or pursue protests in s uch a capacity.  Hawaii Newspaper Agency, et. 
al v. State Dept. of Accounting & General Services et. al., and Milici Valenti Ng Pack v. State Dept. of 
Accounting & General Services, et. al, PCH 99-2 and PCH 99-3 (consolidated)(April 16, 1999).  

 
Standing issue may be  raised sua sponte; The question of standing to bring an action may be 

raised sua sponte by Hearings Officer having jurisdiction over the case.  Hawaii Newspaper Agency, 
et. al, v. State Dept. of Accounting & General Services, et.al. and Milici Valenti Ng Pack v. State Dept. 
of Accounting & General Services, et.al.,  PCH 99-2 and PCH 99-3 (consolidated)(April 16, 1999). 

 
Standing; intent to submit proposal insufficient to create standing; T he protestor’s stated 

intention to submit a p roposal in response to any resolicitation, and its effo rts to secure resolicitation 
by fi ling a protest, can do nothing t o creat e the  necessa ry interested party status.  MCI 
Telecommunications Corp. v. Un ited States, 878  F.2d 36 2 (Fed . C ir. 19 89), cited  in  Hawaii 
Newspaper Agency, et. al., v. S tate Dept. of Accounting & General Services, et a l. and Milici Valenti 
Ng Pack v. State Dept . of  Acco unting & General  S ervices, et . al , PC H 99-2 and PC H 9 9-3 
(consolidated)(April 16, 1999). 

 
Standing; aggrieved party; No realistic expectation; B ecause Milici no longe r had any  

realistic expec tation o f s ubmitting a proposal an d being awa rded t he c ontract, i t was not a n 
“aggrieved” party when the contract was s ubsequently awarded to RFD.  Hawaii Newspaper Agency, 
et. a l., v. S tate Dep t. o f Acco unting & Ge neral S ervices, et.a l. an d Milici Va lenti Ng  Pa ck v. S tate 
Dept. of  Accounting & General  Services, et. al , PCH 99-2 and PCH 99-3 ( consolidated) (April 16,  
1999); Construction Material Agents and Supply LLC, et al. v. S tate Dept. of Accounting & General 
Services, et al., PCH-2000-11 (September 17, 2001). 
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Person aggrieved; A “pe rson a ggrieved” has been defined as  o ne who has  bee n specially, 
personally and adversely a ffected by  a s pecial inju ry or dam age t o his per sonal property ri ghts.  
Hawaii Newspaper Agency, et. a l., v. State Dept. of Accounting & General Services, et.al. and Milici 
Valenti Ng Pack v. St ate Dept. of  Accounting & General  Services, et . al, PCH 99-2 and PCH 99-3 
(consolidated) (April 16, 1999) citing Jordan v. Ha mada, 54 Haw. 451 (1982); Dick Pacific Constr. 
Co., Ltd. v. DOT, et al., PCH-2005-5 (September 23, 2005). 

 
Standing; aggrieved party; realistic expectation; The rights and remedies created under HRS 

Chapter 103D were in tended fo r and  are available on ly to  th ose who p articipated i n or still h ave a 
realistic expectation of submitting a bid in response to the IFB.  Standing to bring a protest is conferred 
upon any actual or prospective bidder, offeror, or contractor who is aggrieved in connection with the 
solicitation or award of a contract.  Hawaii School Bus Assn v. DOE; PCH-2003-3 (May 16, 2003). 

 
Aggrieved persons; defined; According to HRS §103D-701(a), only aggrieved persons have 

standing to protest.  In order to have standing, an actual or prospective bidder, offeror or contractor 
must show that it has suffered, or will suffer, a direct economic injury as a result of the alleged adverse 
agency action .  Co nsequently, a p arty is n ot ag grieved un til o fficial actio n, adv erse to  it, h as b een 
taken.  Eckard Brandes, Inc. v. Dept. of F inance, County of Ha waii; PCH -2003-14, PCH-2003-20 
(Consolidated on remand from Th ird Circuit Court)(June 24, 2004); Dick Pacific Constr. Co., Ltd. v. 
DOT, et al., PCH-2005-5 (September 23, 2005). 

 
Aggrieved persons; official action; Respondent’s determination that there was no conflict o f 

interest constituted an “official” action that adversely affected Petitioner and, according to the record, 
was t he fi rst ti me Petitio ner h ad been so  affected b y any actio n or d ecision of Respo ndent.  Thus, 
Petitioner attained “aggrieved” party status when Respondent issued its May 6 , 2003 denial letter to  
Petitioner.  Eckard Brandes, Inc. v. Dept. of Finance, County of Hawaii; PCH-2003-14, PCH-2003-20 
(Consolidated on remand from Third Circuit Court)(June 24, 2004). 

 
Standing; aggrieved party status; premature; Because Respondent’s denial was based on the 

fact that Ja mile had not undertak en any of the acts co mplained of, t he deni al was n ot adve rse t o 
Petitioner and Petitio ner was n ot “agg rieved” in  c onnection with  th e solicitation o r award  o f t he 
contract and therefore lac ks standing to bring this actio n.  At the very least, th is action is p remature.  
GMP Associates, Inc. v. Board of Water Supply, PCH-2004-11 (September 17, 2004). 

 
Dismissal of appeals terminates protestor’s standing in current protest; As a r esult of the 

dismissal o f two app eals before th e Circu it Co urt, Resp ondent’s earlier rejectio n of Petitio ner’s b id 
remained in tact an d Petitio ner’s inv olvement in  th e so licitation was effectiv ely termin ated.  
Consequently, Petitioner could no longer be considered an actual bidder.  Stoneridge Recoveries, LLC 
v. Dept. of Budget & Fiscal Services; PCH-2003-2 (January 19, 2005). 

 
No Standing; failure to obtain product approval in advance; The IFB required all products 

be approved i n advance and that all prospective bidders subm it a request  fo r p roduct appr oval by  
specified date.  Thus, ha ving fai led t o su bmit a timely reque st, t he bi dder co uld no l onger be  
considered a prospective bidder a nd no l onger ha d a ny real istic expe ctation o f s ubmitting a bi d.  
Global Medical & Dental v. State Procurement Office, PCH-2006-4 (August 14, 2007). 

 
Standing; economic injury; No econ omic in jury to  protestor where agency’s re scission of 

award o f co ntract t o fi rst-ranked o fferor may benefi t prot estor i f co ntract ul timately awarde d t o 
protestor.  Dick Pacific Constr. Co., Ltd. v. DOT, et al., PCH-2005-5 (September 23, 2005).   
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 B.  Time to Protest; A protest shall be f iled in writing and in duplicate, five working 
days after the aggrieved person knows or should have known of the fa cts giving rise thereto; 
provided that a protest of an award or proposed  award shall in any ev ent be submitted in 
writing within five working days after the posting  of award of the contract; provided further, 
that no protest based upon the content of the solicitation shall be co nsidered unless it is 
submitted in writing prior to the date set for the receipt of offers.  HRS §103D-701(a); HAR § 
3-126-3(a). 
 
Cases: 
 

Time to file protest over nonresponsive bid begins when protestor knows of government’s 
intent to award contract;  The protest shall be submitted in  writing within 5  working days after th e 
aggrieved person knows or should have known of the facts giving rise thereto.  In that regard, the basis 
for a pro test grounded up on no nresponsiveness of another b id, in add ition t o th e alleg ed 
nonresponsiveness itself, is the protestor’s knowledge that the government has a warded or intends to 
award the contract to the nonresponsive bidder.  Prior to that time, a protest would be premature since 
the government could well reject the offending bid.  In other words, the adverse action being protested 
is the government’s acceptance of the alleged nonresponsive bid, not merely the offeror’s submission 
of such a bid.  GTE Hawaiian Telephone Co., v. County of Maui, PCH 98-6 (December 9, 1998).   

 
Time to file protest; one person’s knowledge not imputed to protestor; Th e kno wledge of 

one person may not be imputed to the protestor as the requirement stated in HRS §103D-701(a) and 
HAR § 3-126-3(a) refers t o knowledge t hat the aggrieved pers on had or sh ould ha ve ha d.  Okada 
Trucking C ompany, Ltd. v. Board of Wat er Su pply, PCH 99-11 (November 10, 1999) (reversed on 
other grounds). 

 
Failure to provide information not an excuse for untimely filing; The State’s alleged failure 

to provide information did not co nstitute a leg itimate basis for th e protestor’s failure to  comply with 
the time requirements for requesting an a gency reconsideration or an a dministrative hearing.  Brewer 
Environmental Industries, Inc. v. County of Kauai, PCH 96-9 (November 20, 1996).   

 
Time constraints must be strictly adhered to; T he a ccomplishment of t he underlying 

objectives of the Co de requ ires strict adh erence to  the ti me co nstraints fo r th e initiation an d 
prosecution of protests.  GTE Hawaiian Telephone Co., Inc., v. County of Maui, PCH 98-6 (December 
9, 1998). 

 
Facsimile “filings” of protests  must be completed during normal business hours; In order 

to be tim ely, documents filed in HRS C hapter 103 D proceedings m ust be filed in the desi gnated 
governmental office during the normal weekday operating hours of 7:45 a.m. to 4:30 p.m. open for the 
transaction of public bu siness.  The fact that a gove rnment offi ce’s m achinery is operational a nd 
receives transmissions at other ti mes is irrelevant in m eeting this requirement where the filing could 
not ha ve bee n personally served d uring the above ho urs.  GTE Hawaiian Tel ephone Co., Inc ., vs. 
County of Maui, PCH 98-6 (December 9, 1998).   

 
Time requirement mandatory and not subject to  waiver; The time requirement set fo rth in 

HAR § 3-126-3(a) is mandatory and therefore not subject to waiver by Respondent.   GTE Hawaiian 
Telephone Co., Inc., vs. County of  Maui, P CH 98-6 (Decembe r 9, 1998) ; CR Dispatch Service, Inc. 
dba Security Armored Car & Courier Service v. DOE, et al., PCH-2007-7 (December 12, 2007). 
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Person aggrieved; A “pe rson a ggrieved” has been defined as  o ne who has  bee n specially, 
personally and adversely a ffected by  a s pecial inju ry or dam age t o his per sonal property ri ghts.  
Hawaii Newspaper Agency, et. a l., v. State Dept. of Accounting & General Services, et.al. and Milici 
Valenti Ng Pack v. St ate Dept. of  Accounting & General  Services, et . al, PCH 99-2 and PCH 99-3 
(consolidated) (April 16, 1999) citing Jordan v. Hamada, 54 Haw. 451 (1982).  

 
Time to file generally; The language of HAR §3 -126-3 does no t require that the time within 

which a protest must be fi led is necessarily calculated from the date of an award, or the signing of a 
contract.  In fact, subsection (b) makes it clear that timely protests may be filed well in advance of – or 
well subsequent to – either date, depending upon when the protestor knew or should have known about 
facts that provided him or her a reasonable basis for filing a protest.  Environmental Recycling of Haw. 
Ltd. v. County of Hawaii, PCH 95-4 (March 20, 1996). 

 
Incomplete protest does not toll time to file; In order to expedite the resolution of protests, 

HAR §3-126-3(c) requires that protests incl ude a statement of reas ons for the protest and supporting 
exhibits, evidence, or documents to substantiate any claims unless not available within the filing time.  
Petitioner’s in itial p rotest let ter d oes not co ntain any of that in formation.  Nor is th e requ irement 
satisfied b y an in direct reference to an  earlier lette r.  Th e g overnment i s not  required t o ass ume or  
speculate as to the basis for a protest.  Rath er, HAR §3-126-3(c) mandates that protests shall include 
that information.  Such a requ irement is n ot unreasonable particularly in light of th e Code’s objective 
of expediting the resolution of protests.  The ti me limitation for the filing of a pro test is n ot tolled by 
the filing of an  incomplete protest letter.  Simply put , HAR §3-126-3 contemplates and requires the 
timely filing of a complete protest.  GTE Ha waiian Telephone Co., Inc. v. County of Maui, PCH 98-6 
(December 9, 1998). 
    

Supplemental letter of protest must meet time requirement; While Petitioner’s supplemental 
letter detailed the basis for the p rotest, it was filed well beyond the 5-day period of HAR §3-126-3(a).  
To be considered, the supplemental letter m ust independently meet the timeliness requirement for the 
filing of protests.  Th e time limitation for filin g a v alid protest is no t tolled  by an  in itial incomplete 
filing.    GTE Hawaiian Telephone Co., Inc. v. C ounty of Maui, PCH 98-6 (December 9, 1 998).  See 
also, Frank C oluccio C onstruction C ompany v. C ity & County of  H onolulu, et  al ., PC H-2002-12 
(October 18, 2002 ). 

 
Legislative intent to expedite procurement process; The Recommended Regulations for the 

ABA’s Model Procurement Code for State and L ocal Governments suggests a 14-day period within 
which t o fi le pr otests rat her t han t he sh orter 5- day peri od provided i n HAR  §3-126-3(a).  Al so, 
although the Recommended Regulations in an  Editorial Note suggest that “jurisdictions may wish to 
allow c onsideration of protests fi led aft er 14 days for good ca use s hown, n o s uch e xception was 
included in HAR §3-126-3.  These considerations underscore the importance the Legislature placed on 
the expeditious processing of pro tests through an efficient and effective p rocurement system so as to 
minimize the disruption to p rocurements and c ontract pe rformance.  GTE Ha waiian Telep hone Co ., 
Inc. v. County of Maui, PCH 98-6 (December 9, 1998). 

  
 Protest of award of contract cannot resurrect prior untimely protest; A pr otestor is not  

allowed to file a post award protest (contesting the award itself) on essentially the same factual basis – 
which was known to the protestor and was used by the protestor in filing an earlier (pre-award) protest.  
Rather, the requirement that protests be filed within 5 working days after the protestor knows or should 
have known of the facts lead ing to  the filing of the protest is still co ntrolling.  Thu s, the subsequent 
awarding of t he cont ract, i n and of i tself, does n ot p rovide an i ndependent basis f or the fi ling of a  
second protest and cannot resurrect an untimely protest.  GTE Hawaiian Telephone Co., Inc. v. County 
of Maui, PCH 98-6 (December 9, 1998). 
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Filing of duplicate copies of protest is directory in nature; The requirement in HAR §3-126-
3(a) which states that protests shall be filed in duplicate is directory rather than mandatory.  While the 
word “sh all” is g enerally reg arded as mandatory, in  certain  situ ations, it may b e g iven a d irectory 
meaning.  In analogous situations, courts have looked to the essence of the particular requirement and, 
where no substantial rights depend on strict compliance, have considered the requirement to be director 
in nature.  Big Island Recycl ing & Rubbish v. County of Hawaii, PCH 99-12 (December 17, 1999) ; 
Jas. W. Glover, Ltd. v. Board of Water Supply (August 7, 2001).        

 
Protests based on content of solicitation; generally; The amendment was obviously designed 

to pr ovide g overnmental agenci es wi th t he op portunity to correct de ficiencies in the bid doc uments 
early i n t he sol icitation pr ocess i n or der t o “m inimize the di sruption t o pr ocurements and co ntract 
performance”.  The possi bility of having to reject all bids, cancel th e solicitation and resolicit may be 
avoided by re quiring t he co rrection of s uch deficiencies prior t o t he bid s ubmission dat e.  Clinical 
Laboratories of Hawaii v. City & County of Honolulu, Dept. of Budget & Fiscal Services; PCH 2000-8 
(October 17, 2000); American Marine Corp. v. DOT, et al., PCH-2005-12 and PCH2006-1 (March 30, 
2006); ); Delta Construction v. Dept. of Hawaii Home Lands, et al., PCH-2008-22/PCH-2009-7 (April 
j9, 2 009);  Lu dwig C ontr., I nc. v. C ounty of H awaii, PCX-2009-6 ( December 2 1, 2009); Para digm 
Constr. v. Dept of Hawaiian Home Lands, State of Hawaii, PCH-2009-16 (October 7, 2009). 

 
Strict compliance with time constraints required; Strict, rath er than substantial compliance 

with the time constraints set forth in HRS §103D-701(a) is required in order t o effectuate the statute’s 
underlying p urpose.  Clinical La boratories of H awaii, I nc. v.  C ity & C ounty of Honolulu, De pt. of  
Budget & Fiscal Services, PCH 2000-8 (October 17, 2000); CR Dispatch Service, Inc. dba Security  
Armored Car & Courier Service v. D OE, et a l., PCH-2007-7 (December 12, 2007); Ludwig Contr., 
Inc. v. County of Haw aii, PCX-2009-6 (December 21, 2009) ; Paradigm Constr. v. Dept of Hawaiia n 
Home Lands, State of Hawaii, PCH-2009-16 (October 7, 2009). 

 
Protest filed 14 days after bid submission is untimely; The filing of a protest 14 days after 

the bi ds were su bmitted de feats t he very p urpose f or which t he st atute was  i ntended.  Clinical 
Laboratories of Hawaii, Inc. v. City & County of Honolulu, Dept. of Budget & Fiscal Services, PCH 
2000-8 (October 17, 2000). 

 
Absence of Certification of Partial Funding; Ab sent a certification of p artial fun ding, t he 

evidence was insufficient to conclude that the pr otestor kne w o r should have  kn own that the City 
nevertheless i ntended t o aw ard a partially-funded contra ct for the e ntire project.  Frank Colucci o 
Construction Company v. City & County of Honolulu, et al., PCH 2002-7 (August 2, 2002).   

 
Protest Based Upon Content of Solicitation; HRS §103D-701 requires that a protest based on 

the content of the solicitation be submitted prior to the date set for the receipt of offers.  This presumes 
that the p rotestor will h ave sufficient knowledge of  the contents o f the bid documents soon after its 
issuance and provides gove rnmental agencies with t he opportunity to  correct deficiencies in thos e 
documents earl y i n t he process i n order t o m inimize di sruption t o p rocurements an d c ontract 
performance.  Frank Coluccio Construction Company v. City & County of Honolulu, et al., PCH 2002-
7 (August 2, 2002); Del ta Construction v. Dept. of Hawaii Home Lands, et  al ., PCH-2008-22/PCH-
2009-7 (April j9, 2009); Ludwig Contr., Inc. v. Co unty of Hawaii, PCX-2009-6 (December 21, 2009); 
Paradigm C onstr. v. Dept of  H awaiian Home L ands, State of  H awaii, PCH-2009-16 (October 7 , 
2009). 

 
Protest Based Upon Content of Solicitation; information outside documents; Because the  

protest was ba sed in part on information that was not  included in the bid documents, the protest was 
not a protest based upon the content of the solicitation.  Frank Coluccio Construction Company v. City 
& County of  Ho nolulu, et  al ., PC H 2 002-7 ( August 2, 2002); MGD Tech nologies, Inc . v. C ity & 
County of  H onolulu; PC H-2003-8 ( June 20, 2 003); Del ta C onstruction v. Dept. of Haw aii H ome 
Lands, et al., PCH-2008-22/PCH-2009-7 (April 9, 2009). 
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Time for Filing Protest; Posting of Award; HRS  §103D-701(a), as amen ded, requires that 
protests of an award or proposed award shall in any event be submitted within five working days after 
the posting of the award.   Frank Coluccio Construction Company v. City & County of Honolulu, et al., 
PCH 2002-18 (February 13, 2003). 

 
Untimely protest; equitable estoppel; Equitable est oppel m ay be a pplied a gainst 

governmental agencies to prevent manifest injustice.  Ho wever, t he doctrine should be appl ied only 
when the failure to do so would operate to defeat a right legally and rightfully obtained-it cannot create 
a right; nor can  it operate to reliev e one from the mandatory operation of a statu te.  Frank Coluccio 
Construction Company v. City & County of Honolulu, et al., PCH 2002-18 (February 13, 2003). 

 
Untimely protest; equitable estoppel inapplicable; The application of equitable est oppel 

would frustrate the policy underlying HRS §103D-701(a) by relieving the protestor from the clear and 
unambiguous time limitation set forth  in that section.  Accordingly, equitable estoppel is inapplicable 
under the circ umstances pre sented i n this case.  Fr ank Coluccio C onstruction C ompany v . C ity & 
County of Honolulu, et al., PCH 2002-18 (February 13, 2003). 

 
Untimely protest; fraudulent concealment; The ap plication of H RS §6 57-20 (fraudulent 

concealment) is limited to HRS Chapter 663 actions.  Frank Coluccio Construction Company v. City & 
County of Honolulu, et al., PCH 2002-18 (February 13, 2003). 

 
Untimely protest; HAR §3-126-4(a) invalid; As rules and regulations may not enlarge, alter, 

or restrict t he provisions of the act  bei ng administered, th e co nflict b etween HRS §10 3D-
701(a)(requiring protests to be filed within 5 working days after protestor knew or should have known 
of basis for protest) and HAR §3-126-4(a)(permitting protests to be filed prior to the expiration of five 
working days after the posting of the notice of award) must be resolved in favor of HRS §103D-701(a).  
Eckard Brandes, Inc. v. Dept. of Finance, County of Hawaii; PCH-2003-14 (July 15, 2003).   

 
Untimely protest; content of solicitation;  Petitioner’s “laten t ambiguity” claim is a p rotest 

based upon the con tent of the IFB and  as such, Pe titioner was requ ired to  have filed a pro test with 
Respondent prior to t he date set for receipt of offers.  Ak al Security, Inc. v. De pt. of Transportation; 
PCH-2004-10 (August 23, 2004).   

 
Untimely protest; issuance of  addendum; The issuance of an addendum to the IFB does not 

constitute a sep arate so licitation th at allows th e p etitioner to  raise the clai m with in 5  work ing days 
from the issuance of the addendum, at least where the addendum did not change or otherwise affect the 
provision which was t he s ubject of t he p rotest.  St oneridge Recoveri es, LLC v. C ity and C ounty of  
Honolulu, PCH-2005-7 (December 6, 2005); CR Dispatch Service, Inc. dba Security Armored Car & 
Courier Service v. DOE, et al., PCH-2007-7 (December 12, 2007). 

 
Untimely protest; tolling of limitation period by issuance of addendum; , Where none of the 

addenda issued in connection with the IFBs affected the provision upon which the protest was base d, 
the ad denda c annot se rve as  a ba sis t o t oll t he l imitation period.  CR Di spatch Service, I nc., d ba 
Security Armored Car & Courier Service v . Dept. of Education, et al., PCH-2007-7 (December 12,  
2007).    

 
5-day period not triggered by speculation; The 5-day period within which a protest must be 

submitted is n ot triggered by mere speculation or hindsight.  Del ta Construction v . Dept. of  Hawaii 
Home Lands, et al., PCH-2008-22/PCH-2009-7 (April 9, 2009). 

 
Untimely protest; licensed required by solicitation; The IFB unequivocally required a C-37 

specialty contractor’s license.  T hus, if Petitioner believed that that requirement was imp roper, it was  
obligated to protest within 5 working days and, in any event, prior to the submission of bids.  Ludwig 
Contr., Inc. v. County of Hawaii, PCX-2009-6 (December 21, 2009).   
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Protest Based Upon Content of Solicitation; Paradigm’s claim that the Preference is unduly  
restrictive because it required contractors to provide proof that all applicable returns had been filed and 
all corresponding payments had bee n made fo r t he four successive years prior t o t he submission o f 
their b ids, and sh ould b e m odified “to  give recog nition to Parad igm fo r th e more th an 17  years o f 
experience of its President, Alex Kwon, in Hawaii”, constitutes a claim based upon the content of the 
solicitation.  Thus , i f Paradigm believed that the Preference was cont rary to HRS §103D-405(a) and 
should be m odified “to m ake it rational”, it was obligated to su bmit su ch a protest p rior to th e 
submission of bids.  Paradigm Constr. v. Dept of Hawaiian Home Lands, State of Hawaii, PCH-2009-
16 (October 7, 2009). 

 
 C.  Subject of Protest; Protestors may file a protest on any phase of the solicitation or  
award including, but not lim ited to, specificat ions preparation, bid solicitation, award, or 
disclosure of information marked confidential in the bid or offer.  HAR §3-126-3(b). 

 
Cases: 
 

Filing of second protest based upon the “award” of contract cannot resurrect untimely 
protest; A protestor i s not al lowed t o fi le a post  awa rd protest (c ontesting t he awar d i tself) on 
essentially the same factual basis – which was known to the protestor and was used by the protestor in 
filing an  earlier (p re-award) protest.  Rath er, the requirement that protests be fi led within 5 working 
days after the protestor knows or should have known of the facts leading to the filing of the protest is 
still controlling.  Thus, the subsequent awarding of the contract, in and of itself, do es not provide an 
independent b asis fo r t he fi ling of a sec ond protest an d cannot resurrect an untimely pr otest.  GTE 
Hawaiian Telephone Co., Inc. v. C ounty of Maui, PCH 98-6 (December 9, 1998).   See also, Jas. W. 
Glover, Ltd. v. Board of Water Supply (August 7, 2001)(filing of second protest unnecessary). 

 
Breach of contract claim not properly before Hearings Officer; Construing t he f oregoing 

provisions with reference to each other leads to the obvious conclusion that th e legislature intended to 
limit th e au thority o f t he Hearings Officer to  re view clai ms arisin g directly fro m t he so licitation 
process while reserving exclusively to the courts the power to  preside over contract disputes.  Roberts 
Hawaii School Bus, Inc. v. DOE; PCH-2003-25 (November 7, 2003).   

 
Solicitation process; Solicitation process in cludes bu t is n ot lim ited to  sp ecifications 

preparation, bi d s olicitation, award, or di sclosure of i nformation m arked co nfidential in  th e bid or 
offer.  Roberts Hawaii School Bus, Inc. v. DOE; PCH-2003-25 (November 7, 2003). 

 
Letter of clarification not a protest, Hearings Officer lacks jurisdiction; Because 

Petitioner’s letter to Respondent was a request for clarification and not a protest, HRS §103D-701 does 
not apply.  T herefore, the  Hearings Officer lacks j urisdiction under H RS §1 03D-709.  Cushnie 
Construction v. Dept. of Finance, County of Kauai, PCH-2008-18 (December 11,2008).. 
 
D.  Content of Protest; The written protest shall include as a minimum the following: 

 
(1)  The name and address of the protestor; 

 
(2)  Appropriate identification of the proc urement, and, if a contract has been 

awarded, the contract number; 
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(3)  A statement of reasons for the protest; and 

 
(4) Supporting exhibits, evidence, or docum ents a vailable within the filin g 

time in which case the expected availability date shall be indicated.  
 
HAR §3-126-3(c). 
 
Cases: 
 

Content of protest; directory in nature; The requ irement in HAR §3-126-3(c) which states 
that protests shal l include supporting exhibits, evidence, or d ocuments appears to be one which was 
promulgated with a view to the proper and orderly conduct of business concerning convenience rather  
than substance and t herefore can be re garded as di rectory.  Thi s is particularly true where the protest 
has i ncluded a  suf ficient st atement of t he r eason u nderlying i t, a nd t here has been a r efusal by t he 
effected agency to release such m aterials for inclusion in the protest.  Big Island Recycling & Rubbish 
v. County of Hawaii, PCH 99-12 (December 17, 1999). 

 
Protest must place agency on notice of filing of protest;  At minimum, a protest must place 

the procuring agency on notice of the filing of a protest.  Such notice is obviously necessary before the 
agency ca n t ake st eps t o resolve t he protest or i ssue a decision u pholding or denying t he protest.  
Additionally, adequate notice o f a protest is a prerequ isite to  th e app lication of t he stay.  Frank 
Coluccio C onstruction C ompany v . C ity & C ounty of  Honolulu, et al ., PCH-2002-12 (October 18, 
2002 ). 

 
 
 E.  Authority to Resolve Protest; The chief procurement officer or designee, prior to 
the comm encement of an adm inistrative pro ceeding or an action in co urt m ay settle and  
resolve a protest concerning the solicitation or award of a contract.  HRS §103D-701(b). 
 
Cases: 
 

Governmental agencies; limited jurisdiction; Administrative agencies are tribunals of limited 
jurisdiction.  Generally, they only have adjudicatory jurisdiction conferred on them by statute.  The ir 
jurisdiction is dependent entirely upon the validity and the terms of the statute reposing power in them.  
Roberts Hawaii School Bus, Inc. v. DOE; PCH-2003-25 (November 7, 2003); Stoneridge Recoveries, 
LLC v. City and County of Honolulu; PCH-2003-5 (June 26, 2003); 2 Am Jur 2d Administrative Law, 
§275 (2nd Edition). 

 
 F.  Agency Decision; If  the protest is no t resolved by m utual ag reement, the ch ief 
procurement officer or designee shall prom ptly issue a decision in wri ting to uphold or deny 
the protest.  The decision shall: 
 

(1) State the reasons for the action taken; and 
 
(2)  Inform the protestor of the protestor’s rights to review. 

 
HRS §103D-701(c) 
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Cases: 
 

Failure to properly inform protestor of its rights to review; estoppel; Respondent’s violation 
of HRS §103D-701(c) may have been a basis for estopping Respondent from claiming that Petitioner’s 
request for administrative review was untimely.  Jas. W. Glover, Ltd. v. Board of Water Supply (August 
7, 2001).          
 
 Failure to properly inform protestor of the time for appeal; The  deci sion by C hief 
Procurement Officer must notify the protestor of the correct time limitations under HRS §103D-712(a).  
Where the decision erroneously states that the time for appeal is seven days from the date of receipt of 
the written decision when the statute provides that the time for appeal is for sev en days from the date 
of t he i ssuance of t he deci sion, t he decision failed t o c omply wi th HR S § 103D-701(c)(2).  Matt’s 
Transmission Repair, Inc. v. Department of Budget & Fiscal Services, et a l., Civil No . 01-1-3242-11; 
01-1-3309 (Consolidated)(First Circuit Court, 5/28/02).   
 
 Failure to properly inform protestor of the time for appeal; Where the decision erroneously 
states that the time for appeal is seven days from  the date of receipt of the written decision rather than 
seven days from the issuance of the decision, a protest filed within the time provided in the decision is 
nevertheless timely.  Matt’s Transmission Repair, Inc. v. Department of Budget & Fiscal Services, et 
al., Civil No. 01-1-3242-11; 01-1-3309 (Consolidated)(First Circuit Court, 5/28/02).         
 
 Failure to properly inform protestor of the time for appeal; denial of due process; Where 
the decision erroneously states that the time for appeal is seven days from the date of receipt of the 
written decision rather than seven days from the issuance of the decision, a protest filed more than 
seven days after the issuance of the decision but within the time provided in the decision would 
constitute a denial of the appellant’s right to due process.  Matt’s Transmission Repair, Inc. v. 
Department of Budget & Fiscal Services, et al., Civil No. 01-1-3242-11; 01-1-3309 
(Consolidated)(First Circuit Court, 5/28/02).           
 

Agency decision; failure to address all issues raised in protest; If the agency’s determination 
that a protest was untim ely is incorr ect, the agency’s failure to address all of the issues raised in the 
protest would only result in unnecessary delays an d piecemeal l itigation.  Marsh USA Inc. v. City & 
County of Honolulu, et al., PCX-2010-1 (February 11, 2010).           

 
Agency decision must address all issues raised in protest; waiver; Just as a protestors are  

required to rai se all o f its clai ms in  a ti mely an d “effici ent” m anner, so is the pro curing ag ency 
required to respond to al l of t hose claims in i ts decision.  The pract ice of res ponding to a prot est in 
piecemeal fashion which may result in the need for m ultiple proceedings is directly contrary to HRS 
§103D-701 an d t he Legi slature’s desi re t o minimize t he di sruption t o pr ocurements and co ntract 
performance.  Acc ordingly, a p rocuring a gency’s fa ilure to pro mptly a ddress all of t he protestor’s 
claims in its d ecision may constitute a waiver of the agency’s right to challenge those claims.  Marsh 
USA Inc. v. City & County of Honolulu, et al., PCX-2010-1 (February 11, 2010). 

 
Agency decision must address all issues raised in protest; waiver determined from totality of 

circumstances; A waiver oc curs when t here i s “an i ntentional rel inquishment of a k nown ri ght, a  
voluntary rel inquishment of r ights, and the relinquishment or ref usal to use a ri ght” Coon v. City & 
County of Honolulu, 98 Hawaii 233 (2002), and is determined by a consideration of the totality of the 
circumstances.  State v. M ariano, 114 Hawaii 27 1 ( 2007).  An effect ive waiver presupposes full 
knowledge o f t he ri ght or privilege bei ng waived an d so me act  done desi gnedly or knowingly t o 
relinquish it.  Th e waiv er m ust b e a ccomplished with sufficient awarenes s of the rele vant 
circumstances and likely consequences .  State of  Connecticut v. N elson, __ A .2d __ (2010).  Mars h 
USA Inc. v. City & County of Honolulu, et al., PCX-2010-1 (February 11, 2010). 
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Agency decision must address all issues raised in protest; waiver; governmental agencies 
placed on notice; Governmental agencies are henceforth placed on notice that their failure to prom ptly 
address in their decision all of the claims raised in a protest may result in the waiver of their ability to 
later challenge those unaddressed claims.  Marsh USA Inc. v. City & County of Honolulu, et al.  
PCX-2010-1 (February 11, 2010). 

 
 

 G.  Decision Mailed to Protestor; A copy of the decision shall be mailed or otherwise 
furnished immediately to the protestor and any other party intervening.  HRS §103D-701(d). 
 
Cases:  
 

Issuance of denial by facsimile transmission; timely appeal; A procuring agency may issue 
its decision under HRS §103D-701(c) by facsimile transmission and, in that event, the term “issuance” 
as used in  HRS §103D-712(a) means the date of the t ransmission, as  evidenced by the confirmation 
sheet.  Diversified Pl umbing & Ai r C onditioning v . Hawaii Pu blic H ousing A uthority, et  al ., PC H-
2009-4 (March 9, 2009); Friends of He’eia State Park v. Dept. of Land and Natural Resources, State 
of Hawaii, PCX-2009-4 (November 19, 2009). 

 
 H.  Stay; In the ev ent of a timely protest, no further ac tion shall be taken on the 
solicitation or the awar d of the con tract until the chief procurem ent officer makes a written  
determination that the award of the contract wi thout delay is necessary to protect substantial 
interests of the State.  HRS §103D-701(f); HAR §3-126-5 (states “no award”). 
 
Cases:   
 

Violation of stay; The award of a c ontract notwithstanding the fa ct that a tim ely protest had 
been received and no written determ ination had been made by a gency that the a ward of the contract 
without delay was n ecessary to protect the substantial interests of the State, v iolates the provisions of 
HRS §103D-701(f).  Becaus e the award of a cont ract so seve rely limits the relief available HRS 
§103D-701(f) requires that a ti mely protest halt solicitation and contracting activities until the protest 
is resolved.  Carl Corp. v. State Dept. of Educ., 85 Haw. 431 (1997). 

 
Violation of stay; The contract was a warded to KTW notwithstanding the fact that a  timely 

protest had been received and no written determination had been made by Respondent that the award 
of the contract without delay was necessary to protect the substantial interests of the State.  The record 
is completely devoid  of any such “substantial in terest” determination that would arguably meet the 
requirements o f H RS §1 03D-701(f).  Thu s, th e aw ard of the contra ct to KT W vi olated the stay.  
Environmental Recycling v. County of Hawaii, PCH 98-1 (July 2, 1998). 

 
Head of purchasing agency chargeable with knowledge of applicable regulations; reliance 

solely on HRS §103D-701 insufficient to make execution of contract reasonable in face of stay 
provision; By virtue as head of a purchasing agency with authority to enter contracts, Kane is certainly 
chargeable with knowledge of the regulations applicable to public procurement.  Thus, Kane’s reliance 
on HRS §103D-701 was insufficient to make his execution of the contract, notwithstanding the stay 
provision, reasonable.  Carl Corp. v. State Dept. of Educ., 85 Haw. 431 (1997). 
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Merits of protest irrelevant to substantial interest determination; Consideration of the merits 

of the protest has no place i n the “ substantial interest” determination required by HRS §103D-701(f). 
Carl Corp. v. State Dept. of Educ., 85 Haw. 431 (1997). 

 
Substantial interest determination must specify State’s interest; A “su bstantial in terest” 

determination must specifically identify the State in terests involved and articulate why it is n ecessary 
for the protection of those interests that the con tract be awarded without delay.  Ca rl Corp. v. State 
Dept. of Educ., 85 Haw. 431 (1997). 

 
Stay provision applies to all activities relating to procurement.  In re C arl makes clear that  

all act ivities re lating to  the procurement, including activ ities relating to  the so licitation, contract and 
performance of the contract  must immediately cease o nce a tim ely protest has been recei ved, 
notwithstanding the delivery of the contract and a notice of award letter.  Jas. W. Glover, Ltd. v. Board 
of Water Supply (August 7, 2001).       

 
Processing of contract violated stay.  City violated HRS §103D-701(f) when it con tinued to 

process the contract for final execution notwithstanding the timely filing of a protest.  Jas. W. Glover, 
Ltd. v. Board of Water Supply (August 7, 2001). 

 
Substantial interest determination; requirements; A d etermination that su bstantial State  

interests were “involved” is not sufficient under the plain language of HRS §103D-701(f), to allow the 
agency to proc eed with the c ontract despite the protest.  Not only must substantial State interests be 
“involved”, but t he del ay re quired t o res olve t he s olicitation p rotest must t hreaten t o im pair t hose 
interests such that award of the contract w ithout delay is  necessa ry to protect them .  Carl Corp. v. 
DOE; 946 P.2d 1 (1997). 

 
Stay; general rule; The general rule established by HRS §103D-701(f) is that a timely protest 

halts so licitation and  con tract activ ities u ntil th e p rotest is reso lved.  B y maintaining th e statu s quo 
during the pendency of a protest, violations of the procurement Code can be rectified before the work 
on t he c ontract has proceeded s o fa r t hat effect ive remedies, for t he p rotestor a nd t he public, are  
precluded by expense and impracticality.  Carl Corp. v. DOE; 946 P.2d 1 (1997).   

 
Substantial interest determination; delay normally minimal; Because the C ode s hortens 

deadlines f or filing protests and  ap plications f or review an d e xpedites t he adm inistrative hea rings 
process, the delay contemplated is minimal, generally a few months.  Carl Corp. v. DOE; 946 P.2d 1 
(1997). 

 
Substantial interest determination; essential state functions; There are situations where a  

delay of  several months before a  contract may be awar ded would have serious repercussions on the 
continuation of essen tial State fun ctions.  It is in  th ese situations t hat th e so licitation or award  is 
allowed to proceed, upon a written determination that “t he a ward of the contract without delay is 
necessary to protect the substantial interests of the State.” As the commentary to the ABA Model Code 
§9-101, which is su bstantially identical to  HRS §103D-701(f), explains:  “In gene ral, the fi ling of a  
protest sho uld h alt th e p rocurement u ntil th e con troversy is reso lved.  In  ord er to  allow essen tial 
governmental functions to c ontinue, Subsection (6) provides that the [State] may proceed with the  
solicitation or award of the contract, despite the protest, upon a d etermination in writing by the Chief 
Procurement Officer or the head of the Purchasing Agency that such action is necessary.  It is expected 
that such a determination will occur only in those few circumstances where it is necessary to protect a 
substantial interest of the [State].”  Carl Corp. v. DOE; 946 P.2d 1 (1997). 
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Substantial interest determination; burden of proof; The bidder met its burden of proving by 
a preponderance of the evidence that continued performance on the contract pending resolution of the 
protest was not necessary to protect substantial State interests.  Carl Corp. v. DOE; 946 P.2d 1 (1997). 

 
Substantial interest not established; The record shows by a preponde rance of the evidence 

that p erformance o f th e con tract with out delay was n ot n ecessary to  main tain lib rary au tomation 
services.  A l ibrary official test ified that DRA would continue to support the agency on a m onth-to-
month extension agreement and that the maintenance support contract with DRA renews automatically 
from year to year if both parties agree to all the terms and that DRA was willing to continue providing 
services under its co ntract un til th e p rotest was resolved an d a new ven dor co mmenced providing 
services.  Therefore, although the State may have a substantial interest in continuing library automation 
services, award of the c ontract to Ameritech without delay was not necessary to pro tect that in terest 
and Carl proved as much by a preponderance of the evidence.  Carl Corp. v. DOE; 946 P.2d 1 (1997). 

 
Substantial interest not established; The savings t hat would be r ealized by  m otorists i n 

having a vehicle storage lot within the zone; the disruption that would result from having to transfer 
the towing duties back to Petitioner; and a p reference for distributing the to wing services contract to 
other vendors are not “substantial government interest.” Moreover, the fact that the substantial interest 
determination was no t m ade u ntil so me el even days after th e pro test had  b een filed  also b elies th e 
City’s ch aracterization of tho se in terests as su bstantial.  S toneridge R ecoveries, LL C v. C ity and  
County of Honolulu, PCH-2004-3 (March 19, 2004). 

 
Substantial interest established; The City’s n eed fo r towing serv ices in  th e zo ne is a 

substantial interest where the evidence established that such services were required to remove vehicles 
that are invol ved in accide nts, obstruct drive ways, bloc k fire hy drants, a nd othe rwise pose public  
safety hazards.  Stoneridge Recoveries, LLC v. City and County of Honolulu, PCH-2004-3 (March 19, 
2004). 

 
Stay applies to contract performance;  In discussi ng the stay a nd the rem edies available 

under the Procurement Code, the Carl Court held that a timely p rotest halts so licitation and contract 
activities until the protest is resolved, and “the further performance on the contract has proceeded, the 
more likely it is, given the applicable factors, that ratification of the contract is ‘in the best interests of 
the State,’ effectiv ely eliminating any remedy, either to the pu blic or the pro testor, from an  illegally 
entered contract.” The Court’s comments make clear that the stay ap plies to, and requires the halting 
of, any  f urther per formance on t he c ontract.  Stoneridge Recove ries, LLC v. City and County of 
Honolulu, PCH-2004-3 (March 19, 2004). 
  
 Stay not applicable to contract unrelated to solicitation;  The imposition of the stay does not 
entitle Petitioner to the contract since the stay only affects the emergency procurement, award and contract to 
Oahu Auto.  It does not affect the towing services agreement between Petitioner and Respondent which expired 
after March 5, 2004.  Stoneridge Recoveries, LLC v. City and County of Honolulu, PCH-2004-3 (March 
19, 2004). 
 

Violation of Stay; Basis for sanctions; Under the Code as presently written, a violation of the 
stay does not present an independent basis for the imposition of sanctions.  Where the agency violates 
the stay b ut the protestor is un able to prove that (1) the solicitation itself was in  violation of the code 
and that (2) the agency’s actions in awarding the contract amounted to bad faith, the Hearings Officer 
is powerless to impose sanctions for the violation and award attorney’s fees.  Jas. W. Glover , Ltd. v. 
Board of Water Supply (August 7, 2001).  

 



 53

Substantial interest determination; uncertainty arising from litigation; T he unce rtainty 
arising from litigation cannot serve as t he sole basis for est ablishing that a waiver of the stay without 
delay is necessary.  That is because the very purpose of a substantial interest determination is to allow 
the solicitation and contract award to proceed in the face of a pending protest or administrative review 
– bu t on ly wh en th e pending action th reatens t o i mpair th e su bstantial in terest in volved.  
Notwithstanding this, there is nothing in the CPO’s “co mments” that identifies or otherwise indicates 
that the time required to  complete the election preparations was identified or con sidered.  Th us, the  
CPO’s decision di d not suffi ciently “articulate why it is necessary” for the cont ract to be a warded 
without delay.  Election Systems & Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 
2008). 

       
 I.  Costs; In addition to any other relief, when a protest is sustained and the protesting 
bidder or offeror should have been awarded the contract under the solicitation but is not, then 
the protesting bidder or offeror shall be entitled to the reasonable costs incurred in connection 
with the solicitation, including bid or proposal preparation costs but no attorney’s fees .  HRS 
§103D-701(g); HAR §3-126-7(b). 

 
 J.  Request for Reconsideration; HAR §3-126-8. 
 

(1)  W ho May File - Reconsideration of  a decision of the chief procurem ent 
officer m ay be requested by the protesto r, appellant, any in terested party who 
submitted comments during consid eration of the protes t, or any agency involved in 
the protest. 

 
(2)  When Filed – Requests for reconsideration shall be filed not later than ten 

(10) working days after receipt of such decision. 
 
  (3)  Notice to State - T he protesting bidder or offeror shall inform  the State 
within five (5) working days af ter the final decision if an administrative appeal will be filed.  
An appeal shall be filed within seven (7) calendar days of the determ ination.  HAR §3-126-
8(e). 
 
Cases:   

 
Untimely request for reconsideration does not restart time to  appeal; A Petitioner’s 

untimely filing of a m otion for reconsideration – regardless of how it m ay have been handled by the 
agency – did not restart the clock for calculating the time to file a request for an administrative review 
under HR S §103D-712(a).  Brewer Envir onmental Indus tries, In c. v . C ounty of  K auai, PC H 9 6-9 
(November 20, 1996). 

 
Validity of rule providing for reconsideration; HAR §3-126-8 may be either an appropriate 

rule for clarifying and enhancing the implementation of HRS Chapter 103D, or an invalid rule which 
“violates co nstitutional or statu tory provisions, or ex ceeds th e statu tory authority of the ag ency as 
expressed by the legislature in enacting that chapter.  RCI Environmental, Inc. v. State Dept. of Land 
and Natural Resources, PCH 2000-10 (January 2, 2001).   
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Reconsideration rule counterproductive to purpose of Code; It wou ld seem  th at th e 
reconsideration process may actually be co unterproductive to the expressed purpose(s) of t he Hawaii 
Public Pr ocurement C ode.  RCI E nvironmental, Inc. v . State De pt. of L and and N atural Res ources, 
PCH 2000-10 (January 2, 2001).  

 
Reconsideration rule appears to be invalid; The promulgation of HAR §3-126-8 might have 

been appropriate if the ten working days allowed for requesting a reconsideration under subsection (b) 
had been less, instead of more, than the seven calendar days allowed for requesting an administrative 
hearing under subsection (e).  Nevertheless, such is not the situation here, where the effect of t he rule 
is to extend – more or less i ndefinitely – the statutory time li mitations on actions prescribed in HRS 
§103D-712.  T hus, it appea rs that HAR §3-126-8 is invali d because it exceeds the stat utory authority 
of th e procurement p olicy bo ard and  th e Petitioner’s req uest for an  ad ministrative hearing sho uld 
actually have been m ade in accorda nce wi th the re quirements of HRS §103D-712 (i e within seve n 
calendar days of Respondent’s decision denying the Petitioner’s protest).  RCI Environmental, Inc. v.  
State Dept. of Land and Natural Resources, PCH 2000-10 (January 2, 2001).  
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XII.  ADMINISTRATIVE REVIEW 
 
 A.  Jurisdiction of Hearings Officers; Hearings  Off icer shall have jur isdiction to  
review and determ ine de novo any request fr om any bidder, offeror, contractor or 
governmental body aggrieved by a determ ination of the chief procurem ent officer, head of a 
purchasing agency, or a designee of either officer.  HRS §103D-709(a). 
 
Cases: 
 

De novo determination; The prov isions of HR S §103D-709(a) ex tend ju risdiction t o th e 
Hearings Officer to review d e no vo the determinations of  t he chi ef p rocurement officer, head of a  
purchasing agency, or a designee of either officer, made pursuant to HRS §§103D-310, 103D-701 or 
103D-702.  Carl Corp. v. State Dept. of  Educ., 85 Haw. 431 (1997); Browning-Ferris Industries of 
Hawaii, I nc. v. S tate D ept. of Tra nsportation, PC H 2000- 4 (Jun e 8, 200 0); Ja s. W. Glover, Ltd . v. 
Board of Water Supply (August 7, 2001); Phillip G. Kuchler, Inc. v. DOT; PC H-2003-21 ( March 18, 
2004 ).   

 
Jurisdiction of administrative agency.  An adm inistrative age ncy may always det ermine 

questions about its own jurisdiction. Carl. Corp. v. State, 93 Haw. 155 (2000).   
 
No jurisdiction over concession contract; A petition for an  administrative hearing to contest 

the award of a concessi on cont ract whic h was s olicited/awarded by  an age ncy p ursuant t o t he 
provisions of HRS Chapter 102 (Concessions on Public Property) does not fall within the jurisdictional 
authority of DCCA Hearings Officers as se t out  in HRS Chapter 103D.  Th e term “conce ssion” (as 
defined in  HRS §10 2-1) focuses on an  agen cy’s granting a privilege t o co nduct cer tain op erations, 
while the term, “procurement” (as defined in HRS §103D-104) focuses on the agency acquiring goods, 
services or construction.  El ite Transportation Co., Inc. v. State Dept. of Transportation, PCH 96-2 
(May 21, 1997). 

 
No jurisdiction to review exemption determination; HRS §10 3D-102(b) precluded 

administrative review of chi ef proc urement officer ’s det ermination that contract was  exem pt from 
requirements of C ode.  T herefore, Heari ngs Officer c orrectly concl uded t hat he  di d n ot hav e 
jurisdiction to review chief procurement officer’s determination that interim contract was exempt from 
requirements of code.  Carl. Corp. v. State, 93 Haw. 155 (2000).   

 
Termination of contract renders moot question of whether contract should be ratified; 

Hearings Officer was not required to consider best interest of State in accepting parties’ termination of 
contract, a nd Hearings O fficer p roperly f ound t hat c ontracting a gency’s t ermination of c ontract 
rendered moot the determination of whether contract should be t erminated or ratified.  Carl. Corp. v. 
State, 93 Haw. 155 (2000).  

 
Termination of Hearings Officer’s jurisdiction upon issuance of decision;  The  C ode 

requires Hearings Officers to exp editiously issue a decision on a request for review made pursuant to 
HRS §103D-709 t hat di sposes of  t he underlying protest.  When i ssued, t hat deci sion i s fi nal an d 
conclusive and  con stitutes a fin al ad judication of th e merits o f th e pro test.  Th e issu ance of th at 
decision als o terminates the  Hea rings Officer’s juris diction o ver the req uest fo r re view.  Frank 
Coluccio C onstruction C ompany v . C ity & C ounty of  Honolulu, et al ., PCH-2002-12 (October 18, 
2002 ). 
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No jurisdiction over protest once decision issued; reliance on earlier protest inappropriate;  
Petitioner cannot rely on its protest in PCH-2002-7 to establish the Hearings Officer’s jurisdiction over 
its September 27, 2002 request for review since that protest was fully adjudicated in the earlier action.  
Frank Coluccio Construction Company v. City & County of Honolulu, et al., PCH-2002-12 (October 
18, 2002 ). 

 
Governmental agencies; limited jurisdiction; Administrative agencies are tribunals of limited 

jurisdiction.  Generally, they only have adjudicatory jurisdiction conferred on them by statute.  The ir 
jurisdiction is dependent entirely upon the validity and the terms of the statute reposing power in them.  
Roberts Hawaii School Bus, Inc. v. DOE; PCH-2003-25 (November 7, 2003); Stoneridge Recoveries, 
LLC v. City and County of Honolulu; PCH-2003-5 (June 26, 2003); 2 Am Jur 2d Administrative Law, 
§275 (2nd Edition). 

 
Suspension of Code by Governor terminates Hearings Officer jurisdiction; As a resu lt o f 

the 2 006 ea rthquake, t he Governor, pursuant t o HR S § 128-10, su spended a pplication o f C ode for 
projects ai med at  re pairing damage.  S uspension of C ode rem oved t he solicitation an d re quest for 
administrative rev iew from the jurisdiction and authority of the Heari ngs Officer.  HI-Tech Rockfall 
Construction, Inc. v. County of Maui, PCH-2008-1 (May 5, 2008). 

 
Act 175; jurisdictional requirements to perfect appeal; purpose; In addition to expediting the 

overall appeals process, the amendments to HRS §103D-709, as provided by Act 175, were obviously 
designed to limit the filing of appeals.  l Construction, Inc. v. County of Maui, PCH-2008-1 (May 5, 
2008).  Fri ends of He’eia State Park v . Dept. of Land and Natural Resources, State of Hawaii, PCX-
2009-4 (November 19, 2009). 

 
Act 175; bond required to complete appeal; In order to file an appeal with OAH, the protest 

must meet the jurisdictional amounts set forth in subsection (d), and the protestor must submit a bond 
meeting the criteria set forth in subsection (e).  Until such bond is posted, the request for administrative 
review is in complete an d the ti me l imitation for filing a v alid requ est fo r administrative rev iew 
continues to run.  Thus, a request for administrative review was untimely filed where a cash bond was 
posted eight days after the issuance of the denial.  Friends of He’eia State Park v. Dept. of Land and 
Natural Resources, State of Hawaii, PCX-2009-4 (November 19, 2009). 

 
 B.  Powers of Hearings Officers; Hearings Officers sh all have power to issue 
subpoenas, administer oaths, hear testimony, find facts, make conclusions of law, and issue a 
written decision which shall be final and c onclusive unless a person or governm ental body 
adversely affected by the decision commences an appeal in the suprem e court.  HRS §103D-
709(b). 
 

Cases: 
 

 Hearings Officer’s decision final and conclusive; The Code directs the Hearings Officer to 
expeditiously i ssue a d ecision that d isposes of the underlying protest.  Wh en issued, that decision is 
final and conclusive and constitutes a fin al adjudication of the merits of the protest.  Frank Coluccio 
Construction Company v. City & County of Honolulu, et al., PCH-2002-12 (October 18, 2002 ).   

 
 Jurisdiction following issuance of decision; reconsideration of decision;  Neither HRS  
Chapter 103D n or its i mplementing ru les provide th e Hearings Officer with  t he au thority to  retain  
jurisdiction over a matter after a re quest for review has been decided.  There is no provision in either 
HRS Chapter 103D or its implementing rules that allow aggrieved party to seek reconsideration of the 
Hearings Officer’s decision.  Frank Coluccio Construction Company v. City & County of Honolulu, et 
al., PCH-2002-12 (October 18, 2002). 
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 C.  Authority of Hearings Officers; Hearing s Officers s hall d ecide whether the 
determinations of the ch ief procu rement offi cer were in accordance  with th e Cons titution, 
statutes, regulations, and the term s and cond itions of the solicitation or contract.  HRS 
§103D-709(f). 
 
Cases: 
 

Authority; generally; In re viewing t he c ontracting officer’s determ inations, th e Hearings 
Officer is ch arged with th e t ask of d eciding wh ether those d eterminations were in a ccord with t he 
Constitution, statutes, regulations, and the terms and conditions of the solicitation or con tract.  Okada 
Trucking C o., Ltd. v. B oard of Wat er S upply et . al , PC H 99 -11 ( November 10, 1 999) ( reversed on  
other grounds); Haw aiian Dredging C onstruction C o. v. C ity & C ounty of  Honolulu, PC H 9 9-6 
(August 9, 1999); Hawaii Newspaper Agency, et. al, v. State Dept. of Accounting & General Services, 
and Milici Valenti Ng Pack v. State Dept. of Accounting & General Services, PCH 99-2 and PCH 99-3 
(consolidated)(April 16 , 1 999); GTE Haw aiian Tel ephone C o., Inc. v.  C ounty of  M aui, PC H 9 8-6 
(December 9, 1998) ; Environmental Recyc ling v. County of Hawaii, P CH 98-1 (July 2, 1998) ; and  
Standard Electric, Inc. v. City & County of Honolulu, et. al, PCH 97-7 (January 2, 1998).   

 
Hearings Officer has authority to act in same manner as contracting officials; In reviewing 

the determinations of t he con tracting officials, th e Hearings Officer has the  aut hority to act  on a  
protested s olicitation or aw ard i n t he sam e manner an d t o t he sam e extent as co ntracting officials 
authorized to resolve protests under HRS §103D-701.  Carl Corp. v. State Dept. of Educ., 85 Haw. 431 
(1997).    

 
Authority to ratify or terminate contract;  Hearing s Officer had au thority on ly to decide 

whether to ratify or t erminate contract, and did not have authority to dictate the method or manner of 
contract termination.  Carl Corp. v. State, 93 Haw. 155 (2000). 

 
Impartiality of Hearings Officers; Rulings that are in the opposing party’s favor do not equal 

a lack of impartiality.  Southern Food Group, L.P. v. Dept. of Educ.,et.al., 89 Haw. 443 (1999). 
 
Hearings Officer’s scope of review; limited to issues raised in  protest; In l ight o f HR S 

§103D-709(f), in order for the Hearings Officer to review Petitioner’s claims, Petitioner must have first 
raised those issues in a tim ely bid protest to the agency.  Because Petitioner’s protest did not identify 
these issues to Respondent, the Hearings Officer concludes that Petitioner is barred from raising these 
issues in the administrative proceedings.  Akal Security, Inc. v. Dept. of Transportation; PCH-2004-10 
(August 23, 2004).   

 
Hearings Officer’s scope of review; limited to issues raised in  protest and response; 

Petitioner was not precluded from contesting Respondent’s reliance on HAR §3-122-53 even though 
Petitioner did not raise the issue in its protest where Respondent raised the issue for the first time in its 
denial of  the pr otest.  Access S ervice Corp . v. City and C ounty of Honolulu, et al., PCX-2009-3 
(November 16, 2009).   

 
 D.  Standing to request administrative review; Only parties to the protest may initiate 
an administrative review.  HRS §103D-709(c). 
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Cases: 
 

Standing issue may be raised sua sponte; The question of standing to bring an action may be 
raised s ua sponte by the He arings Offi cer having jurisdiction over the case.  Hawaii Newsp aper 
Agency, et. a l., v. State Dept. of Accounting & General Services, et.al. and Milici Va lenti Ng Pack v. 
State De pt. of  Accounting &  General Se rvices, PCH 9 9-2 a nd PCH 99 -3 (consolidated)(April 16, 
1999). 

 
Intent to submit proposal insufficient to create standing; The protestor’s stated intention to 

submit a p roposal in  response to  any resolicitation, and its effo rts to  secure resolicitation by filing a 
protest, can do nothing to create the necessary interested party status.  MCI Telecommunications Corp. 
v. United States, 878  F.2d  362 (Fed. Cir . 1989), cited  in Hawaii Newspaper Agency, et . al ., v.  State 
Dept. of Accounting & General Services, et. al and Milici Valenti Ng Pack v. State Dept. of Accounting 
& General Services, et. al, PCH 99-2 and PCH 99-3 (consolidated)(April 16, 1999). 

 
Standing; aggrieved party; Because Milici no longer had any rea listic expectation of 

submitting a p roposal an d bein g award ed the co ntract, it was n ot an  “ag grieved” party wh en th e 
contract was s ubsequently awar ded t o R FD.  Hawaii N ewspaper A gency, et . al., v.  St ate De pt. o f 
Accounting & General Services, and Milici Valenti Ng Pack v. S tate Dept. of Accounting & General 
Services, PCH 99-2 and PCH 99-3(consolidated)(April 16, 1999). 

 
 E.  Time/Place to File; Requests for adm inistrative review  shall be made within 
seven (7) calendar days of the issuance of a written determination  directly to the Of fice of 
Administrative Hearings.  HRS §103D-712(a). 
 
Cases:   
 

Time to file; from issuance of written determination; The m andatory l anguage i n HR S 
§103D-712(a) specifies that requests for administrative review be made within seven calendar days of 
the issuance of a written  d etermination rath er th an sp ecifying eith er the d ate o f m ailing or d ate of 
receipt to be the tim e from which the seven calendar da ys begin to run.  Nihi Lewa In c. v. City & 
County of Honolulu, PCH 99-13 (December 17, 1999); Friends of He’eia State Park v. Dept. of Land 
and Natural Resources, State of Hawaii, PCX-2009-4 (November 19, 2009). 

 
Issuance of written determination; date of mailing; “Issuance” in Public Procurement Code 

statute allowing for a dministrative review if m ade “within seve n calendar days of t he issuance of a 
written determination” by purchasing agency means the date of mailing, as evidenced by the postmark 
date, rather than receipt of the mailing.  Nihi Lewa, Inc. v. Dept. of Budget & Fiscal Services;103 Haw. 
163 (  2003).  Aloha Tool & Rental, Inc. v.  Department o f Budget & Fiscal  Services; PCH-2004-13 
(September 15, 2004); American Marine Corp. v. DOT, et al., PCH-2005-12 and PCH2006-1 (March 
30, 2 006); Ak amai R oofing, Inc . v. Dept. of  Tr ansportation, et  al ., PCH-2009-5 ( PCH-2009-5); 
Friends of He’eia State Park v. De pt. of Land and Natural Resources, State of Hawaii, PCX-2009-4 
(November 19, 2009). 

 
Request for administrative review filed with purchasing agency untimely; Bidder failed to  

file req uest for re view wi thin se ven day s of i ssuance of fi nal determination an d t hus re quest was 
untimely, where request was hand-delivered to purchasing agency rather t han hearings office prior to 
the seve nth d ay aft er i ssuance an d re quest was onl y d elivered t o hearings o ffice t wo days aft er 
deadline.  Nihi Lewa Inc. v. Dept. of Budget & Fiscal Services; PCH-99-13 (December 17, 1999). 
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Time to file; generally; Both HRS §103D-712 and HAR §3-126-8(e) require that a request for 
administrative review be made within seven calendar days of the issuance of a written determination 
[under HRS §§ 103D-310, 103D-701, or  103D-702].  A failure to  co mply w ith th is mandatory ti me 
requirement precludes the pursuit of an administrative hearing.  Soderholm Sales and Leasing, Inc. v. 
County of Kauai, PCH-99-4 (March 9, 1999).   

 
Timeliness requirement jurisdictional in nature; It is wo rth noting th at th e statu tory 

language of HRS §103D-712(a) differs in significant respects f rom the regulatory language in HAR 
§3-126-3.  This statute does establish a particular date (the issuance of a written  determination) from 
which to calculate the seven cal endar days within which a request for administrative review must be 
made.  Fu rthermore, the mandatory language of this provision is ju risdictional in nature and, unlike a 
failure t o c omply wi th H AR § 3-126-3, precl udes a n u ntimely prot estor f rom pu rsuing an 
administrative heari ng.  Environmental Recyclin g of Hawa ii, Lt d. v. County of  Hawaii, PC H 95-4 
(March 20, 1996) ; Brewer Environmental Industries, Inc. v. County of Kauai, PCH 96-9 (November 
20, 1996). 

 
Timeliness requirement jurisdictional in nature; no waiver; The jurisdictional provisions of 

HRS §103D-712 (relating to the timeliness of a request for an administrative hearing) are mandatory in 
nature an d ca nnot be waived by  a pa rty.  Environmental Recycling of  Ha waii, Ltd. v. County of 
Hawaii, PCH 95-4 (March 20, 1996). 
 

Place to file; directly with DCCA; T he mandatory l anguage i n HRS § 103D-712(a)(as 
amended) specifies that requests for administrative review hearings shall be made directly to the office 
of administrative hearings.  This statutory requirement  can neither be enlarged nor diminished by the 
independent receipt, and transm ittal, of suc h a request by anothe r office of a c ounty or state 
government.  Nihi Lewa Inc. v. City & County of Honolulu, PCH 99-13 (December 17, 1999). 

 
Notification of administrative appeal; The pr ovision within HAR §3-1 26-8(e) wh ich states 

that a pro testor shall info rm the state with in five wo rking days after th e fi nal d ecision if an 
administrative appeal will be filed is fulfilled when such notification is given to the agency which has 
taken the action being protested so l ong as t he agency would fall within the very broad definition of 
state as set out in  HAR §3-120-2.  Solderholm Sales and Leasing, Inc. v. County of Kauai, PCH 99-4 
(March 9, 1999).   

 
HAR §3-126-49 inapplicable; While HAR § 3-126-49 has g eneral ap plicability to  ti me 

sensitive requ irements with in th e Co de, its p urpose is to  fu rther d efine th e g eneric u se o f th e ter m 
“days” where that term is not further defined within the statute or rule where it appears.  Significantly, 
HAR §3-126-49 begins with the limiting language that it applies “Unless otherwise provided by statute 
or rule . . .”  A nd HAR §3-126-8(e) does provide otherwise – by specifically stating that requests for 
administrative review shall be made “within seven calendar days.”  RCI Environment al, Inc. v . State 
Dept. of Land and Natural Resources, PCH 2000-10 (January 2, 2001); Eckard Brandes, Inc. v. Dept. 
of Finance, C ounty of Haw aii; PCH-2003-14 (July 15, 2003) ; Ma ui Auto Wrecki ng v. Dept. of  
Finance, PCH-2004-15 (October 27 , 2005); Pa cific Re cycling & S alvage, In c. v. Dep t. o f Finance; 
PCH-2005-2 (April 11, 2005); American Marine Corp. v. DOT, et al., PCH-2005-12 and PCH2006-1 
(March 30, 2006).   

 
Petitioner’s reliance on Respondent’s incorrect letter does not remedy late filing; 

Petitioner’s reliance on a portion of Respondent’s letter incorrectly stating that the time for filing such 
a request as within seve n calendar days aft er receipt of the decision does not rem edy the late filing.   
While th at let ter m ight o r might no t constitu te a b asis for so me o ther action , its content is not 
cognizable as a basis for thi s forum  to do ot herwise tha n correctly ap ply the correc t law.  RCI 
Environmental, Inc. v. State Dept. of Land and Natural Resources, PCH 2000-10 (January 2, 2001). 
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Time for filing commences upon issuance of decision; The statu te id entifies th e op erative 
event as “the issua nce of a written determination” and the rule is in accord by  also foc using on the 
“determination” as the operative event.  In addition, it has been consistently held that the term, “date of 
issuance” is distinguishable from the terms “date of receipt” (although it is possible t hat under a given 
set of ci rcumstances b oth c ould re fer t o the sa me ca lendar d ate), and  th at co mpliance with  t he 
provisions of the statute and/or rule is mandatory – with the result that a failure to make a timely filing 
deprives this forum of  jurisdiction to conduct  further proceedings.  RCI Environmental, Inc. v . State 
Dept. of Land and Natural Resources, PCH 2000-10 (January 2, 2001).   See also, Matt’s Transmission 
Repair, Inc. v. City & County of Honolulu, et al., PCH-2001-6 (October 29, 2001). 

 
Failure to properly inform protestor of its rights to review; estoppel; Respondent’s violation 

of HRS §103D-701(c) may have been a basis for estopping Respondent from claiming that Petitioner’s 
request for administrative review was untimely.  Jas. W. Glover, Ltd. v. Board of Water Supply (August 
7, 2001).          

 
Failure to properly inform protestor of the time for appeal; The  deci sion by C hief 

Procurement Officer must notify the protestor of the correct time limitations under HRS §103D-712(a).  
Where the decision erroneously states that the time for appeal is seven days from the date of receipt of 
the written decision when the statute provides that the time for appeal is for sev en days from the date 
of t he i ssuance of t he deci sion, t he decision failed t o c omply wi th HR S § 103D-701(c)(2).  Matt’s 
Transmission Repair, Inc. v. Department of Budget & Fiscal Services, et a l., Civil No . 01-1-3242-11; 
01-1-3309 (Consolidated)(First Circuit Court, 5/28/02).   

 
Failure to properly inform protestor of the time for appeal; Where the decision erroneously 

states that the time for appeal is seven days from  the date of receipt of the written decision rather than 
seven days from the issuance of the decision, a protest filed within the time provided in the decision is 
nevertheless timely.  Matt’s Transmission Repair, Inc. v. Department of Budget & Fiscal Services, et 
al., Civil No. 01-1-3242-11; 01-1-3309 (Consolidated)(First Circuit Court, 5/28/02).         

 
Failure to properly inform protestor of the time for appeal; denial of due process; Where 

the decision e rroneously states that the tim e for appeal is seven days from the date of receipt of  the 
written decision rather th an sev en d ays from the i ssuance of th e d ecision, a protest filed more th an 
seven d ays after th e issu ance o f th e d ecision bu t with in th e ti me p rovided in  th e decisio n wo uld 
constitute a den ial of th e ap pellant’s right to  du e process.  Matt’s Tran smission Repa ir, Inc. v. 
Department of Bu dget & Fisca l S ervices, et al., Civil N o. 01-1-3242-11; 01- 1-3309 
(Consolidated)(First Circuit Court, 5/28/02). 

 
Failure to timely appeal; time to appeal commences upon mailing of decision;  HRS §103D-

712(a) requires that a request for administrative review be made within seven calendar days after the 
decision is mailed.  Stoneridge Rec overies, LLC  v. C ity & County of  Ho nolulu, PC H 2 002-11 
(September 23, 2002). 

 
Time to appeal; postmarked date may raise factual issue; a material factual issue m ay arise 

where the protestor ca n show that the dec ision wa s postmarked well after th e alleg ed mailing d ate.  
Stoneridge Recoveries, LLC v. City & County of Honolulu, PCH 2002-11 (September 23, 2002). 

 
Failure to protest prior to requesting administrative review; estoppel; Respondent i s 

estopped from claiming that the DCCA lack s jurisdiction to hear this matter as Petitio ner’s failure to 
first pro test was th e direct resu lt of Respon dent’s erroneous in struction to  file a co mplaint with th e 
DCCA rather than to  file a pro test.  Harry Marx Chevrolet/Cadillac v. Mau i County; PCH-2002-19 
(March 17, 2003). 
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Timely appeal; protester’s responsibility; Petitioner was responsible to ensure that its request 
for review was filed  with OAH in  a timely manner.  Apex Software, Inc. v. State Proc urement Office; 
PCH-2003-29 (July 8, 2004). 

 
Timely appeal; made directly to DCCA; Request for hearing sent to the Respondent who then 

transmitted r equest to  DCCA did no t meet th e requ irements of H RS §103D-712 and d id not con fer 
jurisdiction on DCCA.  Superior Pr otection, I nc. v . De partment of  T ransportation; PC H-2004-12 
(August 18, 2004). 

 
Timely appeal; facsimile transmission; There is no  authority to  support the contention that 

the filing of a request for administrative review by facsimile transmission to the DCCA is acceptable.  
Requests for hearing received by facsimile transmission are considered to be  courtesy copies a nd no 
action is taken by DCCA unless and until an origi nal is recei ved.  Superior Protectio n, Inc. v. 
Department of Transportation; PCH-2004-12 (August 18, 2004). 

 
Requirement that request for administrative review be received by DCCA within prescribed 

time; Pursuant to HRS §103D-712(a), requests for administrative review must be received by OAH as 
evidenced by the file-stamp date, within the prescribed 7 calendar day period.  Maui Auto Wrecking v. 
Dept. of Finance, PCH-2004-15 (October 27, 2005); Friends of  He’eia State Park v. Dept. of Land 
and Natural Resources, State of Hawaii, PCX-2009-4 (November 19, 2009). 

 
Request for administrative review untimely; At th e late st, Petitio ner was req uired t o h ave 

filed its request by November 4, 2 004 assuming that Respondent’s letter dated October 28, 2004 was 
mailed on October 28, 2004.  Robert’s Hawaii School Bus, Inc. v. DOE; PCH-2004-17 (December 9, 
2004). 

 
No jurisdiction to consider HAR §3-125-50; Because Petitioner’s request for a dministrative 

review was untimely, th e Hearing s Officer lacked jurisdic tion over the case and t herefore HAR §3-
125-50 canno t b e u tilized to  ex tend t he mandatory filin g deadline im posed b y HRS § 103D-712.  
Robert’s Hawaii School Bus, Inc. v. DOE; PCH-2004-17 (December 9, 2004) 

 
Excusable neglect as basis to extend time to file appeal; Although counsel’s illness during 

the rel evant t ime peri ods would provide a basi s for e xcusable ne glect rega rding ce rtain kinds of 
professional respo nsibilities, th e cu rrent case law regarding procurement h earings do es not yet  
recognize exc usable neglect  as a basis to exte nd t he t ime peri od f or req uesting a n adm inistrative 
review p ursuant t o HR S § 103D-712.  Robert’s Hawaii S chool Bu s, Inc. v. DO E; PCH-2004-17 
(December 9, 2004). 

 
Petitioner precluded from raising issue for first time on appeal; Because Petitioner did not 

file a protest on the issue of Otis’ labor costs on or before November 15, 2004, five working days after 
the pre-hearing conference on November 8, 2004, Petitioner is precluded from raising issue on appeal.  
Oceanic Companies, Inc. v. Dept. of Budget & Fiscal Services; PCH-2004-16 (December 23, 2004); 
Maui Master Builders v. DOT; PCH-2007-8 (February 25, 2008). 

 
Request for administrative review untimely; Respondent’s denial was issued on March 10, 

2005.  Th us, any r equest for  ad ministrative r eview had to b e f iled b y Mar ch 17 , 20 05.  Pacific 
Recycling & Salvage, Inc. v. Dept. of Finance; PCH-2005-2 (April 11, 2005). 

 
Issuance of denial by facsimile transmission; timely appeal; A procuring agency may issue 

its decision under HRS §103D-701(c) by facsimile transmission and, in that event, the term “issuance” 
as used in  HRS §103D-712(a) means the date of the t ransmission, as  evidenced by the confirmation 
sheet.  Diversified Pl umbing & Ai r C onditioning v . Hawaii Pu blic H ousing A uthority, et  al ., PC H-
2009-4 (March 9, 2009); Friends of He’eia State Park v. Dept. of Land and Natural Resources, State 
of Hawaii, PCX-2009-4 (November 19, 2009). 

 
  



 62

 Timely appeal; complete request contemplated; In addition, HRS Chapter 103D 
contemplates and requires the timely filing of a complete request for administrative review.  Like 
protests, requests for administrative review must be complete when filed.  In GTE Hawaiian Telephone 
Co., Inc. v. County of Maui, PCH 98-6 (December 9, 1998), for instance, this Office held that the time 
limitation for filing a valid protest is not tolled by an initial incomplete filing.  There, the Hearings 
Officer noted the importance the Legislature placed on the expeditious processing of protests through 
an efficient and effective procurement system so as to minimize the disruption to procurements and 
contract performance, and concluded that the time limitation for the filing of a protest was not tolled by 
the filing of an incomplete protest letter.  This conclusion applies equally to the filing of a request for 
administrative review.  Friends of He’eia State Park v. Dept. of Land and Natural Resources, State of 
Hawaii, PCX-2009-4 (November 19, 2009). 

 
Act 175; time to file continues to run until bond posted; In order to file an appeal with OAH, 

the protest must meet the jurisdictional amounts set forth in subsection (d), and the protestor must 
submit a bond meeting the criteria set forth in subsection (e).  Until such bond is posted, the request for 
administrative review is incomplete and the time limitation for filing a valid request for administrative 
review continues to run.  Friends of He’eia State Park v. Dept. of Land and Natural Resources, State 
of Hawaii, PCX-2009-4 (November 19, 2009). 

 
Act 175; applicability; Protestor’s right to maintain an appeal vests only upon its filing of a 

request for administrative review that meets the requirements imposed by the laws in effect at the time 
the request is filed.  In this case, because Petitioner initiated the instant appeal in October 2009, well 
after the Act took effect in July, the Act is clearly applicable, and as such, Petitioner was obligated to 
comply with the bonding requirement imposed by the Act.  Friends of He’eia State Park v. Dept. of 
Land and Natural Resources, State of Hawaii, PCX-2009-4 (November 19, 2009). 

 
 F.  Content of Request for Hearing;  Any person entitled to request an 
administrative hearing shall file a written request for hearing which shall state plainly and 
precisely the facts and circumstances of the person’s grievance, the laws and rules involved, 
and the relief sought.  HAR §3-126-59. 
 
Cases: 
 

Content of request for administrative review; adequate notice of laws and rules; While 
Petitioner’s request for hearing was technically defective because it did not state the laws and rules 
involved, the attachment of the protest letter and response from Respondent gave sufficient notice of 
the issues raised.  Kauai Builders, Ltd. v. County of Kauai, et al., PCH-2009-8 (May 6, 2009). 

 
 G.  Time for Hearing;  Hearings shall commence within twenty-one (21) calendar 
days of receipt of the request, and be completed within 45 days from the receipt of the 
request.  HRS §103D-709(b).   
 
 H.  Burden of Proof;  The party initiating the proceeding shall have the burden of 
proof.  The degree of proof shall be a preponderance of the evidence.  The rules of evidence 
shall be strictly adhered to.  HRS §103D-709(c). 
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Cases: 
 

Burden of proof; generally; In addressing the burden of proof for administrative proceedings, 
HRS §103D-709(c)  and  HAR § 3-126-56(c) state th at the party in itiating the proceeding (Petitioner) 
must establish its claim by a preponderance of the evidence.  Island Recycling, Inc. v. City & County of 
Honolulu, PC H 99-5  (Ap ril 1 5, 1999); Fletch er Pa cific Co nstruction Co ., Ltd. v. State Dept. of 
Transportation, PCH 98-2 (May 19, 1998); PRC Public Sector, Inc. v. County of Hawaii, PCH 96-3 
(May 31, 1996) ; The Systemcenter, Inc. v. State Dept. of Trans portation, PCH 98-9 (December 10, 
1998). 

 
Burden of proof; As th e party in itiating this actio n, Petitio ner has the bu rden of proof.   

Stoneridge Recoveries, LLC v. City and County of Honolulu; PCH-2003-5 (June 26, 2003). 
 
Burden of proof; preponderance of the evidence; Petitioner has the burden of proving by a 

preponderance of  t he e vidence t hat R espondent’s det erminations were n ot i n acc ordance wi th t he 
Constitution, statu tes, reg ulations, and  term s and  cond itions of t he so licitation o r con tract.  Maui 
Master Builders, Inc. v. DOT; PCH-2007-8 (February 25, 2008). 

 
 I.  Record; The Hearings Officers shall ensure that a record of each proceeding which 
includes the following is compiled: 
 

(1)  All pleadings, motions, intermediate rulings; 
 

(2)  Evidence received or considered, including oral testimony, exhibits, and a 
statement of matters officially noticed; 

 
(3)  Offers of proof and rulings thereon; 

 
(4)  Proposed findings of fact;  

 
(5)  A recording of the proceeding which may be transcribed if judicial review 

of the written decision is sought. 
 
HRS §103D-709(d). 
 
 J.  Stay of Proceedings; No action shall be taken on a solicitation or award of a 
contract while a proceeding is pending, if the pr ocurement was previously stayed as a result 
of the filing of a timely protest.  HRS §103D-709(e).  
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XIII.  REMEDIES 
 
 A.  Prior to Award; If prior to award it is determ ined that a solicitation or proposed 
award of a contract is in violation of the law, then the solicitation or proposed award shall be: 
 

(1)  Cancelled; or 
 
(2)  Revised to comply with the law. 

 
HRS §103D-706; HAR §3-126-37. 
 
Cases:   
 

Solicitation defined; Courts elect to apply a broad definition to the term “solicitation” so as to 
incorporate the p rocess of so liciting b ids rather than rest ricting its d efinition to  the actual document 
soliciting proposals.  Fletcher Pacific Construction Co., Ltd. v. State Dept. of Transportation, PCH 98-
2 (May 19, 1998). 

 
Remedies; authority of Hearings Officer; “revise” includes remand/reconsideration; The 

term “r evise” in  th e con text o f H RS §103D -706 i ncludes r emand an d reconsideration.  A rakaki v. 
State, 87 Haw. 147 (1998). 

 
Remand for reevaluation appropriate prior to award; Where th e d etermination th at th e 

solicitation or award was in violation of the law is made prior to the award of the contract, one of the 
remedies is to  revise the solicitation or award to comply with the law.  HRS § 103D-706(2).  H ad the 
contract not been awarded to Ameritech before the Hearings Officer issued his decision, then remand 
to t he Li brary fo r ree valuation of t he proposals w ould have been ap propriate u nder HR S § 103D-
706(2).  Because the contract was already awarded, this remedy was inapplicable and, obviously futile.  
Carl Corp. v. State Dept. of Educ., 85 Haw. 431 (1997). 

 
Application of HRS §103D-706 and HRS §103D-707 is contingent on whether contract has 

been executed.  In re Carl made clear  that HRS §103D-706 is app licable prior to the execution of a 
contract by the parties.  Jas. W. Glover, Ltd. v. Board of Water Supply (August 7, 2001).        

  
  Remedies limited to bidders and prospective bidders; The Petitioner is no longer entitled to 

any relief under HRS Chapter 103D b ecause it no longer was a bidder or prospective bidder in thi s 
solicitation.  S toneridge Recoveries, LLC v. De pt. of Budget and Fiscal Services, City and County of 
Honolulu, PCH-2003-5 (March 6, 2007). 

  
 B.  After an Award; If after an award it is determined that a solicitation or award of a 
contract is in violation of law, then: 
 

(1)  If th e person awa rded the  contract has no t acted  fraudu lently or  in  bad 
faith: 
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(a)  The contract may be ratified and affirmed, or modified; provided it 
is determined that doing so is in the best interest of the State; or 

 
(b)  The contract m ay be term inated and the person awarded the 

contract shall be com pensated for the ac tual ex penses, other than attorneys 
fees, reasonably incurred under the contr act, plus a reasonable profit, with 
such expenses and profit calculated not for the entire term of the con tract but 
only to the point of termination. 

 
HRS §103D-707(1)(B); HAR §3-126-38. 
 
Cases: 
 

Termination of contract renders ratification determination moot;  Hearings Officer was not 
required to c onsider  interes t of State in accepting pa rties’ term ination of c ontract, and Hearings 
Officer p roperly fou nd t hat cont racting agency ’s t ermination of contract ren dered m oot t he 
determination of whether contract should be terminated or ratified.  Carl. Corp. v. State, 93 Haw. 155 
(2000). 

 
Award limits remedies; The award of a public contract before it has been determined whether 

the solicitation or proposed award is in violation of the law effectively limits the relief available to the 
person aggrieved by the solicitation or award.  Carl. Corp. v. State, 93 Haw. 155 (2000). 

 
No authority to dictate method or manner of termination.  Nothing in  HRS §10 3D-707 

authorizes the Department of Commerce and Consumer Affairs Hearings Officer to dictate the method 
or manner of contract termination.  Carl Corp. v. State Dept. of Educ., 85 Haw. 431 (1997). 

 
Remand inappropriate after award; Nothing in  t he C ode or its i mplementing regu lations 

gives the Hea rings Of ficer aut hority to r emand to the Library fo r r eevaluation of  the pr oposals.  
Presumably because of the obvious need for expeditious review of the public contracting decisions, the 
Code simply does not authorize the Hearings Officer to remand to the contracting agency under these 
circumstances.  Instead, the Hearings Officer’s written decisions are to be final and conclusive and any 
request for judicial rev iew must be filed within ten days of such written decision.  Carl Corp. v. State 
Dept. of Educ., 85 Haw. 431 (1997). 

 
Termination of contract appropriate; Where bidder had been notified of i ts being awarded 

the project but  a notice to proceed had not been issued, and the evidence did not establish that there  
was not time to resolicit the project, the appropriate remedy would be termination of the co ntract and 
the bi dder being com pensated f or act ual e xpenses, i f a ny, t hat we re reasonably i ncurred under t he 
contract and reasonable profit ba sed u pon any  per formance on t he cont ract u p t o t he t ime of  
termination.  Okada Trucking Company, Ltd. v. Board of Water Supply, et. al, PCH 99-11 (November 
11, 1999) (reversed on other grounds). 

 
Factors in determining best interest of State;  When, a fter finding and concluding that an  

agency ha d violated a provi sion(s) of th e Code, th e Hearing s Officer must d etermine wh ether th e 
remedy of contract ratification (as opposed to termination) would be in the best interest of the State – 
and in doing so must consider not only the evaluative factors in HAR §3-126-38(a)(4) but also such 
underlying purposes for the  Code.  Environmental Recycling v. County of Hawaii, PCH 98-1 (July 2, 
1998) citing Carl Corp. v. State, 85 Haw. 431(1997);Carl Corp. v. State, 95 Haw. 155 (2000); Election 
Systems & Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008). 

. 
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Best interest of State; determination not necessary after bid rejected as nonresponsive; 
DOE, having correctly rejected bid as nonresponsive, was not obligated to determine that rejection was 
in its best interest.  Southern Food Group, L.P. v. Dept. of Educ., et. al, 89 Haw. 443 (1999). 

 
Ratification of illegally awarded contract not in State’s best interest; Ratificatio n o f an 

illegally awarded  contract can  only undermine the public’s confidence in  the integrity o f the system 
and, in the long run, discourage competition.  Any concerns Respondent may have had in avoiding the 
additional ex penses and  in convenience th at may resu lt in  h aving to  engag e in  a seco nd so licitation 
must give way to the State’s interest in promoting and achieving the purposes of the Code.  As s uch, 
ratification of  the KT W contract wo uld not  be in the best interest of the St ate.  Environmental 
Recycling v. C ounty of Hawaii, PCH 98-1 (July 2,  1998); Kiewitt Pacifi c Co . v. Dept. of Land and 
Natural Resources et al., PCH-2008-20 (February 20, 2009).   

 
Protestor not entitled to award of balance of contract; There is no authority to  support an 

award of the balance of the contract to the protestor.  Environmental Recycling v. C ounty of Hawaii, 
PCH 98-1 (July 2, 1998).   

 
Bid preparation costs; elements; Where the contract has been awarded before the resolution 

of a protest, HRS §103D-701(g) entitles the protestor to recover its bid preparation costs provided (1) 
the protest is sustained; (2) the protestor should have been awarded the contract; and (3) the protestor 
is not awarded the contract.  Carl Corp. v. State Dept. of Educ., 85 Haw. 41 ( 1997); Jas. W. Glover, 
Ltd. v. Bo ard of  Wat er Su pply ( August 7, 2 001); El ection Syst ems &  Sof tware, I nc. v. Of fice of 
Elections, et al., PCH-2008-3 (August 7, 2008); Marsh USA Inc. v. City & County of Honolulu, et al., 
PCX-2010-1 (February 11, 2010). 

.        
 
Bid preparation costs; bad faith; R equiring a det ermination t hat t he pr otestor s hould have  

been awa rded the c ontract, where the evaluation was so fundamentally flawed that the res ults are  
invalid a nd t he req uired determination cann ot be m ade, un fairly p unishes t he s uccessful protestor.  
Thus, where the evaluation is so fundamentally flawed that the determination of who should have been 
awarded the contract was not, and cannot be, made, and the contract has already been awarded in  bad 
faith and in violation of HRS §103D-701(f), a successful protestor who was not awarded the contract is 
entitled to recover its bid preparation costs pursuant to HRS §103D-701(g).  Carl Corp. v. State Dept. 
of Educ., 85 Haw. 431 (1997); American Marine Corp. v. DOT, et al., PCH-2005-12 and PCH2006-1 
(March 30, 2 006); El ection Syst ems & Sof tware, I nc. v. Of fice of  El ections, et  al ., PC H-2008-3 
(August 7, 2008).   

 
Attorney’s fees awarded; Where corporation was deprived of any meaningful relief under the 

procurement code by the award of the contract to a com peting company in bad fai th violation of the 
Code, corporat ion was entitled to recover its attorneys’ fees incurred in successfully challenging the  
award of the cont ract before the Hearings Officer  and on appeal.  Carl Corp. v. State Dept. of Educ., 
85 Haw. 431 (1997). 

 
Attorney’s fees; elements.  Protestor is en titled to  recov er its  atto rney’s fees in curred i n 

prosecuting its protest if (1) the protestor has proven that the solicitation was in violation of the Code; 
(2) the contract was awarded in violation of HRS §103D-701(f); and (3) the award of the contract was 
in bad faith. Carl Corp. v. State Dept. of Educ., 85 Haw. 431 (1997); Jas. W. Glover, Ltd. v. Board of 
Water Supply (August 7, 2001) ; Marsh USA Inc . v. City & County of Honolulu, et al., PCX-2010-1 
(February 11, 2010). 

.        
 
Bad faith; standard; A finding of bad faith must be sup ported by specific findings showing 

reckless disregard of clearly applicable laws and rules.  HAR §3-126-36(c).  Carl Corp. v. State Dept. 
of Educ., 85 Haw. 431 (1997); Environmental Recycling v. County of Hawaii, PC H 98-1 (July 2, 
1998); Jas. W. Glover, Ltd. v. Board of Water Supply (August 7, 2001).        
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Head of purchasing agency chargeable with knowledge of regulations; By virtue as head of 
a purchasing agency with authority to enter contracts, Kane is certainly chargeable with knowledge of 
the reg ulations ap plicable to  public pro curement.  C arl Corp. v. State Dept. of Educ., 85 Haw. 431 
(1997). 

   
“Contract award” defined; There are g enerally multiple events (or stag es) that make up the 

“contract award” process , and t hus a det ermination of w hether HR S § 103D-706 p re-award o r HR S 
§103D-707 post-award remedies should be applied under the circumstances in a particular matter may 
require focusing on the execution of a contract as the c ritical factor in  the overall process in order to 
fashion ap propriate r elief.  Fletcher Pa cific Con struction Co., Ltd. v. State Dep t. o f Tra nsportation, 
PCH 98-2 (May 19, 1998). 

 
Application of HRS §103D-706 and HRS §103D-707 is contingent on whether contract has 

been executed.  In re Carl made clear  that HRS §103D-706 is app licable prior to the execution of a 
contract by the parties.  Jas. W. Glover, Ltd. v. Board of Water Supply (August 7, 2001).        

 
Pre-award remedies appropriate up to  execution of contract; If the award of a contract were 

to be construed as a process, with the operative event being the execution of  a contract , a more liberal 
construction could al low for an order remanding the matter to the Respondent for reconsideration of 
the t wo areas in whi ch M urphy’s bi d can not cu rrently be sai d t o be resp onsive.   Fletcher Pa cific 
Construction Co., Ltd. v. State Dept. of Transportation, PCH 98-2 (May 19, 1998). 

   
Cancellation of contract not in public’s best interest; To  ord er can cellation of BWS’s 

contract with Okada and order BWS to award a new contract to Inter Island to complete the remaining 
work for the Project would not be i n the best interest o f BWS and the public.  Not only would the 
Project be delayed while Okada closed and Inter Island mobilized operations at the Project site, but the 
Project would be com pleted on a piecemeal basis, leading t o accountability questions in the e vent 
problems ensued after the Project was completed.  Moreover, Inter Isla nd has alrea dy been awarded 
compensation “for actual expenses, if any , that we re re asonably incurred under t he contract a nd 
reasonable profit based upon any performance on the contract up to the time of termination.” Okada 
Trucking Co. v. Board of Water Supply, et. al, 97 Hawaii 544 (App. 2001). 

 
Violation of Stay; Basis for sanctions; Under the Code as presently written, a violation of the 

stay does not present an independent basis for the imposition of sanctions.  Where the agency violates 
the stay but the protestor is unable to prove that (1) the solicitation itself was in violation of the code or 
that (2) the agency’s actions in awarding the contract amounted to bad faith, the Hearings Officer is 
powerless to impose sanctions for the violation or award attorney’s fees.  Jas. W. Glover, Ltd. v. Board 
of Water Supply (August 7, 2001). 

 
Cost or price analysis; bad faith; Where Respondent attempted to manipulate both the data 

and the facts in order to justify its award of th e contract to In tervenor rather than prepare an objective 
analysis of  t he reas onableness o f t he offered priced, R espondent’s c onduct am ounted to a rec kless 
disregard of clearly applicable laws, including HRS §103D-312 and its implementing rules, and HRS 
§103D-101, which requires all parties to act in good faith.  After careful consideration of the totality of 
the circumstances, including the unfounded conclusions and misleading and false representations in the 
COPA, the Hearings Officer is compelled to conclude that Respondents demonstrated bad faith in the 
preparation of the C OPA a nd the a warding of th e con tract to  th e In tervenor.  Election Sy stems & 
Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008). 
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Ratification of illegally awarded contract not in State’s best interest; Ratificatio n wo uld 
effectively bind the State and its taxpayers to fund a clea rly unreasonable contract price and deprive 
Petitioner of any meaningful relief.  M oreover, ratification of an  illegally awarded contract can on ly 
undermine th e p ublic’s con fidence in  t he in tegrity o f th e p rocurement system an d, in th e lo ng run , 
discourage c ompetition.  For these reasons, the Hearings Officer c oncludes t hat ratification of t he 
contract would not  be in the State’s best  i nterest.  Election Syste ms & Software, Inc . v. Office of 
Elections, et al., PCH-2008-3 (August 7, 2008). 

 
Termination of contract not in State’s best interest; Where performance of the c ontract has 

already commenced a nd the re is no  tim e to reso licit th e co ntract, termin ation wou ld no t b e i n the 
State’s best interest.  Election Syst ems & Software, I nc. v. Of fice of  El ections, et  a l., PC H-2008-3 
(August 7, 2008) 

 
Modification of contract in State’s best interest; Modification of the contract would be in the 

State’s best interest where modification would allow the preparations for the 2008 elections to continue 
and protect the rights of Petitioner and the interests of the public.  Election Systems & Software, Inc. v. 
Office of Elections, et al., PCH-2008-3 (August 7, 2008). 

 
Modification of contract; mutual assent not required; Nothing in HRS §103D-707 requires 

the mutual assent of the parties and consideration before the Hearings Officer can modify a cont ract.  
Election Systems & Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008) 

 
Modification of contract; no authority to equitably adjust price; No thing in  th e Co de 

provides the Heari ngs Officer with th e auth ority to  “eq uitably ad just” th e co ntract price.  Election 
Systems & Software, Inc. v. Office of Elections, et al., PCH-2008-3 (August 7, 2008). 

 
Bid preparation costs; bad faith violation of Code; While Carl involved a bad faith violation 

of HRS §103D-701(f), the Carl holding is applicable in cases where the protestor’s bid was not given 
fair consideration as a result of t he procuring agency’s bad faith violation of t he Code, including but 
not limited  to  HRS §10 3D-701(f).  Election S ystems & S oftware, In c. v. Office of Elections, et al., 
PCH-2008-3 (August 7, 2008). 

 
Attorney’s fees; bad faith violation of HRS §103D-701(f) required; The Carl court based its 

award of attorney’s fees on the procuring a gency’s unilateral decision t o award the contract to  
Ameritech in  violation of HRS § 103D-701(f), and the recognition that once the contract is aw arded, 
“there is no ‘remedy’ for the protestor who later proves that the process was in violation of the Code.”  
Specifically, t he co urt found th at “Car l’s lack  of r emedy stem s f rom K ane’s unilateral b ad-faith 
decision to  awar d th e con tract to  A meritech in  v iolation o f H RS § 103D-701(f)”.  Th erefore, under 
Carl, a successful protestor is entitled to the recovery of its attorney’s fees only where the contract has 
been a warded i n vi olation of HRS § 103D-701(f).  Election Syste ms & Software, Inc. v. Office of 
Elections, et al., PCH-2008-3 (August 7, 2008). 

 
Ratification of illegally awarded contract not in State’s best interest; cost savings; 

Ratification of an illeg ally award ed co ntract can  only undermine th e pub lic’s co nfidence in  t he 
integrity of the system and, in the long run, discourage competition.  On balance, the Hearings Officer 
concludes that the potential cost savings to the State in this case, does not justify the ratification of the 
contract with Intervenor.  Kiewitt Pa cific Co. v. Dep t. of La nd and  Natu ral Reso urces et a l., PCH-
2008-20 (February 20, 2009).   
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Termination of contract appropriate remedy where Petitioner would otherwise be denied 
opportunity to have bid properly evaluated; Unless contract is terminated, Petitioner would be denied 
the opp ortunity to  h ave its bid prop erly evalu ated by Respondent.  M oreover, t ermination would be  
consistent with HAR  §3-126-38(a)(3), which requires termination of the con tract where, among other 
things, p erformance h as no t b egun and  ther e is ti me f or r esoliciting bids, as well as H AR §30-126-
38(a)(4) which provides that even where performance has begun, termination is the preferred remedy.  
Kiewitt Pacific Co. v. Dept. of Land and Natural Resources et al., PCH-2008-20 (February 20, 2009); 
Access Service Corp. v. City and County of Honolulu, et al., PCX-2009-3 (November 16, 2009).   

 
HRS §§103D-706 and 103D-707 conditioned on determination that “solicitation or 

(proposed) award of a contract is in violation of the law”; The applicability of HRS 103D-706 and 
103D-707 are expressly conditioned on a deter mination that “a sol icitation or (proposed) award of a 
contract is in violation of the law.”  Because there has been no such determination here, these sections 
are inapplicable.  Marsh USA Inc. v . City & County of  Honolulu, et  al., PCX-2010-1 (February 11, 
2010). 

 
  (2)  If the person awarded the contract has acted fraudulently or in bad faith: 
 
 (a)  The contract may be declared null and void; or 

   (b) The contract m ay be r atified and affir med, or m odified, if the 
action is in the best interest of the State, without prejudice to the State’s rights 
to such damages as may be appropriate. 

 
Cases: 
 

Bad faith; standard; A finding of bad faith must be sup ported by specific findings showing 
reckless disregard of clearly applicable laws and rules.  HAR §3-126-36(c).  Carl Corp. v. State Dept. 
of Educ., 85 Haw. 431 (1997); Environmental Recycling v. County of Hawaii, PC H 98-1 (July 2, 
1998); Jas. W. Glover, Ltd. v. Board of Water Supply (August 7, 2001).        

 
           C.  Exclusivity of Remedies; These rem edies shall be the exclus ive means available 
for person aggrieved in connection with th e solicitation or award of a contract.  HRS §103D-
704. 
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XIII.  APPEAL 
 
 A.  Standing; Only parties to the proceeding for administrative review who are 
aggrieved by a final decision of a Hearings Officer may apply for review of that decision.  
HRS §103D-710(a). 
 
 B.  Judicial Review;  Prior to June 19, 2001, original jurisdiction to review the final 
decisions of the Hearings Officer was vested in the supreme court.  On June 19, 2001,  
HRS § 103D-710(a) was amended to transfer to the circuit courts original jurisdiction to 
review the Hearings Officer’s final decision.  HRS §103D-710(a) 
 
 C.  Time to appeal; Requests for judicial review shall be filed in the circuit court of 
the circuit where the case or controversy arises within ten (10) calendar days after the 
issuance of a written decision by the Hearings Officer.  HRS §103D-712(b). 
 
Cases:       
 

Time to appeal; extend time; In considering the procedural timeliness of a party’s motion to 
extend time nunc pro tunc for filing a notice of appeal from a final order, the appropriate guideline for 
DCCA Hearings Officers in HRS Chapter 103D procurement matters is HRAP Rule 4(a)(5) which, in 
addition to requiring a showing of “excusable neglect or good cause,” sets out mandatory deadlines for 
the filing of such motions.  Niu Construction v. County of Kauai, PCH 96-1 (April 11, 1996). 

 
 D.  No Stay; An application for judicial review shall not operate as a stay of the 
decision.  HRS §103D-710(b). 
 
 E.  Transmission of Record; Within ten (10) calendar days of the filing of an 
application for judicial review in the circuit court, the Hearings Officer shall transmit the 
record of the administrative proceedings to the circuit court.  HRS §103D-710(c). 
 
 F.  Authority of the Court;  No later than thirty (30) days from the filing of the 
application for judicial review, based upon review of the record, the court may affirm the 
decision of the Hearings Officer or remand the case with instructions for further proceedings; 
or it may reverse or modify the decision and order if substantial rights may have been 
prejudiced because the administrative findings, conclusions, decisions, or orders are: 
 

(1) In violation of constitutional or statutory provisions; 

(2) In excess of the statutory authority or jurisdiction of the chief procurement 
officer or head of a purchasing agency; 

(3) Made upon unlawful procedure; 

(4) Affected by other error of law; 
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(5) Clearly erroneous in view of the reliable, probative, and substantial 
evidence on the whole record; or 

(6) Arbitrary, or capricious, or characterized by abuse of discretion or clearly 
unwarranted exercise of discretion.  

Provided that if an application for judicial review is not resolved by the thirtieth day from the 
filing of the application, the court shall lose jurisdiction and the decision of the hearings 
officer shall not be disturbed.  HRS §103D-710(e) 
 
Cases: 
 

No written decision to review; disqualification from bidding on subsequent contracts;  
Successful bidder to contract terminated by contracting agency could not be disqualified by supreme 
court from bidding in agency’s subsequent Request for Proposals, since there was no “written 
decision” under HRS § 103D-709, on subject of bidder’s debarment, which court could review under 
HRS §§103D-710(a) and 103D-712(b).  Carl Corp. v. State, 93 Haw. 155 (2000).  
 

Standard of review; Reviewing court will reverse a Hearings Officer’s finding of fact if it 
concludes that the finding is clearly erroneous in view of the reliable, probative, and substantial 
evidence on the whole record; on the other hand, Hearings Officer’s conclusions of law are freely 
reviewable.  Carl Corp. v. State, 93 Haw. 155 (2000); Okada Trucking Co. v. Board of Water Supply, 
et. al, 97 Hawaii 544 (App. 2001). 

 
Presumption of validity afforded to agency decision; In order to preserve the function of 

administrative agencies in discharging their delegated duties and the function of this court in reviewing 
agency determinations, a presumption of validity is accorded to decisions of administrative bodies 
acting within their sphere of expertise and one seeking to upset the order bears the heavy burden of 
making a convincing showing that it is invalid because it is unjust and unreasonable in its 
consequences.  Southern Food Group, L.P. v. Dept. of Educ., et. al, 89 Haw. 443 (1999). 

 
Court should not substitute its own judgment for that of the agency; Insofar as an 

administrative Hearings Officer possesses expertise and experience in his or her particular field, the 
appellate court should not substitute its own judgment for that of the agency either with respect to 
questions of fact or mixed questions of fact and law.  Okada Trucking Co. Ltd. v. Board of Water 
Supply, et al., 97 Hawaii 450 (2002). 

 

 G.  Costs of Appeal; Subsection (g) does not authorize award of costs associated with 
an appeal.  Carl Corp. v. State, 93 Haw. 155 (2000). 
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