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688-0
3553 510-C 3.5773%
689-0
3554 523-C 3.5773%
678-0
3555 526~-C 3.5773%
675-0
3561 507-C 3.2814%
692-0
3562 508-C 3.2814%
691-0
3563 509-C 3.5773%
690-0
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Apt. Parking % Common

No. Stall Nos. Interest
3564 521-C 3.5773%
680-0
3565 520-C 3.2814%
681-0
3566 517~-C 2.9147%
518-0

Guest Parking Stall Numbers: 670, 671, 672, 673, 674,
426, 427, 428

C - Covered Stall
O - Open Stall - 3 -



EXHIBIT "D"

COMMON ELEMENTS

Common elements include the following:
(a) Land in fee simple;

(b) All foundations, floor slabs, columns, beams,
supports, unfinished perimeter and 1load-bearing walls, roofs,

stairs, stairways, bridges, rails, fire escapes, and walkways
around and between the buildings;

(c¢) All yards, grounds, landscaping, roads, curbs, trash
enclosures and like facilities;

{(d) All slorage areas for the benefit of maintenance
personnel, maintenance sheds, fire hoses, and alarm boxes, if any;

(e) All driveways and parking areas including eight (8)
guest automobile parking stalls as designated on Exhibit "C" hereof
and as shown on the Condominium Map;

(£) All ducts, sewer lines, electrical equipment, pipes,
wiring, compressors, tanks, motors, fans, and other central and
appurtenant transmission facilities over, under and across the
Project which serve more than one apartment for services such as
power, light, water, air conditioning, refuse, sewer, telephone and
radio and television signal distribution; and

(g) Any and all other apparatus and installations of
common use and all other parts of the Project necessary or

convenient to its existence, maintenance or safety, or normally in
common use.

Additional common elements or areas subject to common
expenses may be designated upon the approval of ninety percent
(90%) of the apartment owners and the filing of an amendment
hereto.



EXHIBIT "E"

LIMITED COMMON ELEMENTS

The limited common elements set aside and reserved for
the exclusive use of certain apartments are as follows:

(a) The automobile parking stalls for each apartment,
as shown on Exhibit "C" hereof, and any storage area within the
parking stalls shall be appurtenant to and for the exclusive use
of such apartment. The parking stall numbers for the parking stall
or stalls appurtenant to each apartment are as set forth in Exhibit
"C" and as shown on the Condominium Map.

(b) Any walkway, stairway, or corridor which connects
the apartment or apartments adjoining it to the exterior of the
Project shall be appurtenant to and for the exclusive use of the
apartment and said adjoining apartment or apartments.

(c) The mailbox assigned to each apartment.
(d) All other common elements of the Project which are

rationally related to less than all of said apartments shall be
limited to the use of such apartments.



EXHIBIT "F"

ENCUMBRANCES AGAINST TITLE

Reservation in favor of the State of Hawaii of all mineral

and metallic mines.

The terms and provisions of:

LEASE NO. 24,620

Lessor:

Trustees of the Estate of Bernice Pauahi

Bishop

Lessee:

Thomas Francis McCormack, husband of Hilda

Frances McCormack

Dated:
Document No.:
Term:

June 7, 1976
768125
commencing from the first day of January,

1976 (also affects other property)

The foregoing Lease No. 24,620 was amended by the following:

Dated

June 3, 1977
March 6, 1978
August 12, 1980
March 24, 1983
January 22, 1986
February 16, 1989

The foregoing Lease

ASSIGNMENT OF LEASE

Assignor:

Assignee:

Document NoO.

838309
B72979
1035133
1175048
1352189
1626652

No. 24,620 was assigned by the following:

Thomas Francis McCormack, husband of
Hilda Frances McCormack

Thomas Francis McCormack, as Trustee of
the T.F. McCormack Trust, established by
an unrecorded Trust Agreement dated
October 24, 1978, made by Thomas Francis
McCormack, as the Settlor, as amended by
an unrecorded Amendment of Trust Agreement
dated June 10, 1982, said Trustee having
all powers set forth in said Trust
Agreement, including full power to sell,
convey, exchange, mortgage, lease, assign
or otherwise deal with and dispose of all
lands of the trust estate.



Dated:
Document No.:

December 3, 1984
1272570

Consent thereto filed as Document No. 1272571.

The terms and provisions of:

BISHOP ESTATE LEASE NO. 24,620A

Lessor:

Lessee:
Dated:
Document No.:
Term:

Trustees of the Estate of Bernice Pauahi
Bishop, "Owners", and Thomas Francis
McCormack, husband of Hilda Frances
McCormack, "Tenant”", holder of the master
lease dated June 7, 1976, filed in said
Office of the Assistant Registrar as
Document No. 768125.
Swire-McCormack Ltd., a Hawaii corporation
June 7, 1976

768126

61 years commencing from the first day of
January, 1976

(also affects other property)

The foregoing Bishop Estate Lease No. 24,620A was amended by

the following:

Dated

June 6, 1977
March 6, 1978
August 12, 1980
December 9, 1982
January 3, 1986
Fehruary 6, 1989

Document No.

838310
872980
1035134
1175049
1352190
1626653

All of the Assignor's right, title and interest under the
foregoing Bishop Estate Lease No. 24,620A was assigned by the

following:
INSTRUMENT
Assignor:

Assignee:

Thomas Francis McCormack, husband of Hilda
Frances McCormack

Thomas Francis McCormack, as Trustee of
the T.F. McCormack Trust, established by
an unrecorded Trust Agreement dated
October 24, 1978, made by Thomas Francis
McCormack, as the Settlor, as amended by
an unrecorded Amendment of Trust Agreement



Dated:
Document No.:
Consent thereto filed as Document No. 1274509.

dated June 10, 1982, said Trustee having
all powers set forth in said Trust
Agreement, including full power to sell,
convey, exchange, mortgage, lease, assign
or otherwise deal with and dispose of all
lands of the trust estate.

December 3, 1984

1274508

SAID BISHOP ESTATE LEASE NO. 24,620A IS SUBJECT TO THE

FOLLOWING:

a) MORTGAGE
Mortgagor:
Mortgagee:
Dated:

aa)

bb)

Document No.:
To Secure:

NOTICE

Mortgagor:
Mortgagee:

Dated:

Document No.:
Re:

NOTICE
Mortgagor:
Mortgagee:
Dated:
Book:

Page:
Re:

Swire-McCormack Ltd.

Bank of Hawaii, a Hawaii banking
corporation

January 13, 1978

861372

$2,000,000.00

and any additional advances and other
amounts secured thereby, all according to
the terms of that certain promissory note
of said mortgagor(s) therein referred to.

Swire-McCormack Ltd.

Bank of Hawaii, a Hawaii banking
corporation

July 23, 1978

889090

under a contractural duty to make

future advances in said maximum amount of
$1,999,000.00

(also affects other property)

Swire-McCormack Ltd., a Hawaii
corporation

Bank of Hawall, a Hawall banking
corporation

February 6, 1979

13484

763

under a contractural duty to make future

-3 -



advances in said maximum amount of
$1,548,632.00
(also affects other property)

(Said Notice is not noted on Transfer Certificate of
Title No. 157,862.)

b) The terms and provisions of that certain Agency Agreement
and Power of Attorney dated January 10, 1985, made by and
belween Thomas Francis McCormack, as Trustee of the T.F.
McCormack Trust, and TFM Corp., a Hawaii corporation,
filed in the Office of the Assistant Registrar of the
Land Court of the State of Hawaii as Document No.
1279349, to which reference is hereby made.

c) ADDITIONAL CHARGE MORTGAGE

Mortgagor: Swire-McCormack Ltd.

Mortgagee: Bank of Hawaii, a Hawaii banking
corporation

Dated: May 13, 1987

Document No.: 1479587

To Secure: $4,500,000.00 as additional charge to

Mortgage shown as encumbrance a)

a) Easement 693, area 24,515 square feet, as shown on Map
218, as set forth by Land Court Order No. 90977, filed
on August 29, 1988 (also affects other property).

b) Easement 694, area 25,561 square feet, as shown on Map
218, as set forth by Land Court Order No. 90977, filed
on August 29, 1988 (also affects other property).

The terms and provisions of that certain Agreement for
Issuance of Conditional Use Permit under Section 4.40-21 of
the Land Use Ordinance (LUO) dated August 3, 1988, made by and
between Swire Properties (Hawaii) Ltd., a Hawaii corporation,
"Sublessee and Developer"; Mieko Totoki, Brian L. Sakamaki and
Galen C.K. Leong, in their fiduciary and not their individual
capacities, as Trustees of the T.F. McCormack Trust, "Master
Lessee", and the Trustees of the Estate of Bernice Pauahi
Bishop, "Owners", being hereinafter collectively referred to
as "Declarant”, filed in the Office of the Assistant Registrar
of the Land Court of the State of Hawaii as Document No.
1586219, to which reference is hereby made.



10.

GRANT
In Favor Of:
Dated:

Document No.:
Purpose:

Hawaiian Electric Company, Inc., a Hawaii
corporation, and GTE Hawaiian Telephone

Company Incorporated, a Hawaii corporation
November 3, 1988

1600588

Easement for pull boxes, hand holes,
transformer vaults and underground power
lines, etc., being within Lots 1925
through 1929, inclusive, and Easements 693
and 694.

Consent thereto filed as Document No. 1600589.

Real property taxes as may be due and owing. For further
information, check with the County tax assessor.

In addition,

condominium documents noted on Page 7 oOf this

Public Report were recorded after the title search was made.



EXHIBIT "G"

ASSQCIATION OF APARTMENT OWNERS OF
POHAKEA POINT PHASE IV, INCREMENT 1

PRELIMINARY ESTIMATED MONTHLY CASH OPERATING BUDGET
FOR PERIOD JANUARY 1, 1990 - DECEMBER 31, 19290

MONTHLY ANNUAL
RECEIPTS BUDGET BUDGET
4010 MAINTENANCE FEES 1,130 13,560
4300 PCA ASSN DUES COLLECTION 4,914 58,968
TOTAL CASH RECEIPTS: 6,044 72,528
DISBURSEMENTS:
6020 OFFICE & ADMIN EXPENSES 35 420
6030 MANAGEMENT FEE 147 1,764
6040 AUDIT & TAX PREPARATION 40 480
6180 GENERAL MAINTENANCE 100 1,200
6260 SMP/FIRE INSURANCE 350 4,200
6290 TRANSFER TO RESERVES 458 5,496
6310 PCA ASSN DUES TRANSMITTAL 4,914 58,968
TOTAL DISBURSEMENTS: 6,044 72,528
PRELIMINARY ESTIMATED MONTHLY MAINT. FEES AND MEMBERSHIP DUES
UNIT % COMMON NO. OF MBRSHP TTL
TYPE INTEREST UNITS MF DUES PYMT
2F, 2FR, 2FRE 2.8919% 4 32.68 168.52 191.20
2PE, 2PRE 2.9147% 2 32.94 158.52 191.46
2FS, 2FSR 2.9260% 4 33,06 158.52 191.58
2G, 2GR 2.9744% 2 33.62 158.52 192.14
2LA, 2LAR 3.1961% 4 J6.12 158,52 194.64
2LAM 3.2672% 1 36.92 158.52 195.44
3P, 3PR, JPRE 3.2814% 4 J7.08 158.52 195.60
3F, 3FR, 3FRE 3.5773% 10 40.42 158.52 198.94
31

As managing agent for the condominium project, I hereby certify
that the above estimates of initial maintenance fee assescsments
and maintenance fee disbursements were prepared in accordance with
generally accepted accounting principles and converted to a cash
basis. The figures contained herein are estimates and are not
intended to be nor constitute any representation or warrxanty as to

the accuracy of such estimates.
CEiff;IED MANAGEMENT
BY: ﬁf—‘ ‘V‘Q&—z
RodeD wWoodbury

Property Manager
March 5, 1990




EXHIBIT “H"

SUMMARY OF SALES CONTRACT

7(118: has entered Jinto an Escrow Agreement
dated 09“2 8 ., with Security Title Corporation.

2. Seller may terminate Sales Contract and refund
to Buyer all money Buyer has paid without interest, 1f Seller
determines that Buyer's ability to make payments or if the
financial ability of buyer has decreased at the time the
credit report is updated.

3. Risk of loss to the apartment and percentage
interest in the common elements will be borne by Seller until
the date of final clcsing at which time risk of loss will be

borne by Buyer.

4. The contract will not be assignable without
the written consent of Seller and any attempt to assign
without this consent will be null and void.

5. Seller reserves the right to modify the
Declaration, By-Laws, House Rules, Escrow Agreement and
Apartment Lease, provided that these modifications do not
increase the Buyer's share of common expenses, reduce the
obligations of Seller for common expenses on unsold
apartments, reduce the size of the apartments, increase the
cost of the apartments, or impair or modify any obligations
given or undertaken by Seller. Seller also reserves the
right to make minor changes that may improve the apartment.

6. Seller anticipates BUT DOES NOT WARRANT that
the construction contract with the general contractor shall
contain a warranty clause.

SELLER MAKES NO WARRANTIES, EXPRESS OR IMPLIED,
WITH RESPECT TO THE APARTMENT, THE PROJECT, OR CONSUMER
PRODUCTS OR OTHER THINGS INSTALLED OR CONTAINED IN THE
APARTMENT OR THE PROJECT, INCLUDING BUT NOT LIMITED TO
WARRANTIES OR MERCHANTABILITY, HABITABILITY, WORKMANLIKE
CONSTRUCTION OR FITNESS FOR A PARTICULAR USE.

7. Seller may appoint the initial management
agent for the project.



8. Seller reserves the right to exercise all of the
power of the Association until the election of the Board of
Directors and officers of the Association of Apartment Owners and
may vote and exercise all the powers of the Board and officers of
the Association including voting of owners of apartments remaining
unsold.

9. Buyer may have the right +to cancel the Sales
Contract and obtain a refund of all money paid by Buyer if the

Final Public Report is not issued within one (1) year from the date
of the issuance of the Preliminary Public Report, or there are any
changes in the condominium building plans after the execution of
this contract and before the issuance of a Final Public Report, or

the Final Public Report differs in any material respect from the
Preliminary Report.

10. If the Buyer defaults when a payment is required,
the Seller will notify the Buyer by registered mail of such
default. If the default is not cured within ten (10) days after
mailing the notice, the Sales Contract may be terminated by Seller
with written notice to Buyer. 1If this occurs, the money paid by
the Buyer will belong to the Seller as liquidated damages.

11. Seller agrees that it will erect the building
containing the apartment within the period of two (2) years from
the date of this Preliminary Report.

12. The Project will be subject to ongoing construction
and sales activities which may result in certain annoyances to
Buyer.

13. Seller has no program to offer a rental service of
any kind to the owners of apartments in the Project.



EXHIBIT "I"

SUMMARY OF ESCROW AGREEMENT

The Escrow Agreement sets up an arrangement underx
which the deposits which a purchaser makes under a Sales
Contract will be held by neutral party ("Escrow"). Under the
Escrow Agreement these things will or may happen:

1. Seller will require all payments due to be
made to Escrow.

2. All money received by Escrow will be deposited
in an interest-bearing account in a federally insured bank or
savings and loan institution. All interest earned in the
account will be credited to the account of the Seller.

3. If the Buyer under a reservation as an owner-
occupant 1s not offered an apartment or if the Buyer refuses
to enter into a sales contract, Escrow will promptly refund
the deposit made by Buyer without interest. If Buyer enters
into Sales Contract but rescinds the Sales contract because
of hardship or because the buyer no longer intends to be an
owner-occupant, Seller will cancel Sales Contract and Escrow
will promptly return all money to Buyer without interest and
less the cancellation fee.

4. Escrow will disburse Buyer's funds until
Seller has notified Escrow that Buyer's Sales Contract has
become effective and a Final Public Report has been issued by
the Real Estate Commission and Escrow has received a copy of
Buyer's recelpt rfor the rFinal Public Report.

5. Escrow will from time to time make
disbursements from the escrow fund to pay for construction
costs, to other persons for architectural, engineering,
financing, advertising, legal fees and other expenses, but
not for selling expenses or brokerage fees relating to the
sales of any apartment.

6. If Buyer 4is in default under the Sales
contract, Escrow will promptly give to Buyer notice of the
default.

7. Escrow 1is relieved from all 1liability for
acting in accordance with the terms of the Escrow Agreement.



8. Escrow will be paid TWO HUNDRED FIFTY AND NO/100
DOLLARS ($250.00) per apartment at the closing of Escrow. One-half
(1/2) of this fee will be paid by the Buyer and one-half (1/2) will
be paid by the Seller. Escrow will also provide joint protection
title policies at the Buyer's expense for each Sales Contract
closed at a premium not exceeding TWO HUNDRED FIFTY AND NO/100
DOLLARS ($250.00) for both policies.

9. Escrow will collect FIFTY AND NO/100 DOLLARS
($50.00) if a Sales Contract is cancelled before the Buyer has
received a commitment for financing. Escrow will collect TWO

HUNDRED FIFTY AND NO/100 DOLLARS ($250.00) if a Sales Contract is
cancelled after Buyer has received a commitment for financing or
after Buyer's receipt of the Final Public Report.
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The Honorable Robert A. Alm e = -7

Director of Commerce and Consumer Affairs EL = —_—

State qf Hawaiil Trn o= K

1010 Richards Street e
Honolulu, Hawaii 96813 “w NS

o O

Dear Mr. Alm:
Re: Governance of Condominium Property

This is in response to your letter of March 16, 1989 in
which you questioned whether a certain condominium project
conformed to the provisions of the Condominium Property Regimes
law, chapter 514A, Hawaii Revised Statutes. The central
concern of your letter is the control of the common elements of
the project. For the reasons stated below, we believe that
several aspects of the project are contrary to chapter 514A.

Facts

From your letter and the attached documents, we assume the
facts to be as follows. PuuAlii is a condominium project which
is subject to chapter 514A. Your letter stated that the
project is a townhouse type condominium in three phases, with a
fourth phase to be opened soon. Each phase has several

increments.

Some of the documents you attached pertain directly to
Phase I, Increment 3. The Public Report, issued by the Real
Estate Commission, states that the increment is subject to the
Declaration of Horizontal Property Regime (Document No.

888714), the bylaws of the Association of Apartment Owners
(AOAO) and the floor plans. The Declaration divides the
property of the increment into three groups: 1) freehold
estates in the living area of each apartment, 2) undivided
interest in the common elements, and 3) limited common elements
used by one or more apartments such as parking spaces.

EXHTBIT J
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It is important to establish what the common elements of
the increment include. The Declaration describes the common
elements as the portions of the increment not considered the
freehold estates in the living area of each apartment. That
leaves the question of what is included in the increment.
Increment 3 1is governed by the following documents:

1)

2)

3)

4)

Final Horizontal Property Regimes (Condominium)
Public Report. This was issued by the Real Estate
Commission on August 21, 1978. It states that the
increment is governed by the Declaration of
Horiztonal Property Regime.

Declaraticn of Horizontal Property Regime (DHPR),
dated May 26, 1978. This governs Increment 3 and
defines the common elements. It creates an
Association of Apartment Owners (AOAO) to administer
and operate the increment. Paragraph P states that
the DHPR is subject to and subordinate to the
Declaration of Covenants, Conditions and Restrictions
(DCCR) and the Declaration as to Merger of Increments
in a Condominium Project (DMICP).

Declaration as to Merger of Increments in a
Condominium Project (DMICP), dated May 12, 1977.
This merges all completed and future increments inteo
a single condominium project. The owners of the
apartments are granted rights to use all the common
elements of the entire merged project. All of the
Increment AOAOs are to be merged into a single AOAO,
although it appears from the letter of James
Stubenberg, attached as Exhibit D, that this has not
been done and that there still exist "various
condominium associations" in the project.

Declaration of Covenants, Conditions and Restrictions
(DCCR), dated May 12, 1977. This governs the entire
merged project. It cteates the PuuAlii Community
Association (PCA) to maintain and administer the
common elements of the project. The PCA is a
corporation with bylaws that are not in accord with
the bylaws required of AOAOs by section 514A-82,
Hawail Revised Statutes. Article V, section 2,
states that every apartment owner is a member of PCAa,
and only apartment owners may be members.
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The letter from Stubenberg explains the developer’s view
of the situation. The letter states that each increment has an
AOAO which is responsible for operating the residential
buildings and the immediately adjacent grounds. PCA is
responsible for the recreational areas. The portrait of the
project painted by the letter is a group of distinct
condominiums that share access to a park run by PCA. The
letter does not refer to the DMICP or any merger of the
increments.

Discussicn

The issue running through the questions presented by your
letter is whether the developer may provide that a project be
divided so as to allow for operation of the common elements
separate from the residential units by defining the condominium
as only the residential units.

The law which requires a certain type of property
operation is section 514A-81 which states:

The operation of the property shall be governed
by bylaws, a true copy of which shall be recorded in
the same manner as the declaration.

Section 514A-82 sets out what the bylaws must contain.
There must be a board of directors and an association of
apartment owners. The statute contains specific details as to
eligibility for office, voting rights, meetings, and other
matters. Under the project’s scheme, PCA is not an AOAO which
conforms to 514A-81, but the increment AOAOs are.

Because section 514A-81 requires operation of the property
to conform to chapter 514A, the initial question is "what is
the property?" Property is defined by section 514A-3 as:

"Property" means and includes the land, whether
or not contiguous and including more than one parcel
of land, but located within the same vicinity,
whether leasehold or in fee simple, to the extent of
the interest held therein by the owner or lessee
submitting such interest to the condominium property
regime, the building or buildings, all improvements
and all structures thereon, and all easements,
rights, and appurtenances belonging thereto, and all
articles of personal property intended for use in
connection therewith, which have been or are intended
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for use in connection therewith, which have been or
are intended to be submitted to the regime
established by this chapter.

Stubenberg’s letter claims that the property is the
increment, consisting of the building and the immediately
adjacent grounds. This is based on the theory that the
increment is a separate condominium regime.

Section 514A-3 defines property as including all rights
and appurtenances belonging to the land. The Declaration of
Horizontal Property Regime (DHPR) for Increment 3 sets out the
rights of the apartment owners in that increment. Although
almost the entire document concerns only the increment
buildings and immediately adjacent grounds, paragraph P states
that the DCCR and DMICP control. The DCCR grants rights to the
common elements controlled by PCA referred to in the DCCR as
"recreational property." Article III of the DCCR states:

The exclusive use of the Recreational Property
shall be reserved equally to all the owners, except
as herein specifically provided, and every owner
shall have a right and easement for enjoyment in and
to the Recreational Property, which easement shall be

appurtenant to and shall pass with the title to every
lot...

Because the DHPR is subject to the DCCR, the rights granted by
the DCCR in the recreational property are rights appurtenant to
the increment and are intended to be submitted to the
condominium regime. Thus, the property is the entire project

consisting of all the increments and the recreational
property.

This view is also supported by the DMICP. It is not
clear, however, whether the DMICP is binding in this matter.
The DHPR states that it is subject to the DMICP, but the DMICP
at section 1(C) requires as a condition of merger that a
certificate be recorded which shall state that the construction
of the increment is completed, a Declaration has been filed,
and that the merger is in accordance with applicable laws.
There is no indication that such a certificate was filed. It
appears, however, that the developer intended for a purchaser
to rely on the DMICP because it was stated in the DHPR that the
DHPR was subject to the DMICP. The DMICP clearly states that
the increments are to be merged to form one condminium
project. The DMICP states on page 2:
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[Ulpon the development and completion of each
increment contained therein, and the fulfillment of
the conditions hereinafter set forth, it is the
desire and intentiocn of the owner, McCormack and
developer that each increment be merged with all
prior increments so that upon completion of the last
increment the entire project shall be controlled and
administered as a single condeominium project;

In Downey v. Jungle Den Villas Recreation Association,
Inc., 525 So. 2d 438 (Fla. App.) review denied 536 So. 24 536
(Fla. 1988), the court considered a similar issue. In that
case there was a condominium development built in seven phases,
and each phase had a separate asscociation of apartment owners.
The developer created a separate incorporated association to
operate the recreational facilities shared by all the phases.
Each owner of an apartment was a member of the incorporated
recreation association (the corporation). The corporation
needed to decide what to do with some vacant land and, based
upon a majority vote of the members, it decided to build a
swimming pool. Some of the members sued and claimed that the
corporatlon needed to abide by the statutory requirements for
associations of apartment owners which required a unanimous
approval.by apartment owners for capital improvements. The
court held that the corporation should be treated as an
assaociation of apartment owners for two reasons. First, the
court found that the corporation’s membership was comprised
only of apartment owners and only apartment owners had any
rights to the recreational facilities. Second, the court found
that the corporation functioned as an association of apartment
owners because it operated some of the common elements of the
condomium. The court stated that the statutory requirements
for associations of apartment owners "should not be wvulnerable
to circumvention by the simple act of setting up an ostensibly
independent corporation empowered to perform some of the
functions of a condominium assoclation but without the unit
owner protection provided by [the condominium laws)." Downey
at 441.

Based on the documents creating and controlling the
project, the entire prO]ect 1nclud1ng all the increments is one
single property. As in Downey, PCA is comprised only of
apartment owners and performs functions of an association of
apartment owners in regards to the recreational facilities.
According to the Downey analysis, PCA should be considered an
association of apartment owners. It must therefore be operated
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according to the bylaws required by section 514A-82. The
bylaws required by statute are statutorily incorporated into
the bylaws of existing condominium projects pursuant to section
514A-82(b). Thus, an apartment owner could maintain an action
to force compliance with the bylaws as provided by section
514A-88, Hawaii Revised Statutes.

Your letter also asked how this situation should be
reflected in the public report issued by the Real Estate
commission pursuant to section 514A-36, Hawaii Revised
Statutes. The purpose of the public report is to provide
disclosure of relevant information about the condominium
project to prospective purchases. In Association of Owners of
Kukui Plaza v. City and County of Honolulu, 7 Haw. App.
742 P.2d 974 (1987), the court stated that chapter 514A "is
designed to ensure that the utmost information is made
available to prospective buyers." For this reason, the public
report should include in the section listing basic documents
the DCCR and the DMICP, and an explanation of the significance

of these apd al} other relevant documents, and those documents’
interrelationships.

L

Please contact us if you have further questions.

Very truly yours,

ngh~*-576f%<~7now~.
Glenn S. Grayson
Deputy Attorney General

GSG:nk

APPROV/p:
/

be

Warren Price, III
Attorney General



