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REAL ESTATE COMMISSION
STATE OF HAWAII

DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS
PROFESSIONAL AND VOCATIONAL LICENSING DIVISION

1010 Richards Sueet - P. O. Box 3469
Honolulu, Hawan 96801

CONDOMINIUM PUBLIC REPORT

on
POHA KEA POINT, PHASE IV, INC. 4

Located off of Lilipuna Road
Kaneohg, Hawaii

Registration No. 2305

Issued:
Expires:

Report Purpose:

October 8, 1990
November 8, 1991

This report is based on information and documents submitted by the developer to the Real Estate Commission as of
September 11 1890, and is issued by the Commission for infarmational purposes only. It
represents neither approval nor disapproval of the project. Buyers are encouraged (o read this report carefully.

Type of Report:
PRELIMINARY: The developer may not as yet have created the condominium but has filed with the
(yellow) Real Estate Commussion minimal information sufficient for a Preliminary Public Repont.
A Final Public Report will be issued when complete information is filed.
X FINAL: The developer has legally created a condominium and has filed compiete information
(white) with the Commission.

{X 1 No prior reports have baen issued
| ] Suparsedes all prior public reports
[ ] Must be read together with

SUPPLEMENTARY: Updates information contained in the
(pink) [ ] Prelim. Public Report dated

[ ] Final Public Report dated
[ 1 Supp. Public Repor dated

And [ ] Supersedes all prior public reports
[ ] Must be read together with

[ ] This report reactivates the

public report(s) which expired on

Disclosure Abstract: Separate Disclosure Abstract on this condominium project:

[ ] Required [ X] Not Required - disclosures covered in this report.

FORM: RECO-10 206:986/189 1



mmary of riler Public R :

This summary c_omains a general description of the changes, if any, made by the developer since the last public
report was issued. It is not necessarily all inclusive. Prospective buyers should compare this public report with the
earlier reports if they wish to know the specific changes that have been made.

[ X] No prior reports have been issued by the Commission.
[ ] Changes made are as foliows:

SPECIAL NOTE: POHA KEA POINT IS A CONTINUATION OF THE PUU ALII
MASTER PRQJECT AND THEREFORE AFFECTED BY CERTAIN PUU ALIl
DOCUMENTS. PLEASE READ THIS REPORT WITH CARE, PARTICULARLY PAGES
18, 18A AND 18B, AND EXHIBIT "J", A LETTER FROM THE ATTORNEY
GENERAL'S OFFICE TO THE REAL ESTATE COMMISSION CONCERNING
INTERRELATIONSHIPS BETWEEN POHA KEA AND PUU ALII DOCUMENTS. ALSO,
NOTE ON PAGES 18 AND 18A THAT THERE IS LITIGATION IN PROCESS THAT
MAY AFFECT A PURCHASER'S EXPECTATIONS, SO CAUTION IS URGED AND
FURTHER INQUIRY SUGGESTED BEFORE MAKING ANY FINAL DECISION TO
PURCHASE.
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GENERAL INFORMATION ON CONDOMINIUMS

A condominium is a special form of real property. To create a condominium in Hawaii, the requirements of
Hawaii's “Condominium Property Act” (Chapter 514A, Hawaii Revised Statutes) must be followed.

If you are a typical condominium apartment owner, you will have two kinds of ownership: (1) ownership in your
individual apartment; and (2) an undivided interest in the commaon elements.

Common elements are the areas of the condominium project other than the individual apartments. They are
owned jointly by all apartment owners and include the land, either in fee simple or leasehold, and those parts of the
building or buildings intended for common use such as foundations, columns, roofs, halls, elevators, and the like. Your
undivided interest in the common elements cannot be separated from ownership of your apartment.

In some condominium projects, some common elements are reserved for the exclusive use of the owners of
certain apartments. Thaese common elements are called limited common elements and may include parking stalls,
patios, lanais, trash chutes, and the like.

You will be entitled to exclusive ownership and possession of your apartment. Condominium apartments may
be individually bought, sold, rented, mortgaged, or encumbered, and they may be disposed of by will, gift, or operation
of law.

Your apartment will, however, be part of the group of apartments that comprise the condominium project. Study
the Declaration, Bylaws, and House Rules. These documents contain important information on the use and occupancy
of apartments and the common elements as well as the rules of conduct for owners, tenants, and guests.

Some condominium projects are leasehold. This means that the land or the building(s) and other improvements
are leased to the buyer. The lease for the land usually requires that at the end of the lease term, the lessees
(apartment owner/tenant) deliver their interest in the land to the lessor (fee property owner). The lease also usually
requiras that the lessees sither (1) convey to the lassor the building(s) and other improvements. including any
improvements paid for by the lessees; or (2) remove or dispose of the improvements. The leases for individual
apartments often require that at the end of the lease term, the lessee deliver to the lessor the apartment, including any
improvements placed in the apartment by the lessee.

Operation of the Condominium Project

The Association of Apartment Owners is the entity through which apartment owners may take action with regard
to the administration, management, and operation of the condominium project. Each apartment owner is automatically
a member of the Association.

The Board of Directors is the governing body of the Association. Unless you serve as a board member or an
officer, or are on a committee appointed by the board, your participation in the administration and operation of the
condominium project will in most cases be limited to your right to vote as an apartment owner. The Board of Directors
and officers can take certain actions without a vote of the owners. Some of these actions may significantly impact the
quality of life for all apartment owners.

Until there is a sufficient number of purchasers of apartments to elect a majority of the Board of Directors, it is
likely that the developer will effectively control the affairs of the Association. It is frequently necessary for the
developer to do so during the early stages of development and the developer may reserve certain special rights to do
so in the Declaration and Bylaws. Prospective buyers should understand that it is vitally important to all apartment
owners that the transition from developer to owner control be accomplished in an orderly manner and in a spirit of
cooperation.



SUMMARY OF THE CONDOMINIUM PROJECT

interest 1o be Conveyed to Buyer:
[ ] Fee simple interest in an apartment and an undivided feehold interest in the cormmon elements.
[ X] Leasehold interest in an apartment and an undivided leasehold interest in the common elements.
[ ] Fee simple interest in an apartment and an undivided leasehold interest in the common elements.

Types of Project:

1. [ X] New Building(s) [ ] Conversion
[ ] Both New Building(s) and Conversion

2. [ X] Residential [ ] Commercial
[ ] Mixed Residential and Commercial
[ ] Other

3. [ X] High Rise (5 stories or more) [ ] Low Rise

4. [X] Single or [ } Multiple Buildings

5. Apartment Description

?ypgtie Quantity BR/Bath Living ':?;a (sf) Lanai/Patio (sf)

12 2/2 871 to RO6 129 to 146

18 types 5 2/1% 1001 123 to 148
14 3/2 1008 to 1093 146 to 165

See Exhibit "A" attached for further details.

Total Apartments: 31

“Net Living Area is the floor area of the apartment measured from the interior surface of the apartment perimeter
walls.

Other documents and maps may give floor area figures which differ from thase above because a different method
of determining the floor area mav £ been used.

6.  Parking:
Number of Stalls
Assigned Stalls (Individual Units) 62
Guest Stalls 8

Unassigned Stalls
Extra Stalls Available for Purchase
Other:

Total Parking Stalls 70

7.  Recreational amenities:
PuuAlii Community facilities in Phases I and II, consisting of a swimming pool,
tennis courts, spa, recreational center, will be available for use by Poha Kea
apartment owners.



I. PEOPLE CONNECTED WITH THE PROJECT

Developer: Swire Properties (Hawaii), Ltd. Phone:  (808) 235-0950

Name (Business)
46-005 Kawa Street,, Suite 206

Business Address
Kaneche, Hawaii 96744

Names of officers or general partners of developers who are corparations or partnarships:

Keith G. Kerr — President

David S. Bixby, Richard Tuomey and Robert K.R. Fullerton - Vice-Presidents

Gregg E. Tolan - Secretary/Treasurer

Real Estate

Sales Ageant: PuuAlii Realty, Ltd. Phone:  (808) 247-8776
Name {Business)

46~-005 Kawa Street, Suite 206
Business Address
Kaneohe, Hawaii 96744

Escrow: Long & Melone Escrow Limited Phone:  (808) 261-8521

Name (Business)
27 Oneawa Street

Business Address
Kailua, HI 96734

Managing
Agent: Certified Management Phone: (808) 536-0911

Name {Business)
3179 Koapaka Street, 2nd Floor

Business Address
Honolulu, Hawaii 96819

Attorney for

Developer: James A. Stubenberg

Name

STUBENBERG & DURRETT
Business Address

1250 Pauahi Tower, 1001 Bishop St.
Honolulu, Hawaii 96813




Il. CREATION OF THE CONDOMINIUM;
CONDOMINIUM DOCUMENTS

A condominium is created by recording in the Bureau of Conveyances and/or filing with the Land Court a Declaration
of Condominium Property Regime, a Condominium Map (File Plan), and the Bylaws of the Assaociation of Apartment

Owners.

A. Declaration of Condominium Property Regime contains a description of the land, buildings, apartments,
common elements, limited common elements, common interests, and other information relating to the
condominium project.

The Declaration for this condominium is:

[ 1 Proposed
[ 1 Recorded - Bureau of Conveyances - Book Page
[ X] Filed - lLand Court - Document Number 1759878

Amendment date(s) and recording/filing information:

B. Condominium Map (File Plan) shows the floor plan, elevation and layout of the condominium project. It also
shows the floor plan, location, apartment number, and dimensions of each apartment.

The Condominium Map for this condominium project is:

[ ] Proposed
[ ) Recorded - Bureau of Conveyance Condo Map No.
[ x} Filed - Land Court Condo Map No. 809

Amendment date(s) and recording/iling information;

C. Bylaws of the Association of Apartment Owners govern the operation of the condominium project. They
provide for the manner in which the Board of Directors of the Association of Apartment Owners is elected, the
powers and duties of the Board, the way in which meetings will be conducted, and other matters which affect how
the condominium project will be governed.

The Bylaws for this condominium are:

[ ] Proposed
[ ] Recorded - Bureau of Conveyances - Book Page
[ X] Filed - lLand Count - Document Number 1759879

Amendment date(s) and recording/ffiling information;



The Condominium Statute (Chapter 514A, HRS), the Declaration, Bylaws, and House Rules contral the rights and
obligations of the apartment owners with respect to the common elements, to each other, and to their respective
apartments. The provisions of these documents are intended to be, and in most cases are, enforceable in a court of
law,

D. House Rules. The Board of Directors may adopt house rules to govern the use and operation of the common
elements and individual apartments. House rules may cover matters such as parking regulations, hours of
operation for common facilities such as recreation areas, use of lanais, keeping of pets, and occupancy limits.
These rules must be foliowed by owners, tenants, and guests. They do not need to be recorded or filed to ba
effactive. The initial house rules are usually adopted by the developer.

The House Rules for this condominium are:
[ ] Proposed [X) Adopted
[ ] Developer does not plan to adopt house rules.
E. Changes to Condominium Documents

Changes to the Declaration, Condominium Map, and Bylaws are effective only if they are duly adopted and
recorded and/or filed. Changes to House Rules do not need to be recorded or filed to be effective.

1. Apartment Owners: Minimum percentage of common interest which must vote for or give written consent to

changes:
Minimum
Set by Law This Condominium
Declaration 75% 75%
{and Condo Map)
Bylaws 65% 65%
House Rules - Board of Directors

The percentages for individual condominium projects may be more than the minimum set by law.

2. Developer: The developer has reserved the following rights to change the Declaration, Condominium Map,
Bylaws, or House Ruies:

The Developer may amend the Declaration by filing an "as built” verified statement, so long as this
statement is only a verified statement of a registered architect or professional engineer and will
state that the final plans that were filed represent the layout, location, apartment numbers and
dimensions of the apartments as built. or so long as the plans involve only immaterial changes to
the layout, location, apartment numbers, or the dimensions of the apartments as built.

The Developer has also reserved the right at any time prior to ten years from the date of recordation
of the Declaration of Condominium Property Regime, to subdivide the underlying land so that the
undeveloped portion of said land may be subdivided into as many separate lots, and to grant easements
iu favor of separate lots for roadway us ulilily purposes as Lhe Developer may in its sole discretion
determine. The Developer may withdraw any of said separate lots from any further involvement with
the Poha Kea Point project. Such withdrawal may be accomplished by the recordation by the Developer
of a notice of withdrawal with respect to the lots affected, which withdrawal shall have the effect
of freeing said lot(s) from any further involvement with any phase of the Poha Kea Point project.



lil. THE CONDOMINIUM PROJECT

A. Interest to be Conveyed to Buyer:

[ ] Ece Simple: Individual apartments and the common elements which includes the underlying land will be in
fee simple.

[ X] Leasehold or Subleasehold: individual apartments and the common elements which includes the underlying
land will be leasehold.

The leases for the individual apartments and the underlying land usually require that at the
end of the lease term, the lessee (tenant) deliver to the lessor (fee property owner) possession
of the leased premises and all improvements, including improvements paid for by the lessee.

Exhibit contains further explanations.
Lease Term Expires: : December 31, 2042
Rent Renegotiation Date(s): 30 vears after issuance of an Apartment Lease
Lease Rent Payable: [ ] Monthiy [ ] Quarterly
[X] Semi-Annually [ ] Annually
Exhibit ""B" contains a schedule of the lease rent for each apartment per
[ ] Month [x] Year.

[ ] Individual Apartments in Fee Simple Common Interest in the Underlying Land in Leasehold or Subleasehold:

The leases for the underlying land usually require that at the end of the lease term, the
lessees (apartment owners - tenants) deliver to the lessor (fee property owner) their Interest
in the land and that they either (1) remove or dispose of the building(s) and other

improvements; or (2) convey the bullding(s) and improvements to the lessor, often at a
specified price.

Exhibit contains further explanations.

Lease Term Expires:
Rent Renegotiation Date(s):

Lease Rent Payable: [ 1 Monthly [ ] Quarterly
[ ] Semi-Annually [ ] Annually
Exhibit contains a schedule of the lease rent for each apartment per
[ ] Month [ ] Year.
[ ] Other:

For Subleaseholds:

[ ] Buyer's subiease may be cancelied if the master lease between the sublessor and fee owner is
[ 1 Cancelled [ ] Foreclosed

[x] As long as the buyer is not in default, the buyer may continue to occupy the apartment and/or land on the same
terms contained in the sublease even if the master lease is cancelled or foreclosed.



B. Underlying Land:

Address: 46-040 Konane Place Tax Map Key: _First Division
(TMK) 4-6-1-2 (por)

Kaneohe, Hawaii

[ ] Address [ ] TMK is expected to change because

Land Area: 6.903 [ ] square feet [ X] acre(s) Zoning: _PD-H Ordinance No. 4421

Fee Owner: Irustees of the Eastate of Bernice Pauahi Bishop
Name

567 South King Street, Suite 200
Address
Honolulu, Hawaii 96813

Sublessor: T.F. McCormack Trust
Name
235 Queen Street, Suite 501
Address

Honolulu, Hawaii 96813

C Buildings and Other Improvements:

1. [X] New Building(s) [ 1 Conversion of Existing Building(s)
[ ] Both New Building(s) and Conversion

2. Buildings: 1 Floors Per Building 7 (certain apartment
units on the 7th
[ ] Exhibit contains further explanations. floor have 2nd
o ) ) floors)
3.  Principal Construction Material:
{ ] Concrete [X] Hollow Tile [ X] Wood
[ ] Other
4. Permitted Uses:
No. of Apts. No. of Apts.
[ ] Commercial [ ] Industrial

[ X] Residential [ ] Agricultural

31

[ ] Timeshare/Hotel [ ] Recreational

[ ] Other:

10



Special Use Restrictions:

The Declaration, Bylaws, and House Rules may contain restrictions on the use and occupancy of
apartments. Restrictions for this condominium project include but are not limited to:

[ X] Pets Dogs, cats or other conventional household pets in reasonable number may be kept by an
apartment owner or occupant.
[ ] Number of Occupants:

[ X] Other: _No time—sharing plan permitted, including "vacation" license, "travel club membership"
"time interval ownership'
[ ] There are no special use restrictions.

interior (fill in appropriate numbers):

Total Apartments 31
Elevators 0 Stairways 0 Trash Chutes 0
Apt. Net
Type Quantity BR/Bath Living Area (sf)* Lanai/Patio (sf)

See Exhibit "A" attached for further details.

12 2/2 871-896 129-146

18 types 35 2/1% 1001 123-148
14 3/2 1008-1093 146-165

"Net Living Area is the floor area of the apartment measured from the interior surface of the apartment
perimeter walls.

Other documents and maps may give floor area figures which differ from those above because a d:fferent
method of determining the floor area may have been used.

Boundaries of Each Apartment:

Spaces within the perimeter walls, floors and ceilings of each of the thirty-one (31) apartment
units of the Project. Fach apartment includes all the walls and partitions which are not
loadbearing within its perimeter walls, the imner decorated or finished surfaces of all walls,
floors and ceilings, and the fixtures originally installed in the apartments. These spaces,
together with lanais and garden lanais, are referred to as "apartments" and are designated on
the Condominium Map.

Permitted Alterations to Apartments;

Any alterations to the interior of an apartment may be made except the type of alterations
which would jeopardize the soundness or safety of the common elements, reduce the apartments'
value or impair any easement. Any alteration which would affect the exterior appearance of
the Project must be approved by the Board of Directors. If the Board determines that the
common elements will be affected by a proposed alteration, then the consent of at least
seventy—five percent (75%) of the apartment owners in the Project is needed.

11



7.  Parking Stalls:

Total Parking Stalls: /0
Regular Compact Tandem
covered open covered open covered open TOTAL

Assigned 32 X0

(for individual

units)
Guest 8
Unassigned 0
Extra Available

for Purchase 0
QOther:

Total

Covered &Open __ 70

Each apartment will have the exclusive use of at least 2 parking stall(s).
Buyers are encouraged to find out which stali(s) will be available for their use.

[ ] Commercial parking garage permitted in condominium project.

[ ] Exhibit contains additional information on parking stalls for this condominium project.

8. Recreational and Other Common Facilities.

[ ] There are no recreational or common facilities.

[ 1 Swimming pool [ ] Storage Area
[ 1 Recreation Area [ ] Laundry Area
[ ] Tennis Court [ ] Trash Chute

[X] Other: 2 swimming pools, tennis courts, barbecue area,

and spa which are located in PuuAlii, Phases I and II.

These facilities are available for use by the owners of
apartments located in Phase IV. Developer has con-

structed new recreational facilities in Poha Kea Point
adjacent to Phase IV. Such recreational facilities in-

clude a swimming pool, a spa and a meeting room,

12



10.

Present Condition of iImprovements
(For conversions of residential apartments in existence for at least five years):

a.  Condition and Expected Useful Life of Structural Components, Mechanical, and Electrical Installations

Not applicable.

b. Compliance With Building Code and Municipal Requlations; Cost to Cure Violations

Not applicable,

Conformance to Present Zoning Code

a. [ ] Novariances to zoning code have been granted.

[X] Variance(s) to zoning code was/were granted as follows:

PD-H Ordinance No. 4421

b. Conforming/Non-Conforming Uses, Structures, Lot

In general, a non-conforming use, structure, or lot is a use, structure, or lot which was lawful at one
time but which does not now conform to present zoning requirements.

Conforming Non-Conforming llegal
Uses X
Structures X
Lot X

It a variance has been granted or if uses, improvements or lot are either non-conforming or.illegal, buyer
should consult with county zoning authorities as to passible limitations which may apply.

Limitations may include restrictions on extending, enlarging, or continuing the non-conformity, and
restrictions on altering and repairing structures. In some casas, a non-conforming structure that is
destroyed or damaged cannot be reconstructed.

The buyer may not be able to obtain financing or insurance if the condominium project has a non-
conforming or illegal use, structure, or lot.

13



D.

Common Elements, Limited Common Elements, Common Interest:

1.

Common Elements: Common Elements are those parts of the condominium project intended to be used by
all apantment owners. They are owned jointly by all apartment owners.

[ X] Exhibit "p" describes the common slements.

[ 1 As follows:

Limited Common Elements: Limited Common Elements are those common elements which are reserved for
the exclusive use of the owners of certain apartments.

[ ] There are no limited common selements in this project.
{ X] The limited common slements and the apartments which may use them are:

[ X] described in Exhibit  "E"

[ ] as follows:

Common Interest: Each apartment will have an undivided fractional interest in all of the common elements.
This interest is called the “common interest.” It is often used to determine each apartment's share of the
maintenance fees and other comman profits and expenses of the condominium. It may also be used for
other purposes, including voting on matters requiring action by apartment owners.

[ X] Exhibit "o describes the common interests for each apartment.

[ ] As foliows:

14



E. Encumbrances Against Title: An encumbrance is a claim against or a liability on the property.

Exhibit "F" describes the encumbrances against the title contained in the title report
dated September 4. 1990  and issued by TLong & Melone, Ltd. .
Developer represents there have been no further encumbrances placed on the
property since then.

Blanket Liens:

A blanket lien is 8 mortgage on a condominium project that secures a construction loan. It is usually
released on an apartment-by-apartment basis upon payment of specified sums so that individual
apartments can be conveyed to buyers free and clear of the lien.

[ ] There are no blanket liens affecting title to the individual apartments.

[ X] There are blanket liens which may affect title to the individual apartments.

Bianket liens (except for improvement district or utility assessments) must be released before the
developer conveys the apartment to a buyer. Buyer's interest will be affected only if the developer
defaults prior to conveying the apartment to buyer.

Effect on Buyer's Interest

Type of Lien —If Developer Defaults
Bank of Hawaii mortgage Buyer entitled to return of deposits without interes:

F. Management of the Common_ Elements: The Association of Apartment Owners is responsible for the
management of the common elements and the overall aperation of the condominium project. The Association
may be permitted, and in some cases may be required, to employ or retain a managing agent to assist the
Association in managing the condominium project.

Initial_Managing Agent: When the developer or the developer's affiliate is the initial managing agent, the
management contract must have a term of one year or less and the parties must be able to terminate the
contract on notice of 60 days or less.
Tho initial managing agent for this condominium is:

[x] not affiliated with the Developer.

[ ] the Developer or the Developer's affiliate.

[ ] self-managed by the Association of Apartment Owners.

[ ] other

15



Estimate of Initial Maintenance Fees:

The Association will make assessments against your apartment to provide funds for the operation and
maintenance of the condominium project. If you are delinquent in paying the assessments, your apartment may
be liened and sold through a foreclosure proceeding.

Initial maintenance fees are difficult to estimate and tend to increase as the condominium ages. Maintenance
fees may vary depending on the services provided to each apartment.

Exhibit "G" contains a schedule of maintenance fees and maintenance fee disbursements.

Utility Charges for Apanments:

Each apartment will be billed separately for utilities except for the following checked utilities which are inciuded in
the maintenance fees:

[ 1 Electricity [ 1 Television Cable
[ ] Gas [ X] Water & Sewer
[ ] Other

[ 1 Not applicable

Construction Warranties:

Warranties for individual apartments and the common elements, including the beginning and ending dates for
each warranty, are as foliows:

1. Building and Other improvements: The Developer warrants and will repair and remedy
any STRUCTURAL, MECHANICAL and/or ELECTRICAL defect(s) in the apartment for
a period of 365 days after the closing date of purchase, including materials
and labor. The apartment purchaser must notify the Developer in writing of
any defect(s) in a timely manner as soon as practicable after discovery.
The Developer will not be responsible for any damage, defects, failures,
or personal injuries resulting from the abuse, misuse, alteration, tampering,
neglect or removal of any appliance, structure or other component of the
apartment.

2. Appliances:  The Developer warrants that the appliances contained in each
apartment as part of the purchase are in good working condition.

16
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Status of Construction and Estimated Completion Date:

The Project commenced construction on July 5, 1989. The estimated date of
completion is targeted for October 1990.

Project Phases:

The developer [X] has [ ] has not reserved the right to add 1o, merge, or phase this condominium.

.,

Summary of Developer's Present Plans for Future Development:

The merger of all four increments in Phase IV will occur when all the increments
of Phase IV have been completely constructed. At such time, the owners of the
apartments in each increment will have the rights to use all the common elements
of all increments subject to the same limitations that are imposed on an owner
of an apartment in each increment.

Sales Documents Flied With the Real Estate Commission:

Sates documents on file with the Real Estate Commission include but are nat limited to:

[ Y] Notice to Owner Occupants

[ x] Specimen Sales Contract

[

[

Exhibit Ty contains a summary of tha partinent provisions of the sales contract.

September 4, 1990

x] Escrow Agreemsnt dated

Exhibit "I contains a summary of the pertinent provisions of the escrow contract.

] Other

17



IV. ADDITIONAL INFORMATION NOT COVERED ABOVE

Poha Kea Point is the continuation of the PuuAlii
community project. Poha Kea Point, Phase IV, consists of four
increments. Each increment will be developed as a single
condominium. All increments in Poha Kea Point, Phase IV, will be
merged upon the completion of the last increment. Upon merger, a
single Association of Apartment Owners ("ACAO") and the Board of
Directors will be organized to represent and administer the four
increments as if they had been built as a single condominium
property regime. While the merger will affect the administration
and use of increments and the sharing of common expenses, the
ownership of apartments and their appurtenant common interests in
each respective increment will not be affected.

The land in Phase IV has been annexed to the PuuAlii
Community Association ("PCA"), a non-profit corporation. The PCA
was created to provide for the management, maintenance and

administration of all landscaping, roadways and recreational
facilities within PuuAlii (Phases I and II) and Poha Kea Point
(Phases III and 1V). Every apartment owner in Phase IV is

automatically a member of the PCA and is entitled to use all
recreational facilities, roadways, paths and open areas throughout
PuuAlii and Poha Kea Point. The AOAO only has the responsibility
for the common elements within the condominium buildings. If
apartment owners desire to make changes effecting the common
elements which are not part of the condominium buildings, such
owners must obtain the consent of the PuuAlii Community
Association. In addition to condominium assessments, apartment
owners are liable for PCA dues.

Prospective purchasers are advised to carefully examine
the Declaration of Condominium Property Regime, Declaration as to
Merger of Increments in a Condominium Project, Declaration of
Covenants, Conditions and Restrictions for ©PuuAlii, and the
Supplemental Declaration No. 4 for PuuAlii by which the land in
Phase IV has been annexed to the PCA. All copies are available
upon request for inspection at the developer's sales office.

There are two pending lawsuits of which prospective
purchasers should be aware:
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1) Certain residents in the area whose property abuts
the project have claimed that their views are protected by City and
County Ordinance 4421 under which the PuuAlii project is developed.
As a result of such claims, the Zoning Board of Appeals ("ZBA")
has determined +that the Director of +the Department of Land
Utilization abused his discretion in approving the buildings in
Phase 1IV. The developer and the City are appealing the ZBA's
decision to the Circuit Court. The developer is of the opinion, on
advice of counsel, that the appeal will be successful and the
decision of the ZBA will be reversed. All the building permits are
valid and in full force and effect, and construction is continuing.
Because of the above described dispute, prospective purchasers
should be aware of a remote possibility that the units on the
uppermost floors of the building (Apts. 3831, 3841, 3842, 3843,
3844, 3851, 3852, 3853, 3854, 3855, 3861, 3862, 3863, 3864, 3865
and 3866 have been identified by the enjoining residents as
obstructing their views) may be removed from the building, in which
case the sales contracts for these apartments will be cancelled and
the common interest of each remaining apartment will be increased
due to the decrease of the total floor area in the building.

2) The Association of the Apartment Owners of Pcha Kea
Point, Phase III, has recently filed a 1lawsuit against the
developer, landowner, sublessor, managing agent and PCA for
damages, as well as injunctive relief. In its complaint,
Plaintiffs asked for, among other things, an injunction restraining
the PCA from collecting maintenance fees from the Plaintiffs for
any purposes other than maintenance of the recreational facilities.

The developer has been advised by its counsel that the lawsuit is
without merit.

The Real Estate Commission has not made an investigation
of the two cases and, as a result, by disclosing the foregoing, the
Real Estate Commission is not necessarily agreeing or disagreeing
with the developer's counsel regarding the two cases. Purchasers
are urged to make their own inquiries and draw their own
conclusions regarding the merits or demerits of each party's case.
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IVv. ADDITIONAL INFORMATION NOT COVERED ABOVE
(Continued)

kkhkkhhdkhhkhhkhhhhkhkdhhkhhhhhhhhhhdhhhhhhhkdhhkhhhhdhhhhkhhhhohkhhkhkihhx
SPECIAL NOTE:

The PuuAlii Community Association, which is a Hawaii
non-profit organization, does not consider itself

subject to the condominium law of the State of Hawaii,
Chapter 514A, Hawaii Revised Statutes. Nor do the bylaws
of the PuuAlii Community Association conform to the
requirements of that law. Therefore, with respect to the
condominium common elements which are subject to the
control of the PuuAlii Community Association, apartment
owners may be denied many of the basic rights and
protections provided by Chapter 514A to all other condo-
minium apartment owners in Hawaii.

The rights and protections denied may include those
relating to:

(1) availability of information about the
project;

(2) fidelity bonding and financial controls for
those handling the funds of aparmtent owners;
and

(3) voting and procedures followed at meetings of
the board and members of the PuuAlii Community
Association.

Prospective purchasers should carefully review Chapter
514A and the documentation for Poha Kea Point, including
the Declaration of Covenants, Conditions and Restrictions
for PuuAlii, to determine which basic rights and
protections they may be denied. Prospective purchasers
should also contact the Developer and the PuuAlii
Community Association.

The Real Estate Commission has requested and received an
opinion from the Attorney General on the legality of the
arrangement and operation of PuuAlii. A copy of that
opinion is attached as Exhibit "J". The Real Estate
Commission is presently discussing ways to resolve the
situation with the PuuAlii Community Association.
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Buyer's Right to Cancel Sales Contract:

A

Rights Under the Condominium Statute:

Preliminary Report: Sales made by the Developer are not binding. A prospective buyer who cancels the sales
contract is entitled to a refund of all moneys paid, less any escrow cancellation fee up to $250.00.

Supplementary Report to a Preliminary Report: Same as for Preliminary Report.
Final Report, Supplementary Report to a Final Report: Sales made by the Developer are binding if:

1. The Developer delivers to the buyer a copy of:
a. Either the Final Public Report OR the Supplementary Public Report which has superseded the Final
Public Report;
AND
b.  Any other public report issued by the Commission prior to the date of delivery, if the report was not
previously delivered to the buyer and if the report has not been superseded;
2.  The buyer is given an opportunity to read the report(s); and
3. One of the following has occurred:
a. The buyer has signed a receipt for the report(s) and waived the right 10 cancel; or
b.  Thirty (30) days have passed from the time the report(s) were delivered to the buyer; or
c. The apartment is conveyed to the buyer within 30 days from the date the report(s) were delivered to
the buyer.

Material Change: Binding contracts with the Developer may be rescinded by the buyer if:

1. There is a material change in the condominium which directly, substantially, and adversely affects (a) the
use or value of the buyer's apartment or its limited common elements; or (b) the amenities available for
buyer's use; and

2. The buyer has not waived the right to rescind.

If the buyer rescinds a binding sales contract because there has been a material change, the buyer is entitled to a
full and prompt refund of any moneys the buyer paid.

Rights Under the Sales Contract:

Before signing the sales contract, prospective buyers should ask to see and carefully review all documents
relating to the condominium. These include but are not limited to the:

1.  Condominium Public Reports issued by the Hawaii Real Estate Commission.

2.  Dectaration of Condominium Property Regime and Condominium Map.

3. Bylaws of the Association of Apartment Owners.

4. House Rules.

5. Escrow Agreement.

6. Hawaii's Condominium Law (Chapter 514A, HRS, as amended; Hawaii Administrative Rules, Chapter 16-
107, adopted by the Real Estate Commission).

7. Other Declaration of Covenants, Conditions and Restrictions

and Supplemental Declaration No. 4 Ior PuuAliil
If these documents are not in final form, the buyer should ask to see the most recent draft.

Copies of the condominium and sales documents and amendments made by the developer are available for
review through the developer and are on file at the Department of Commerce and Consumer Affairs. Reprints of
Hawaii's Condominium Law (Chapter 514A, HRS, and Hawaii Administrative Rules, Chapter 16-107) are
available at the Department of Commerce and Consumer Affairs.
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This Public Report is a part of Registration No. 2305 filed with the Real Estate Commission on
September 10, 1990

Reproduction of Report. When reproduced, this report must be on:
[ ] yellow paper stock [x ] white paper stock [ 1 pink paper stock
Expiration Date of Reports. Preliminary Public Reports and Final Public Reports automatically expire thirteen (13)

months from the date of issuance unless a Supplementary Public Report is issued or unless the Commission
issues an order extending the effective period for the report.

, .
an ™ )
T . \{ O 0007,
PETER N. YANAGAWA, Chairm%n

' REAL ESTATE iOMMISSI N
STATE OF HAWAII

Distribution:

Bureau of Conveyances
Department of Finance, City and County of Yonolulu

Planning Department,Citv and Countv of #Honolulu
Federal Housing Administration
Escrow Agent
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EXHIBIT "A"

APARTMENT DESCRIPTION/TYPE

Apt. Net

Type Qty. BR/Bath Living Area Garden Lanai
2FS 2 2/2 883 146
2FSR 2 2/2 883 146
2F 2 2/2 871 146
2FR 1 2/2 871 146
2FRE 1 2/2 871 146
2G 1 2/2 960 86/494
2GR 1 2/2 960 86/494
3F 5 3/2 1093 165
3FR 3 3/2 1093 165
3FRE 2 3/2 1093 165
2LA 2 2/1-1/2 1001 123
2LAR 2 2/1-1/2 1001 123
2LAM 1 2/1-1/2 1001 148
2PE 1 2/2 896 129
2PRE 1 2/2 896 129
3P 2 3/2 1008 146
3PR 1 3/2 1008 146
3PRE 1 3/2 1008 146
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EXHTIBIT "B"

APARTMENT LEASE RENT

ANNUAL
Basic First Second Third
Model Type 10-yr. Period 10-yr. Period 10-yr. Period
2G 680 1190 2083
2L 736 1288 2254
3P 750 1313 2298
3F 816 1428 2499
2P 661 1157 2025
2F 642 1124 1967
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EXHTIBIT "C™

COMMON INTEREST AND PARKING ASSIGNMENTS

Apt. Parking % Common

No. Stall Nos. Interest

3801 497-C 2.9744%
496-0

3802 481-C 2.9744%
482-C

3811 499-C 2.9260%
498-0

3812 503-C 3.1961%
502-0

3813 501-C 3.1961%
500-0

3814 495-C 3.2672%
494-0

3815 491-C 3.1961%
490-0

3816 489-C 3.1961%
488-0

3817 493-C 2.9260%
492-0

3821 505-C 2.9260%
504-0

3822 487-C 2.9260%
486-0

3831 589-C 3.2814%
612-0

3832 586-C 3.5773%
615-0
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Apt. Parking % Common

No. Stall Nos. Interest
3833 580-C 3.5773%
611-0
3834 591~C 3.5773%
610-0
3835 582-C 3.5773%
609-0
3841 582-C 2.8919%
619-0
3842 583-C 2.8919%
618-0
3843 594-C 2.8919%
607-0
3844 595-C 2.8919%
606-0
3851 581-CC 2.9147%
620-0
3852 584-C 3.5773%
617-0
3853 585-C 3.5773%
616-0
3854 596-C 3.5773%
605-0
3855 597-C 3.5773%
604-0
3861 588-C 3.2814%
613-0
3862 587-C 3.2814%
614-0
3863 593-C 3.5773%
608-0
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Apt. Parking

No. Stall Nos.

3864 599-C
602-0

3865 598-C
603-0

3866 600-C
601-0

Guest Parking Stall Nos. - 483-0,

C = Carport (covered)

0O = Open (uncovered)

CC = Compact Covered Carport

083190
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% Common

Interest

3.5773%

3.2814%

2.9147%

485-0,

621-0,

622-0, 623-0, 624-0, 625-0



EXHTBIT "D"

COMMON ELEMENTS

Common elements include the following:
(a) Land in fee simple;

(b) All foundations, floor slabs, columns, beams,
supports, unfinished perimeter and load-bearing walls, roofs,
stairs, stairways, bridges, rails, fire escapes, and walkways
around and between the buildingse:;

(c) All yards, grounds, landscaping, roads, curbs, trash
enclosures and like facilities;

(d) All storage areas for the benefit of maintenance
personnel, maintenance sheds, fire hoses, and alarm boxes, if any:;

(e) All driveways and parking areas including eight (8)
guest automobile parking stalls as designated on Exhibit "C" hereof
and as shown on the Condominium Map;

(f) All ducts, sewer lines, electrical equipment, pipes,
wiring, compressors, tanks, motors, fans, and other central and
appurtenant transmission facilities over, under and across the
Project which serve more than one apartment for services such as
power, light, water, air conditioning, refuse, sewer, telephone and
radio and television signal distribution; and

(g) Any and all other apparatus and installations of
common use and all other parts of the Project necessary or
convenient to its existence, maintenance or safety, or normally in
common use.

Additional common elements or areas subject to common
expenses may be designated upon the approval of ninety percent
(90%) of the apartment owners and the filing of an amendment
hereto.
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EXHTBIT "E"

LIMITED COMMON ELEMENTS

The limited common elements set aside and reserved for
the exclusive use of certain apartments are as follows:

(a) The automobile parking stalls for each apartment,
as shown on Exhibit "C" hereof, and any storage area within the
parking stalls shall be appurtenant to and for the exclusive use
of such apartment. The parking stall numbers for the parking stall
or stalls appurtenant to each apartment are as set forth in Exhibit
"C" and as shown on the Condominium Map.

(b) Any walkway, stairway, or corridor which connects
the apartment or apartments adjoining it to the exterior of the
Project shall be appurtenant to and for the exclusive use of the
apartment and said adjoining apartment or apartments.

(c) The mailbox assigned to each apartment.
(d) All other common elements of the Project which are

rationally related to less than all of said apartments shall be
limited to the use of such apartments.
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EXHIBIT "F"

ENCUMBRANCES AGAINST TITLE

Reservation in favor of the State of Hawaii of all
and metallic mines.

mineral

The terms and provisions of:

LEASE NO. 24,620

Lessor: Trustees of the Estate of Bernice Pauahi
Bishop

Lessee: Thomas Francis McCormack, husband of Hilda
Frances McCormack

Dated: June 7, 1976

Document No.: 768125

Term: commencing from the first day of January,

1976 (also affects other property)

The foregoing
Dated

June 3, 1977
March 6, 1978
August 12, 1980
March 24, 1983
January 22, 1986
February 16, 1989

The foregoing Lease

ASSIGNMENT OF LEASE

Assignor:

Assignee:

Disk 2 - CPRIV4.EXF

Lease No. 24,620 was amended by the following:

Document No.

838309
872979
1035133
1175048
1352189
1626652

No. 24,620 was assigned by the following:

Thomas Francis McCormack, husband of
Hilda Frances McCormack

Thomas Francis McCormack, as Trustee of
the T.F. McCormack Trust, established by
an unrecorded Trust Agreement dated
October 24, 1978, made by Thomas Francis
McCormack, as the Settlor, as amended by



Dated:
Document NoO.:

an unrecorded Amendment of Trust Agreement
dated June 10, 1982, said Trustee having
all powers set forth in said Trust
Agreement, including full power to sell,
convey, exchange, mortgage, lease, assign
or otherwise deal with and dispose of all
lands of the trust estate.

December 3, 1984
1272570

Consent thereto filed as Document No. 1272571.

3. The terms and provisions of:

BISHOP ESTATE LERSE NO. 24,620Aa

Lessor:

Lessee:
Dated:
Document No.:
Term:

Trustees of the Estate of Bernice Pauahi
Bishop, "Owners", and Thomas Francis
McCormack, husband of Hilda Frances
McCormack, "Tenant", holder of the master
lease dated June 7, 1976, filed in said
Office of the Assistant Registrar as
Document No. 768125,

Swire-McCormack Ltd., a Hawaii corporation
June 7, 1976

768126

61 years commencing from the first day of
January, 1976

(also affects other property)

The foregoing Bishop Estate Lease No. 24,620A was amended by

the following:
Dated

June 6, 1977
March 6, 1978
August 12, 1980
December 9, 1982
January 3, 1986
February 6, 1989

Document No.

838310
872980
1035134
1175049
1352190
1626653

All of the Assignor's righl, Llille and interest under the
foregoing Bishop Estate Lease No. 24,620A was assigned by the

following:

INSTRUMENT
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Agsignor:

Assignee:

Dated:
Document No.:

Thomas Francis McCormack, husband of Hilda
Frances McCormack

Thomas Francis McCormack, as Trustee of
the T.F. McCormack Trust, established by
an unrecorded Trust Agreement dated
October 24, 1978, made by Thomas Francis
McCormack, as the Settlor, as amended by
an unrecorded Amendment of Trust Agreement
dated June 10, 1982, sald Trustee having
all powers set forth in said Trust
Agreement, including full power to sell,
convey, exchange, mortgage, lease, assign
or otherwise deal with and dispose of all
lands of the trust estate.

December 3, 1984

1274508

Consent thereto filed as Document No. 12745009.

SAID BISHOP ESTATE

FOLLOWING:
a) MORTGAGE

Mortgagor:
Mortgagee:

Dated:
Document No.:
To Secure:

aa) NOTICE

Mortgagor:
Mortgagee:

Dated:
Document No.:
Re:

090490
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LEASE NO. 24,620A 1S SUBJECT TO THE

Swire-McCormack Ltd.

Bank of Hawaii, a Hawaii banking
corporation

January 13, 1978

861372

$2,000,000.00

and any additional advances and other
amounts secured thereby, all according to
the terms of that certain promissory note
of said mortgagor(s) therein referred to.

Swire-McCormack Ltd.

Bank of Hawaii, a Hawaii banking
corporation

July 23, 1978

889090

under a contractural duty to make

future advances in said maximum amount of
$1,999,000.00

(also affects other property)



bb) NOTICE

Mortgagor: Swire-McCormack Ltd., a Hawaii
corporation

Mortgagee: Bank of Hawaii, a Hawaii banking
corporation

Dated: February 6, 1979

Book: 13484

Page: 763

Re: under a contractural duty to make future

advances 1in said maximum amount of
$1,548,632.00
(also affects other property)

(Said Notice is not noted on Transfer Certificate of
Title No. 157,862.)

b) The terms and provisions of that certain Agency Agreement
and Power of Attorney dated January 10, 1985, made by and
between Thomas Francis McCormack, as Trustee of the T.F.
McCormack Trust, and TFM Corp., a Hawaii corporation,
filed in the Office of the Assistant Registrar of the
Land Court of the State of Hawaii as Document No.
1279349, to which reference is hereby made.

c) ADDITIONAL CHARGE MORTGAGE

Mortgagor: Swire-McCormack Ltd.

Mortgagee: Bank of Hawaii, a Hawaii banking
corporation

Dated: May 13, 1987

Document No.: 1479587

To Secure: $4,500,000.00 as additional charge to

Mortgage shown as encumbrance a)

4. Declaration of Covenants, Conditions and Restrictions for
PuuAlii dated May 12, 1977 and filed in said Office as
Document No. 838312, as amended by Supplemental Declaration
No. 1 dated August 12, 1980 and filed in said Office as
Document NoO. 1030939, further amended by Supplemental
Declaration No. 2 dated october 8, 1985 and filed said Office
as Document No. 1327730, and further amended by Supplemental
Declaration No. 3 datecd May 27, 1987 and filed in said Office
as Document No. 1476479. Said Declaration No. 3 was amended
by that certain Amendment to Supplemental Declaration No. 3
dated May 12, 1988, and filed as aforesaid as Document No.
1555482; and as further amended by that certain Supplemental

090490
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10.

11.

12.

100490
Disk 2

filed as aforesaid as Document No. 1698375.

Declaration as to Merger of Increments in a Condominium
Project dated September 28, 1989, filed in said Office as
Document No. 1706813.

Agreement for Issuance of Special Use Permit dated August 3,
1988, filed as aforesaid as Document No. 1586219.

Easement 693, area 24,515 square feet, and Easement 694, area
25,561 square feet, as shown on Map 218, filed with
Application No. 1100, Land Court Order 90977.

Grant of Easement for pull boxes, hand holes, transformer
vaults and underground power lines in favor of Hawaiian
Electric Company, Tnc. by instrument dated November 3, 1988
and filed in the Office of the Assistant Registrar of the Land
court of the State of Hawaii as Document No. 1600588.

Grant of Easement to enter upon Easement 643 for roadway
purposes in favor of the City and County of Honolulu by
instrument dated March 5, 1986 and filed in the Office of the
Assistant Registrar of the Land Court of the State of Hawaii
as Document No. 1528267.

Eacsement W, as shown on Map 11, filed with Application No.
1100, Land Court Order 8866.

Easement 643, as shown on Map 207, filed with Application No.
1100, Land Court Order 70102.

Real property taxes as may be due and owing. Check with the
tax assessor.

Also, condominium documents noted on Page 7 of this Report.
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EXHIBIT

ASSOCIATION OF APARTMENT OWNERS OF
POHAKEA POINT PIIASE IV, INCREMENT 4

NGN

PRELIMINARY ESTIMATED MONTHLY CASH OPERATING BUDGET

FOR PERIOD JANUARY 1, 1990 - DECEMBER 31,

RECEIFPTS

4010 MAINTENANCE FEES
4300 PCA ASSN DUES COLLECTION

TOTAL CASH RECEIPTS:

DISBURSEMENTS:

6020 OFFICE & ADMIN EXPENSES
6030 MANAGEMENT FEE

6040 AUDIT & TAX PREPARATION
6180 GENERAL MAINTENANCE

6260 SMP/FIRE INSURANCE

6290 TRANSFER TO RESERVES

6310 PCA ASSN DUES TRANSMITTAL

TOTAL DISBURSEMENTS:
PRELIMINARY ESTIMATED MONTHLY MAINT. TEES AND MEMBERSH1IP DUES

2F, 2FR,
2PE,
2FS,
2G,
2LA,

3P, 3PR,
3F, 3FR,

As managing agent for the condominium progect

UNIT
TYPE

2FRE
2PRE
2FSR

2GR
2LAR
2LAM
JPRE
JFRE

% COMMON
INTEREST

2.8919%
2.9147%
2.9260%
2.9744%
3.1961%
3.2672%
3.2814%
3.5773%

MONTII

LY

BUDGET

1,130
4,914

6,044

35
147
40
100
350
458
4,914

6,044

NO. OF
UNITS MF
4 32.68
2 32.94
4 33.06
2 33.62
4 36.12
1 36.92
4 37.08
10 40.42
31

1990

ANNUAL
BupGEYT

13,560
58,968

72,528

420
1,764
480
1,200
4,200
5,496
58,968

72,528

MBRSHP TTL

DUES PYMT

158.52 191.20
158.52 191.46
158.52 191.58
158.52 192.14
158.52 194.64
158.52 195.44
158.52 195.60
158.52 198.94

I hereby certify

that the above estimates of initial maintenance fee assessments
and maintenance fee disbursements were prepared in accordance with
generally accepted accounting pr1nc1ples and converted to a cash

basis.

The figures contained herein are estimates and are not

intended to be nor constitute any representation or warranty as to
the accuracy of such estimates.

TIFIED MANAGEMENT

CE
A

BY:
Roge)x WOOdbUIY'”*";:::::D
Property Manager

March 5,

1990



EXHTRBRIT "H"

SUMMARY OF SALES CONTRACT

1. Seller has entered into an Escrow Agreement dated
é%ﬂm.lua {{:,(fﬁo, with Long & Melone Ltd.

. Seller may terminate Sales Contract and refund to
Buyer all money Buyer has paid without interest, if Seller
determines that Buyer's ability to make payments or if the

financial ability of Buyer has decreased at the time the credit
report is updated.

3. Risk of 1loss to the apartment and percentage
interest in the common elements will be borne by Seller until the
date of final closing at which time risk of loss will be borne by
Buyer.

4. The contract will not be assignable without the
written consent of Seller and any attempt to assign without this
consent will be null and void.

5. Seller reserves the right to modify the Declaration,
By-Laws, House rules, Escrow Agreement and Apartment Lease,
provided that these modifications do not increase the Buyer's share
of common expenses, reduce the obligations of Seller for common
expenses on unsold apartments, reduce the size of the apartments,
increase the cost of the apartments, or impair or modify any
obligations given or undertaken by Seller. Seller also reserves
the right to make minor changes that may improve the apartment.

6. Seller anticipates BUT DOES NOT WARRANT that the
construction contract with the general contractor shall contain a
warranty clause.

SELLER MAKES NO WARRANTIES, EXPRESS OR IMPLIED, WITH
RESPECT TO THE APARTMENT, THE PROJECT, OR CONSUMER PRODUCTS OR
OTHER THINGS INSTALLED OR CONTAINED IN THE APARTMENT OR THE
PROJECT, INCLUDING BUT NOT LIMITED TO WARRANTIES OR

MERCHANTABILITY, HABITABILITY, WORKMANLIKE CONSTRUCTION OR FITNESS
FOR A PARTICULAR USE.

7. Seller may appoint the initial management agent for
the project.
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8. Seller reserves the right to exercise all of the
power of the Agsociation until the election of the Board of
Directors and officers of the Association of Apartment Owners and
may vote and exercise all the powers of the Board and officers of
the Association including voting of owners of apartments remaining
unsold.

g. Buyer may have the right +to cancel the Sales
Contract and obtain a refund of all money paid by Buyer if the
Final Public Report is not issued within one (1) year from the date
of the issuance of the Preliminary Public Report, or there are any
changes in the condominium building plans after the execution of
this contract and before the issuance of a Final Public Report, or
the Final Public Report differs in any material respect from the
Preliminary Report.

10. If the Buyer defaults when a payment is required,
the Seller will notify the Buyer by registered mail of such
default. If the default is not cured within ten (10) days after
mailing the notice, the Sales Contract may be terminated by Seller
with written notice to Buyer. If this occurs, the money paid by
the Buyer will belong to the Seller as liquidated damages.

11. Seller agrees that it will erect the building
containing the apartment within the period of two (2) years from
the date of this Preliminary Report.

12. The Project will be subject to ongoing construction
and sales activities which may result in certain annoyances to
Buyer.

13. Seller has no program to offer a rental service of
any kind to the owners of apartments in the project.
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EXHIBIT "1"

SUMMARY OF ESCROW AGREEMENT

The Escrow Agreement sets up an arrangement under which
the deposits which a Purchaser makes under a Sales Contract will
be held by neutral party ("Escrow"). Under the Escrow Agreement
these things will or may happen:

1. Seller will require all payments due to be made to
Escrow.

2. All money received by Escrow will be deposited in
an interest-bearing account in a federally-insured bank or savings

and loan institution. All interest earned in the account will be
credited to the account of the Seller.

3. If the Buyer under a reservation as an owner-
occupant is not offered an apartment or if the Buyer refuses to
enter into a Sales Contract, Escrow will promptly refund the
deposit made by Buyer without interest. If Buyer enters into Sales
Contract but rescinds the Sales Contract because of hardship or
because the Buyer no longer intends to be an owner-occupant, Seller
will cancel Sales Contract and Escrow will promptly return all
money to Buyer without interest and less the cancellation fee.

4. Escrow will disburse Buyer's funds until Seller has
notified Escrow that Buyer's Sales Contract has become effective
and a Final Public Report has been issued by the Real Estate
Commission and Escrow has received a copy of Buyer's receipt for
the Final Public Report.

5. Escrow will from time to time make disbursements
from the Escrow fund to pay for construction costs, to other
persons for architectural, ongineering, financing, advertieing,
legal fees and other expenses, but not for selling expenses or
brokerage fees relating to the sales of any apartment.

6. If Buyer is in default under the Sales Contract,
Escrow will promptly give to Buyer notice of the default.

7. Escrow is relieved from all liability for acting in
accordance with the terms of the Escrow Agreement.
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8. Escrow will be paid THREE HUNDRED AND NO/100 DOLLARS
PLUS FOUR PERCENT TAX ($300.00 + 4% tax) per apartment at the
closing of Escrow. One-half (1/2) of this fee will be paid by the
Buyer and one-half (1/2) will be paid by the Seller. Escrow will
also provide joint protection title policies at the Buyer's expense
for each Sales Contract closed at a premium not exceeding THREE
HUNDRED AND NO/100 DOLLARS PLUS FOUR PERCENT TAX ($300.00 + 4% tax)
for both policies.

9. Escrow will collect FIFTY AND NO/100 DOLLARS
(850.00) if a Sales Contract is cancelled before the Buyer has
received a commitment for financing. Escrow will collect TWO
HUNDRED FIFTY AND NO/100 DOLLARS ($250.00) if a Sales Contract is
cancelled after Buyer has received a commitment for financing or
after Buyer's receipt of the Final Public Report.
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Dear Mr. Alm:

Re: Governance of Condominium Property

This is in response to your letter of March 16, 1989 in
which you questioned whether a certain condominium project
conformed to the provisions of the Condominium Property Regimes
law, chapter 514A, Hawaii Revised Statutes. The central
concern of your letter is the control of the common elements of
the project. For the reasons stated below, we believe that
several aspects of the project are contrary to chapter 514A.

Facts

From your letter and the attached documents, we assume the
facts to be as follows. PuuAlii is a condominium project which
is subject to chapter 514A. Your letter stated that the
project is a townhouse type condominium in three phases, with a
fourth phase to be opened soon. Each phase has several

increments.

Some of the documents you attached pertain directly to
Phase I, Increment 3. The Public Report, issued by the Real
Estate Commission, states that the increment is subject to the
Declaration of Horizontal Property Regime (Document No.

888714), the bylaws of the Association of Apartment Owners
(ACAO) and the floor plans. The Declaration divides the
property of the increment into three groups: 1) freehold
estates in the living area of each apartment, 2) undivided
interest in the common elements, and J) limited common elements
used by one or more apartments such as parking spaces.
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The Honorable Robert A. Alm

July 13,

Page 2

1989

It is important to establish what the common elements of

+he increment include.

The Declaration describes the common

elements as the portions of the increment not considered the
freehold estates in the living area of each apartment. That
leaves the question of what is includgd in the increment.
Increment 3 is governed by the following documents:

1)

2)

3)

4)

Final Horizontal Property Regimes (Condominium)
Public Report. This was issued by the Real Estate
Commission on August 21, 1978. It states that the
increment is governed by the Declaration of
Horiztonal Property Regine.

Declaration of Horizontal Property Regime (DHPR),
dated May 26, 1978. This governs Increment 3 and
defines the common elements. It creates an
Association of Apartment Owners (AOAO) to administer
and operate the increment. Paragraph P states that
the DHPR is subject to and subordinate to the
Declaration of Covenants, Conditions and Restrictions
(DCCR) and the Declaration as to Merger of Increments
in a Condominium Project (DMICP).

Declaration as to Merger of Increments in a

Condominium Project (DMICP), dated May 12, 1977.
This merges all caompleted and future increments into
a single condominium project. The owners of the
apartments are granted rights to use all the common
elements of the entire merged project. All of the
Increment AOAOs are to be merged into a single AOQAOQ,
although it appears from the letter of James
Stubenberg, attached as Exhibit D, that this has not
been done and that there still exist “various
condominium associations" in the project.

Declaration of Covenants, Conditions and Restrictions
(DCCR), dated May 12, 1977. This governs the entire
merged project. It cteates the PuuAlii Community
Association (PCA) to maintain and administer the
common elements of the project. The PCA is a
corporation with bylaws that are not in accord with
the bylaws required of AOAOs by section 514A-B2,
Hawaii Revised Statutes. Article V, section 2,
states that every apartment owner is a member of PCA,
and only apartment owners may be members.
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The letter from Stubenberg explains the developer’s view
of the situation. The letter states that each increment has an
AOAO which is responsible for operating the residential
buildings and the immediately adjacent grounds. PCA is
responsible for the recreational areas. The portrait of the
project painted by the letter is a group of distinct
condominiums that share access to a park run by PCA. The
letter does not refer to the DMICP or any merger of the

increments.

iscussio

The issue running through the questions presented by your
letter is whether the developer may provide that a project be
divided so as to allow for operation of the common elements
separate from the residential units by defining the condominiun
as only the residential units.

The law which requires a certain type of property
operation is section 514A-81 which states:

The operation of the property shall be governed
by bylaws, a true copy of which shall be recorded in
the same manner as the declaration.

Section 514A-82 sets out what the bylaws must contain.
There must be a board of directors and an association of
apartment owners. The statute contains specific details as to
eligibility for office, voting rights, meetings, and other
matters. Under the project’s scheme, PCA is not an AOAO which
conforms to 514A-81, but the increment AOAOQOs are.

Because section 514A-81 requires operation of the property
to conform to chapter 514A, the initial question is "what is
the property?" Property is defined by section 514A-3 as:

"Property'" means and includes the land, whether
or not contiguous and including more than one parcel
of land, but located within the same vicinity,
whether leasehold or in fee simple, to the extent of
the interest held therein by the owner or lessee
submitting such interest to the condominium property
regime, the building or buildings, all improvements
and all structures thereon, and all easements,
rights, and appurtenances belonging thereto, and all
articles of personal property intended for use in
connection therewith, which have been or are intended
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for use in connection therewith, which have been or
are intended to be submitted to the regime
established by this chapter.

Stubenberg’s letter claims that the property is the
increment, consisting of the building and the immediately
adjacent grounds. This is based on the theory that the
increment is a separate condominium regime.

Section 514A-3 defines property as including all rights
and appurtenances belonging to the land. The Declaration of
Horizontal Property Regime (DHPR) for Increment 3 sets out the
rights of the apartment owners in that increment. Although
almost the entire document concerns only the increment
buildings and immediately adjacent grounds, paragraph P states
that the DCCR and DMICP control. The DCCR grants rights to the
common elements controlled by PCA referred to in the DCCR as
"recreational property." Article III of the DCCR states:

The exclusive use of the Recreational Property
shall be reserved equally to all the owners, except
as herein specifically provided, and every owner
shall have a right and easement for enjoyment in and
to the Recreational Property, which easement shall be
appurtenant to and shall pass with the title to every
lot...

Because the DHPR is subject to the DCCR, the rights granted by
the DCCR in the recreational property are rights appurtenant to
the increment and are intended to be submitted to the
condominium regime. Thus, the property is the entire project
consisting of all the increments and the recreational

property.

This view is also supported by the DMICP. It is not
clear, howewver, whether the DMICP is binding in this matter.
The DHPR states that it is subject to the DMICP, but the DMICP
at section 1(C) requires as a condition of nerger that a
certificate be recorded which shall state that the construction
of the increment is completed, a Declaration has been filed,
and that the merger is in accordance with applicable laws.
There is no indication that such a certificate was filed. It
appears, however, that the developer intended for a purchaser
to rely on the DMICP because it was stated in the DHPR that the
DHPR was subject to the DMICP. The DMICP clearly states that
the increments are to be merged to form one condminium
project. The DMICP states on page 2:



The Honorable Robert A. Aln
July 13, 1989
Page 5

(UlJpon the development and completion of each
increment contained therein, and the fulfillment of
the conditions hereinafter set forth, it is the
desire and intention of the owner, McCormack and
developer that each increment be merged with all
prior increments so that upon completion of the last
increment the entire project shall be controlled and
administered as a single condominium project;

In Downey v. Jungle Den Villas Recreatjion Associjatijion.
Inc., 525 So. 2d 438 (Fla. App.) review denjed 536 So. 2d 536
(Fla. 1988), the court considered a similar issue. In that
case there was a condominium development built in seven phases,
and each phase had a separate association of apartment owners.
The developer created a separate incorporated association to
operate the recreational facilities shared by all the phases.
Each owner of an apartment was a member of the incorporated
recreation association (the corporation). The corporation
needed to decide what to do with some vacant land and, based
upon a majority vote of the members, it decided to build a
swimming pool. Some of the members sued and claimed that the
corporation needed to abide by the statutory requirements for
associations of apartment owners which required a unanimous
approval. by apartment owners for capital improvements. The
court held that the corporation should be treated as an
association of apartment owners for two reasons. First, the
court found that the corporation’s membership was comprised
only of apartment owners and only apartment owners had any
rights to the recreational facilities. Second. the court found
that the corporation functicned as an association of apartment
owners because it operated some of the common elements of the
condomium. The court stated that the statutory recquirements
for associations of apartment owners '"should not be vulnerable
to circumvention by the simple act of setting up an ostensibly
independent corporation empowered to perform some of the
functions of a condominium association but without the unit
owner protection provided by ([(the condominium laws)." Downey

at 441.

Based on the documents creating and controlling the
project, the entire project including all the increments is one
single property. As in Downey, PCA is comprised only of
apartment owners and performs functions of an association of
apartment owners in regards to the recreational facilities.
According to the Downey analysis, PCA should be considered an
association of apartment owners. It must therefore be operated
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according to the bylaws required by section 514A-82. The
bylaws required by statute are statutorily incorporated into
the bylaws of existing condominium projects pursuant to section
514A-82(b). Thus, an apartment owner could maintain an action
to force compliance with the bylaws as provided by section
514A-88, Hawaii Revised Statutes.

Your letter also asked how this situation should be
reflected in the public report issued by the Real Estate
Commission pursuant to section 514A-36, Hawail Revised
Statutes. The purpose of the public report is to provide
disclosure of relevant information about the condominium
project to prospective purchases. Tn socj i o

ukui P av. C u Q » 7 Haw. App. .
742 P.2d 974 (1987), the court stated that chapter 514A "ig
designed to ensure that the utmost information is made
available to prospective buyers." For this reason, the public
report should include in the section listing basic documents
the DCCR and the DMICP, and an explanation of the significance
of these and all other relevant documents, and those documents’
interrelationships.

Please contact us if you have further questions.
Very truly yours,

Glenn S. Grayson
Deputy Attorney General
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Warren Prfce, III
Attorney General



