CONDOMINIUM PUBLIC REPORT

Prepared &
Issued by: Developer: RICHARD HENNESSY FORTUNE, Trustee under the Declaration of Trust of
Richard Hennessy Fortune dated July 15, 1998, and EVELYN PAL
FORTUNE, Trustee under the Declaration of Trust of Evelyn Pal Fortune
dated August 9, 2001
Address: c/o Evelyn P. Fortune
325 Rockwell Court, Zionsville, Indiana 46077

Project Name(*): Pakala Bay Condominium
Address: Lot B, 01-950 Kaumualii Highway
Makaweli, Kona, Kauai, Hawaii 96769
Registration No. 5130 Effective date: July 15, 2003
(Partial Conversion) Expiration date: __August 15, 2004

Preparation of this Report:

This report has been prepared by the Developer pursuant to the Condominium Property Act, Chapter 514A, Hawaii
Revised Statutes, as amended. This report is not valid unless the Hawaii Real Estate Commission has issued a
registration number and effective date for the report.

This report has not been prepared or issued by the Real Estate Commigsion or any other government agency. Neither
the Commission nor any other government agency has judged or approved the merits or value, in any, of the project or
of purchasing an apartment in the project.

Buyers are encouraged to read this report carefully, and to seek professional advice before signing a sales
contract for the purchase of an apartment in the project.

Expiration Date of Reports. Preliminary Public Reports and Final Public Reports automatically expire thirteen (13)
months from the effective date unless a Supplementary Public Report is issued or unless the Commission issues an
order, a copy of which is attached to this report, extending the effective date for the report.

Exception: The Real Estate Commission may issue an order, a copy of which shall be attached to this report, that the
final public report for a two apartment condominium project shall have no expiration date.

Type of Report:
___ PRELIMINARY: The developer may not as yet have created the condominium but has filed with the
(yellow) Real Estate Commission minimal information sufficient for a Preliminary Public
Report. A Final Public Report will be issued by the developer when complete
information is filed.
X_ FINAL: The developer has legally created a condominium and has filed complete information
(white) with the Commission.
[ X1 No prior reports have been issued.
[ ] This report supersedes all prior public reports.
[ 1 This report must be read together with
—_ SUPPLEMENTARY: This report updates information contained in the:
(pink) [ 1 Preliminary Public Report dated:

[ 1 Final Public Report dated:
[ 1 Supplementary Public Report dated:

And [ 1 Supersedes all prior public reports
[ 1 Must be read together with
[ ] This report reactivates the

public report(s) which expired on

(*) Exactly as named in the Declaration
This material can be made available for individuals with special needs. Please call the Senior Condominium Specialist
at 586-2644 to submit your request. FORM: RECO-30 286/986/189/1190/892/0197/1098/0800/0203



Disclosure Abstract: Separate Disclosure Abstract on this condominium project:

[X] Required and attached to this report [ 1Notrequired - Disclosures covered in this report.
as Exhibit "K"

Summary of Changes from Earlier Public Reports:

This summary contains a general description of the changes, if any, made by the developer since the last
public report was issued. It is not necessarily all inclusive. Prospective buyers should compare this public report with
the earlier reports if they wish to know the specific changes that have been made.

[X] No prior reports have been issued by the developer.

[ ] Changes made are as follows:

SPECIAL ATTENTION

This is a CONDOMINIUM PROJECT, not a subdivision. There are County restrictions on the number of
residential dwelling units, or other structures, which may be built on the property. Therefore, unless the
Purchaser is buying an existing residential dwelling, THERE IS NO ASSURANCE THAT THE
PUUIRCHASER WILL BE ABLE TO BUILD A RESIDENTIAL DWELLING UNIT ON THE
PROPERTY. THERE IS ALSO NO ASSURANCE THAT THE PURCHASER WILL BE ABLE TO
CONVERT AN EXISTING NON-RESIDENTIAL STRUCTURE TO A RESIDENTIAL USE. The
Purchaser should consult with the appropriate County agencies to determine whether the Purchaser may
build a residential dwelling unit, or any other type of structure, on the property.

1. There are presently one (1) residential structure and one (1) agricultural sheds, each of which may
be defined as an "apartment” under the condominium property act.

2. This public report does not constitute an approval of the project by the Real Estate Commission or
any other governmental agency, nor does it warrant that all applicable County codes, ordinances,
and subdivision requirements have necessarily been complied with.

3. The land area beneath and immediately appurtenant to each unit is designated a LIMITED
COMMON ELEMENT and is not a legally subdivided lot. The dotted lines on the Condominium
Map bounding the designated number of square feet in each limited common element land area are
for illustrative purposes only and should not be construed to be the property lines of legally
subdivided lots.

4, Facilities and improvements normally associated with County-approved subdivisions, such as fire
protection devices, County street lighting, electricity, upgraded water facilities, improved access
for owners and emergency traffic, drainage facilities, etc., may not be provided, and services such
as County street maintenance and trash collection may not be available for interior roads and
driveways.

THE PROSPECTIVE PURCHASER IS CAUTIONED TO CAREFULLY REVIEW THE
CONDOMINIUM DOCUMENTS REFERENCED IN THIS PUBLIC REPORT FOR FURTHER
INFORMATION WITH REGARD TO THE FOREGOING.
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General Information On Condominiums

A condominium is a special form of real property. To create a condominium in Hawaii, the requirements of the
Condominium Property Act, Chapter 514A, Hawaii Revised Statutes, must be complied with. In addition, certain
requirements and approvals of the County in which the project is located must be satisfied and obtained.

Some condominium projects are leasehold. This means that the land or the building(s) and other
improvements are leased to the buyer. The lease for the land usually requires that at the end of the lease term, the
lessees (apartment owners/tenants) deliver their interest in the land to the lessor (fee property owner). The lease also
usually requires that the lessees either (1) convey to the lessor the building(s) and other improvements, including any
improvements paid for by the lessees; or (2) remove or dispose of the improvements at the lessee's expense. Leases
for individual apartments often require that at the end of the lease term. the lessee deliver to the lessor the apartment,
including any improvements placed in the apartment by the lessee.

If you are a typical condominium apartment owner, you will have two kinds of ownership: (1) ownership in your
individual apartment; and (2) an undivided interest in the common elements.

"Common Elements" are the areas of the condominium project other than the individual apartments. They are
owned jointly by all apartment owners and include the land, either in fee simple or leasehold, and those parts of the
building or buildings intended for common use such as foundations, columns, roofs, halls, elevators, and the like. Your
undivided interest in the common elements cannot be separated from ownership of your apartment.

In some condominium projects, some common elements are reserved for the exclusive use of the owners of
certain apartments. These common elements are called "limited common elements" and may include parking stalls,
patios, lanais, trash chutes, and the like.

You will be entitled to exclusive ownership and possession of your apartment. Condominium apartments may
be individually bought, sold, rented, mortgaged or encumbered, and may be disposed of by will, gift, or operation of law.

Your apartment will, however, be part of the group of apartments that comprise the condominium project.
Study the project's Declaration, Bylaws, and House Rules. These documents contain important information on the use
and occupancy of apartments and the common elements as well as the rules of conduct for owners, tenants, and
guests.

Operation of the Condominium Project

The Association of Apartment Owners is the entity through which apartment owners may take action with
regard to the administration, management, and operation of the condominium project. Each apartment owner is
automatically a member of the Association.

The Board of Directors is the governing body of the Association. Unless you serve as a board member or an
officer, or are on a committee appointed by the board, your participation in the administration and operation of the
condominium project will in most cases be limited to your right to vote as an apartment owner. The Board of Directors
and officers can take certain actions without the vote of the owners. For example, the board may hire and fire
employees, increase or decrease maintenance fees, borrow money for repair and improvements and set a budget.
Some of these actions may significantly impact the apartment owners.

Until there is a sufficient number of purchasers of apartments to elect a majority of the Board of Directors, it is
likely that the developer will effectively control the affairs of the Association. It is frequently necessary for the developer
to do so during the early stages of development and the developer may reserve certain special rights to do so in the
Declaration and Bylaws. Prospective buyers should understand that it is important to all apartment owners that the
transition of control from the developer to the apartment owners be accomplished in an orderly manner and in a spirit of
cooperation.
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. PERSONS CONNECTED WITH THE PROJECT

Developer: RICHARD HENNESSY FORTUNE, Trustee under Phone: (317) 873-3390
the Declaration of Trust of Richard Hennessy Fortune
dated July 15, 1998, and EVELYN PAL FORTUNE,
Trustee under the Declaration of Trust of Evelyn Pal
Fortune dated August 9, 2001

Names of officers and directors of developers who are corporations; general partners of a
partnership; partners of a Limited Liability Partnership (LLP); or manager and members of a
Limited Liability Company (LLC) (attach separate sheet if necessary):

Real Estate

Broker *: Pacific Ocean Properties, Inc. Phone: (808) 742-6428
2253 Poipu Road (Business)
Koloa, Kauai, Hawaii 96756

Escrow: Title Guaranty Escrow Services, Inc. Phone: (808) 521-0211
235 Queen Street (Business)
Honolulu, Hawaii 96813

General

Contractor *: Richard D. Mikkelsen Phone: (808) 742-6632
dba B & P Construction (Business)
P. O. Box 1374

Koloa, Kauai, Hawaii 96756

Condominium

Managing
Agent ™. Self-managed by the Association of Unit Owners Phone:
(Business)
Attorney for
Developer: Max W. J. Graham, Jr. Phone: (808) 245-4705
Belles Graham Proudfoot & Wilson (Business)

4334 Rice Street, Suite 202
Lihue, Kauai, Hawaii 96766-1388

*For Entities: Name of corporation, partnership, Limited Liability Partnership (LLP), or Limited Liability
Company (LLC)
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l. CREATION OF THE CONDOMINIUM;
CONDOMINIUM DOCUMENTS

A condominium is created by recording in the Bureau of Conveyances and/or filing with the Land Court a Declaration of
Condominium Property Regime, a Condominium Map (File Plan), and the Bylaws of the Association of Apartment
Owners. The Condominium Property Act (Chapter 514A, HRS), the Declaration, Bylaws, and House Rules control the
rights and obligations of the apartment owners with respect to the project and the common elements, to each other, and
to their respective apartments. The provisions of these documents are intended to be, and in most cases are,
enforceable in a court of law.

A Declaration of Condominium Property Regime contains a description of the land, buildings, apartments,
common elements, limited common elements, common interests, and other information relating to the condominium
project.

The Declaration for this condominium is:
[ ]Proposed

[ X1 Recorded - Bureau of Conveyances: Document No. __2003-114416
Book Page
[ ]Filed- Land Court: Document No.

The Declaration referred to above has been amended by the following instruments [state name of document,
date and recording/filing information]:

B. Condominium Map (File Plan) shows the floor plan, elevation and layout of the condominium project. It also
shows the floor plan, location, apartment number, and dimensions of each apartment.

The Condominium Map for this condominium project is:

{ 1Proposed

[ X ] Recorded - Bureau of Conveyances Condo Map No. _3595

[ ]Filed- Land Gourt Gondo Map No.

The Condominium Map has been amended by the following instruments [state name of document, date and
recording/filing information}:

C. Bylaws of the Association of Apartment Owners govern the operation of the condominium project. They
provide for the manner in which the Board of Directors of the Association of Apartment Owners is elected, the powers
and duties of the Board, the manner in which meetings will be conducted, whether pets are prohibited or allowed and
other matters which affect how the condominium project will be governed.

The Bylaws far this condominium are:
[ ]Proposed

[ X 1Recorded - Bureau of Conveyances: Document No. __2003-114417
Book Page
[ ]Filed- Land Court: Document No.

The Bylaws referred to above have been amended by the following instruments [state name of document, date
and recording/filing information}:



D. House Rules. The Board of Directors may adopt House Rules to govern the use and operation of the common
elements and limited common elements. House Rules may cover matters such as parking regulations, hours of
operation for common facilities such as recreation areas, use of lanais and requirements for keeping pets. These rules
must be followed by owners, tenants, and guests. They do not need to be recorded or filed to be effective. The initiat

House Rules are usually adopted by the developer.

The House Rules for this condominium are:

[ 1Proposed [ 1Adopted [ X 1 Developer does not plan to adopt House Rules
E. Changes to Condominium Documents. Changes to the Declaration, Condominium Map, and Bylaws are

effective only if they are duly adopted and recorded and/or filed. Changes to House Rules do not need to be recorded
or filed to be effective.

1. Apartment Owners: Minimum percentage of common interests which must vote for or give written
consent to changes:
Minimum
Set by Law This Condominium
Declaration (and Condo Map) 75% * 100%
Bylaws 65% 100%
House Rules - N/A

*The percentages for individual condominium projects may be more than the minimum set by law for
projects with five or fewer apartments.

2. Developer

{1 No rights have been reserved by the developer to change the Declaration, Condominium Map, Bylaws
or House Rules.

{X] Developer has reserved the following rights to change the Declaration, Condominium Map, Bylaws or
House Rules:

The Developer reserves the right to change the Declaration and Condominium Map as providec
for in Section M. of the Declaration.
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ll. THE CONDOMINIUM PROJECT

A Interest to be Conveyed to Buyer:
[X] Fee Simple: Individual apartments and the common elements, which include the underlying land, will

be in fee simple.

Leasehold or Sub-leasehold: Individual apartments and the common elements, which include the
underlying land will be leasehold.

Leases for the individual apartments and the underlying land usually require that at the end of
the lease term, the lessee (apartment owner/tenant) deliver to the lessor (fee property owner)
possession of the leased premises and all improvements, including improvements paid for by
the lessee.

Exhibit, contains further explanations regarding the manner in which the renegotiated
lease rents will be calculated and a description of the surrender clause provision(s).
Lease Term Expires: Rent Renegotiation Date(s):
Lease Rent Payable: [ 1Monthly [ 1Quarterly
[ ]Semi-Annually [ 1Annually
Exhibit contains a schedule of the lease rent for each apartmentper [ JMonth [ ]Year

For Sub-leaseholds:

[ 1 Buyer's sublease may be canceled if the master lease between the sublessor and fee owner
is:
[ ]Canceled [ 1Foreclosed

[ 1 As iong as the buyer is not in default, the buyer may continue to occupy the apartment and/or
land on the same terms contained in the sublease even if the master lease is canceled or
foreclosed.

Individual Apartments in Fee Simple; Common Interest in the Underlying Land in Leasehold or
Sub-leasehold:

Leases for the underlying land usually require that at the end of the lease term, the lessees
(apartment owners/tenants) deliver to the lessor (fee property owner) their interest in the land
and that they either (1) remove or dispose of the building(s) and other improvements at the
lessee's expense; or (2) convey the building(s) and improvements to the lessor, often at a
specified price.

Exhibit, contains further explanations regarding the manner in which the renegotiated
lease rents will be calculated and a description of the surrender clause provision(s).

Lease Term Expires: Rent Renegotiation Date(s):
Lease Rent Payable: [ ]Monthly [ 1Quarterly
[ ]Semi-Annually [ 1Annually
Exhibit contains a schedule of the lease rent for each apartmentper: [ ]Month [ ]Year
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[ 1 Other

IMPORTANT INFORMATION ON LEASEHOLD CONDOMINIUM PROJECTS

The information contained in this report is a summary of the terms of the lease. For more detailed information, you
should secure a copy of the lease documents and read them thoroughly.

If you have any {egal questions about leasehold property, the lease documents or the terms of the lease and the
consequences of becoming a lessee, you should seek the advice of an attorney.

There are currently no statutory provisions for the mandatory conversion of leasehold condominiums and there are no
assurances that such measures will be enacted in the fuiure.

In leasehold condominium projects, the buyer of an apartment will acquire the right to occupy and use the apartment for
the time stated in the lease agreement. The buyer will not acquire outright or absolute fee simple ownership of the land.
The land is owned by the lessor or the leased fee owner. The apartment owner or lessee must make lease rent
payments and comply with the terms of the lease or be subject to the lessor's enforcement actions. The lease rent
payments are usually fixed at specific amounts for fixed periods of time, and are then subject to renegotiation.
Renegotiation may be based on a formula, by arbitration set in the lease agreement, by law or by agreement between
the lessor and lessee. The renegotiated lease rents may increase significantly. At the end of the lease, the apartment
owners may have to surrender the apartments, the improvements and the land back to the lessor without any
compensation (surrender clause).

When leasehold property is sold, title is normally conveyed by means of an assignment of lease, the purpose of which is
similar to that of a deed. The legal and practical effect is different because the assignment conveys only the rights and
obligations created by the lease, not the property itself.

The developer of this condominium project may have entered into a master ground lease with the fee simple owner of
the land in order to develop the project. The developer may have then entered into a sublease or a new lease of the
land with the lessee (apartment owner). The developer may lease the improvements to the apartment owner by way of
an apartment lease or sublease, or sell the improvements to the apartment owners by way of a condominium
conveyance or apartment deed.

B. Underlying Land:

Address: Lot B, 01-950 Kaumualii Highway Tax Map Key: (TMK): (4) 1-7-06:13
Makaweli, Kona, Kauai, Hawaii 96769

[ X ] Address [X]TMK is expected to change because ___addresses will be assigned by the County

when houses are constructed: CPR numbers will be added to the current TMK number.

Total Land Area: _8.409 [ 1square feet [ X ] acre(s) Zoning: _SLUC-Agricultural and
Conservation

CZO - Agriculture
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Fee Owner: RICHARD HENNESSY FORTUNE, Trustee under the
Declaration of Trust of Richard Hennessy Fortune dated
July 15, 1998, and EVELYN PAL FORTUNE, Trustee under
the Declaration of Trust of Evelyn Pal Fortune dated August 9, 2001

Lessor: N/A
Name

Address

C. Buildings and Other improvements:

1. [ ]1New Building(s)
[ ] Conversion of Existing Building(s)
[ X ] Both New Building(s) and Conversion

2. Number of Buildings: 2 Floors Per Building 1

[ X1 Exhibit___"A" contains further explanations.

3.  Principal Construction Material:
[ 1Concrete [ ]Hollow Tile [ X]Wood

[ X ] Other __Steel posts and screen

4, Permitted Uses by Zoning:

No. of

Apts. Use Permitted by Zoning
[X] Residential 1 [X] Yes [ 1No
[ 1 Commercial [ 1Yes [ TNo
[ ] Mix Res/Comm [ 1Yes [ INo
[ ] Hotel [ 1Yes [ 1No
[ ] Timeshare [ 1Yes [ INo
[ ] Ohana [ 1Yes [ I1No
[ ] Industrial [1Yes [ ]No
[X] Agricultural [ 1Yes [ INo
[ ] Recreational [ 1Yes [ 1No
[X] Other: Shed) 1 [X] Yes [ INo

Is/Are this/ these use(s) specifically permitted by the project’s Declaration or Bylaws?

[X]Yes

T

] No
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5. Special Use Restrictions:

The Declaration and Bylaws may contain restrictions on the use and occupancy of the apartments.
Restrictions for this condominium project include but are not limited to:

[ X1 Pets: _Animals and pets are limited as provided in Section 13.1 of the Bylaws.

[ ] Number of Occupants:

[ 1 Other

[ 1 There are no special use restrictions.

6. Interior (fill in appropriate numbers):
Elevators: 0 Stairways: 0 Trash Chutes: 0
Apt. Net Net
Type Quantity BR/Bath Living Area (sf)* Other Area (sf) (Identify)
Unit A 1 4/4-1/2 4,565 2180/430 Lanai/Garage
Unit B 1 0/0 20 Shade Shed
Total number of Apartments: 2

*Net Living Area is the floor area of the apartment measured from the interior surface of the apartment
perimeter walls.

Other documents and maps may give floor area figures which differ from those ahove because a
different method of determining the floor area may have been used.
Boundaries of Each Apartment:

See Exhibit "A"

Permitted Alterations to Apartments:

See Exhibit "B"

Apartments Designated for Owner-Occupants Only:

Fifty percent (50%) of residential apartments must be so designated; developer has a right to substitute similar
apartments for those apartments already designated. Developer must provide this information either in a
published announcement or advertisement as required by Section 514A-102, HRS; or include the information
here in this public report and in the announcement (see attachment 11a). Developer has not elected to
provide the information in a published announcement or advertisement.

{W:\DOCS\26442\1\W0058618.DOC} 11



10.

Parking Stalls:

Total Parking Stalls: 4
Regular Compact Tandem
Covered Open Covered Open Covered Open TOTAL
Assigned (for 2 4
each unit)
Guest
Unassigned

Extra for Purchase

Other:

Total Covered & Open: 4 0 0 -4
Each apartment will have the exclusive use of at least 2 parking stall(s).
Buyers are encouraged to find out which stall(s) will be available for their use.

[ 1 Commercial parking garage permitted in condominium project.

[ 1 Exhibit contains additional information on parking stalls for this condominium project.

Recreational and Other Common Facilities:

[ 1 There are no recreational or common facilities.

[ 1 Swimming pool [ ] Storage Area [ ] Recreation Area

[ 1 Laundry Area [ ] Tennis court [ ] Trash Chute/Enclosure(s)

[X] Other: _Common Driveway/Water System (well and tank)

Compliance With Building Code and Municipal Regulations; Cost to Cure Violations

[ X1 There are no violations. [ 1 Violations will not be cured.

[ ] Violations and cost to cure are listed below. [ ] Violations will be cured by =

(Date)

Condition and Expected Useful Life of Structural Components, Mechanical, and Electrical Installations
(For conversions of residential apartments in existence for at least five years):

The single-family dwelling identified as Unit A is in good condition and has an estimated use life
of 25 years.
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11. Conformance to Present Zoning Code

a. [X] No variances to zoning code have been granted.

[ 1 Variance(s) to zoning code was/were granted as follows:

b. Conforming/Non-Conforming Uses, Structures, Lot

In general, a non-conforming use, structure, or lot is a use, structure, or lot which was lawfully
at one time but which does not now conform to present zoning requirements:

Conforming Non-Conforming llegal
Uses X
Structures X
Lot X

If a variance has been granted or if uses, improvements or lot are either non-conforming or
illegal, buyer should consult with county zoning authorities as to possible limitations which

may apply.

Limitations may include restrictions on extending, enlarging, or continuing the non-conformity,
and restrictions on altering and repairing structures. In some cases, a hon-conforming
structure that is destroyed or damaged cannot be reconstructed.

The buyer may not be able to obtain financing or insurance if the condominium project has a
non-conforming or illegal use, structure, or lot.

D. Common Elomonts, Limited Common Elements, Common Interests:

1. Common Elements. Common Elements are those parts of the condominium project other than the
individual apartments. Although the common elements are owned jointly by all apartment owners,
those portions of the common elements which are designated as limited common elements (see
paragraph 2 below) may be used only by those apartments to which they are assigned. The common
elements for this project, as described in the Declaration, are:

[X] described in Exhibit "c"

[ 1 as follows:
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2. Limited Common Elements: Limited Common Elements are those common elements which are
reserved for the exclusive use of the owners of certain apartments.

[ 1 There are no limited common elements in this project.

[X] The limited common elements and the apartments which use them, as described in the
Declaration, are:

[ X'] described in Exhibit __"D" * .

[ ]as follows:

*Note: Land areas referenced herein are not legally subdivided lots.

3. Common Interests: Each apartment will have an undivided fractional interests in all of the common
elements. This interest is called the "common interests.” It is used to determine each apartment's
share of the maintenance fees and other common profits and expenses of the condominium project. It
may also be used for other purposes, including voting on matters requiring action by apartment
owners. The common interests for the apartments in this project, as described in the Declaration, are:

[ ] described in Exhibit
[X] as foliows:

Each unit shall have appurtenant thereto an undivided one-half (1/2) interest in all common
elements of the property, and the same proportionate share in all common profits and common
expenses of the property (except as may be otherwise provided in the Bylaws) and for all other
purposes, including voting. The fractional common interest for each unit is determined by
assigning a 1/2 fractional interest to each of the two (2) units irrespective of the actual land areas
contained in the limited common elements appurtenant to each unit.

E. Encumbrances Against Title: An encumbrance is a claim against or a liability on the property or a document
affecting the title or use of the property. Encumbrances may have an adverse effect on the property on or your
purchase and ownership of an apartment in the project.

Exhibit ___"E" describes the encumbrances against the title contained in the title report dated
May 30, 2003 and issued by _Title Guaranty of Hawaii, Inc. .
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Blanket Liens:
A blanket lien is an encumbrance (such as a mortgage) on the entire condominium project that secures some
type of monetary debt (such as a loan) or other obligation. A blanket lien is usually released on an apartment-
by-apartment basis upon payment of specified sums so that individual apartments can be conveyed to buyers
free and clear of the lien.
[ ] There are no blanket liens affecting title to the individual apartments.
[X]  There are blanket liens which may affect title to the individual apartments.
Blanket liens (except for improvement district or utility assessments) must be released before
the developer conveys the apartment to a buyer. The buyer's interest will be affected if the
developer defaults and the lien is foreclosed prior to conveying the apartment to buyer.

Effect on Buyer's Interest and Deposit if Developer Defaults

Type of Lien or Lien is Foreclosed Prior to Conveyance
Mortgage Lender has priority over Buyer's rights under a sales contract,

and has a right to terminate sales contracts upon foreclosure
of its mortgage before an apartment sale is closed. Should

the lender terminate Buyer's sales contract, Buyer shall be
entitled to a refund of all deposits, less escrow cancellation fee.

F. Construction Warranties:

Warranties for individual apartments and the common elements, including the beginning and ending dates for
each warranty, are as follows:
1. Building and Other Improvements:

None: Units are sold "as is".

2. Appliances:

N/A
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G. Status of Construction and Date of Completion or Estimated Date of Completion:

The construction of Unit A was completed in 1980 and renovated in 2001.
The construction of Units B was completed in April, 2003.

H. Project Phases:

The developer [ Jhas [ X]hasnot reserved the rightto add to, merge, or phase this condominium.

Summary of Developer's plans or right to perform for future development (such as additions, mergers or
phasing):
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IV. CONDOMINIUM MANAGEMENT

A. Management of the Common Elements: The Association of Apartment Owners is responsible for the
management of the common elements and the overall operation of the condominium project. The Association
may be permitted, and in some cases may be required, to employ or retain a condominium managing agent to
assist the Association in managing the condominium project.

Initial Condominium Managing Agent: When the developer or the developer's affiliate is the initial condominium
managing agent, the management contract must have a term of one year or less and the partles must be able
to terminate the contract on notice of 60 days or less.

The initial condominium managing agent for this project, named on page five (5) of this report is:

[
[

] not affiliated with the Developer [ ]the Developer or the Developer's affiliate.
X ] self-managed by the Association of Apartment Owners [ ]Other

B. Estimate of Initial Maintenance Fees:

The Association will make assessments against your apartment to provide funds for the operation and
maintenance of the condominium project. If you are delinquent in paying the assessments, a lien may be
placed on your apartment and the apartment may be sold through a foreclosure proceeding.

Initial maintenance fees are difficult to estimate and tend to increase as the condominium ages. Maintenance
fees may vary depending on the services provided.

Exhibit "F" contains a schedule of estimated initial maintenance fees and maintenance fee
disbursements (subject to change).

C. Utility Charges for Apartments:

Each apartment will be billed separately for utilities except for the following checked utilities which are included
in the maintenance fees:

[ 1 None [ X] Electricity (__X _Common Elements only Common Elements & Apartments)
[ 1 Gas ( Common Elements only Common Elements & Apartments)

[ X1 Water [ ] Sewer [ 1 Television Cable

{ 1 Other
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V. MISCELLANEOUS

A. Sales Documents Filed With the Real Estate Commission:
Sales documents on file with the Real Estate commission include but are not limited to:
[ 1 Notice to Owner Occupants

[ X] Specimen Sales Contract
Exhibit __"G" contains a summary of the pertinent provisions of the sales contract.

[ X] Escrow Agreement dated __June 4, 2003
Exhibit __"H" contains a summary of the pertinent provisions of the escrow agreement.

[ 1 Other
B. Buyer's Right to Cancel Sales Contract:
1. Rights Under the Condominium Property Act (Chapter 514A, HRS):

Preliminary Report: Sales made by the developer are not binding on the prospective buyer. Sales
made by the developer may be binding on the developer unless the developer clearly states in the
sales contract that sales are not binding. A prospective buyer who cancels the sales contract is
entitled to a refund of all moneys paid, less any escrow cancellation fee up to $250.00.

Supplementary Report to a Preliminary Report: Same as for Preliminary Report.

Final Report or Suppiementary Report to a Final Report: Sales made by the developer are binding if:

A) The developer delivers to the buyer a copy of:
1) Either the Final Public Report OR the Supplementary Public Report which has

superseded the Final Public Report for which an effective date has been issued by
the Real Estate Commission; AND

2) Any other public report issued by the developer prior to the date of delivery, if the
report was not previously delivered to the buyer and if the report has not been
superseded;

B) The buyer is given an opportunity to read the report(s); AND
C) One of the following has occurred:

1) The buyer has signed a receipt for the report(s) and waived the right to cancel; or

2) Thirty (30) days have passed from the time the report(s) were delivered to the buyer;
or

3) The apartment is conveyed to the buyer within 30 days from the date the report(s)

were delivered to the buyer.

Material Change: Binding contracts with the Developer may be rescinded by the buyer if:

A) There is a material change in the project which directly, substantially, and adversely affects
(1) the use or value of the buyer's apartment or its limited common elements; or (2) the
amenities available for buyer's use; AND

B) The buyer has not waived the right to rescind.

If the buyer rescinds a binding sales contract because there has been a material change, the buyer is
entitied to a full and prompt refund of any moneys the buyer paid.
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2. Rights Under the Sales Contract: Before signing the sales contract, prospective buyers should ask to
see and carefully review all documents relating to the project. If these documents are not in final form,
the buyer should ask to see the most recent draft. These include but are not limited to the:

A) Condominium Public Reports issued by the developer which have been issued an effective
date by the Hawaii Real Estate Commission.

B) Declaration of Condominium Property Regime, as amended.

C) Bylaws of the Association of Apartment Owners, as amended.

D) House Rules, if any.

E) Condominium Map, as amended.

F) Escrow Agreement.

G) Hawaii's Condominium Property Act (Chapter 514A, HRS, as amended) and Hawaii
Administrative Rules, (Chapter 16-107, adopted by the Real Estate Commission, as
amended).

H) Other

Copies of the condominium and sales documents and amendments made by the developer are available for review
through the developer or through the developer's sales agent, if any. Reprints of Hawaii's Condominium Property Act
(Chapter 514A, HRS) and Hawaii Administrative Rules, Chapter 16-107, are avallable at the Cashier's Office,
Department of Commerce and Consumer Affairs, 1010 Richards Street, 3rd Floor, Honolulu, Hawaii, mailing address:
P.O. Box 541, Honolulu HI 96809, at a nominal cost.

This Public Report is a part of Registration No. 5130 filed with the Real Estate Commission on
June 13, 2003 .

Reproduction of Report. When reproduced, this report must be on:

[ 1YELLOW paper stock [ X ] WHITE paper stock [ ]1PINK paper stock
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C. Additional Information Not Covered Above:

1. Purchasers should be aware that Chapter 205, Hawaii Revised Statutes ("H.R.S."), does not authorize
residential dwellings as a permissible use in an agricultural use district, unless the dwelling is related to
an agricultural activity or is a "farm dwelling".

The term "farm dwelling" is defined in H.R.S. Chapter 205-4.5(a)(4) as a "single family dwelling located on
and used in connection with a farm, including clusters of single-family farm dwelling permitted within
agricultural parks developed by the State or where agricultural activity provides income to the family
occupying the dwelling.”

The penalty for violation of H.R.8. Seclion 205-4.5, is a fine of not more than $5,000. If any person who
is cited for a violation of the law fails to remove the violation within six months of such citation and the
violation continues, such person is subject to a citation for a new and separate violation. There shall be a
fine of not more than $5,000 for any additional violation.

In order for any purchaser to obtain a building permit to construct a single family residential unit (farm
dwelling), the County of Kauai will require the purchase to sign a Farm Dwelling Agreement in the form
attached hereto as Exhibit “I".

In addition, Section K.2. of the Declaration imposes a duty of each unit owner to bear an equal burden
proportionate to the unit owner's respective appurtenant interest in the common area for the cost of
maintaining agricultural activities on the Project that are satisfactory to the Planning Department of the
County of Kauai and that will allow the issuance of a Farm Dwelling Agreement and corresponding
building permit to all of the units with the Project. See Section K.2. of Exhibit "B", Alteration of Project.

2. The use of hazardous material is restricted except as provided under Article H of the Declaration and all
hazardous materials laws.

3. Purchasers should be aware that the property, and each condominium unit, is subject to the restrictions
contained in the Special Management Area Use Permit SMA(U) - 2003-2 attached hereto as Exhibit "J".

4, Purchasers should be aware that because the Project is located within the Special Management Area
("SMA"), with the exception of the development permitted pursuant to SMA Use Permit SMA(U) - 2003-2,
no development will be allowed in the SMA unless and until a Special Management Area Permit is
obtained pursuant to the Special Management Area Rules and Regulations of the County of Kauai.

5. The County of Kauai does not provide the Property with public potable water service. Instead, potable
water is provided by a private water system (including a tank and well) located on the Property.

6. Portions of the Property are located within the State Land Use Commission Conservation District. No
development is allowed within the Conservation District without a permit issued by the Department of
Land and Natural Resources and/or the Board of Land and Natural Resources of the State of Hawaii.

7. Any sales or transfers of the Condominium Units, or any interest therein, shall be subject to a Right Of

First Refusal in favor of Russell S. Robinson, his successors and assigns, as set forth in that certain
unrecorded Caparceners Agreement dated January 3, 1973.
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D. The developer declares subject to the penalties set forth in section 514A-49(b) that this project is in
compliance with all county zoning and building ordinances and codes, and all other county permitting
requirements applicable to the project, pursuant to Act 251 (SLH 2000) [Section 514A-1.6] (The
developer is required to make this declaration for issuance of an effective date for a final public report.)

E. The developer hereby certifies that all the information contained in this Report and the Exhibits
attached to this Report and all documents to be furnished by the developer to buyers concerning the
project have been reviewed by the developer and are, to the best of the developer's knowledge,
information and belief, true, correct and complete.

RICHARD HENNESSY FORTUNE, Trustee under the
Declaration of Trust of Richard Hennessy Fortune
dated July 15, 1998, and
EVELYN PAL FORTUNE, Trustee under the
Declaration of Trust of Evelyn Pal Fortune
dated August 9, 2001

Owr;lerlDeveloper

Q&M& %m May 31, 2003

RICHARD HENNESSY FORTUNE, Trustee under Date

the Declaration of Trust of Richard Hennessy Fortune
dated July 15, 1998

% {Q{ /é/ a May 31, 2003

EVELYN-PAL FORTUNE, Trustee under the Date
Declaration of Trust of Evelyn Pal Fortune
dated August 9, 2001

Distribution:

Department of Finance, ___County of Kauai

Planning Department, County of Kauai

*Must be signed for a: corporation by an officer; partnership or Limited Liability Partnership (LLP) by
the general partner, Limited Liability Company (L.L.C) by the manager or member; and for an individual
by the individual.
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EXHIBIT "A"

DESCRIPTION OF BUILDINGS

The project consists of one (1) residential unit constructed primarily of wood with no
basement, and one (1) agricultural shed built of principally steel post and screen construction,
without a basement or foundation. Each structure (herein called "unit") is shown on the
Condominium Map.

Unit A located as shown on the Condominium Map, consists of 4 bedrooms, 4-1/2
bathrooms, a living room, dining room, kitchen, family room, lanais and an enclosed garage.
Unit A has a net living area of approximately 4,565 square feet, lanais with an area of 2,180
square feet, and an enclosed garage with an area of 430 square feet, for a total of 7,175 square
feet.

Unit B located as shown on the Condominium Map, contains a total area of 20 square feet.
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EXHIBIT "B"

ALTERATION OF PROJECT

Paragraph K of the Declaration provides that:

1. Provided that the unit owner satisfies the applicable terms and conditions of
the Project Documcnts and obtains thc nccessary governmental permits and the prior approval of
the Design Review Committee as set forth in the Restrictive Covenants, each unit owner shall have
the right at his sole option at any time and from time to time, as hereinafter set forth, without the
consent and/or approval of the owner of any other unit or any other persons or entity, to construct,
reconstruct, repair, maintain, improve, renovate, remodel, make additions to, enlarge, remove,
replace, alter or restore the improvements to or in his unit or portions thereof or upon or within
the Yard Areas or other limited common elements or easements appurtenant to his unit
(collectively, the foregoing are referred to as "alterations"). Each unit owner who makes such
alterations (hereinafter referred to as the "Altering Owner") shall have the right without the
consent or joinder of any other person to amend this declaration and the Condominium Map to
accomplish any such alterations. If required by the Act, promptly upon completion of such
alterations the Altering Owner shall duly record such amendment to this declaration in the Bureau
of Conveyances, together with a complete set of the floor plans of such unit as so altered, certified
by a registered architect or professional engineer to fully and accurately depict the altered portions
of the property as built. All existing unit owners and all future unit owners and their mortgagees,
by accepting an interest in a unit, consent to all such alterations and agree to give and shall be
deemed to have given the Altering Owner a power of attorney to execute an amendment to the
declaration solely for the purpose of describing the alterations to such unit in the declaration so
that the Altering Owner shall hereafter have a power of attorney from all the other unit owners to
execute such amendment to the declaration. This power of attorney shall be deemed coupled with
each owner's interest in his unit (including his common interest) and shall be irrevocable. If,
despite the provisions of this paragraph, any governmental agency shall require some or all of the
owners of units in the Project (other than the Altering Owner) to sign the necessary governmental
permit application or related documents, then all of the other unit owners shall be required to sign
any such permit applications or related documents (including authorizations allowing the Altering
Owner to sign such governmental permits on behalf of such other owners) as may be necessary to
allow a unit owner to obtain the governmental permit authorized by this paragraph. Any such unit
owner who wrongfully refuses to sign such permits or provide the Altering Owner with the
necessary authorizations: shall be liable to the Altering Owner for all such damages (including
costs and attorneys' fees) incurred by the Altering Owner as a result of such refusal; and shall be
subject to such other legal and/or equitable remedies as may be available to the Altering Owner.

2. H.R.S. Chapter 205 requires that the Condominium Houses located within
the Project qualify and be used as Farm Dwellings. Each unit owner will be required to enter into
an agreement with the County of Kauai certifying that the Farm Dwelling will be used in
connection with a farm or where agricultural activity provides income to the family occupying the
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Farm Dwelling. In addition, the Planning Department of the County of Kauai may not allow any
Farm Dwelling to be constructed after the first Farm Dwelling within the Project unless the
Planning Department inspects the Project to confirm whether agricultural activities are being
conducted on the Project in accordance with H.R.S. Chapter 205. Each unit owner in the Project,
therefore, shall bear an equal burden proportionate to the unit owner's respective appurtenant
interest in the common area, for the cost of maintaining agricultural activities on the Project that
are satisfactory to the Planning Department of the County of Kauai and that will allow the issuance
of a Farm Dwelling Agreement and corresponding building permit to all of the units within the
Project. Any assessment that may be necessary to maintain agricultural activities pursuant to this
paragraph may be imposed upon each unit in accordance with the Bylaws as a common expense of
the association in connection with the operation of the Project.

3. Any alteration of a unit pursuant to this Paragraph K shall be subject to the
following conditions:

(@)  All such alterations shall conform with all applicable governmental
regulations, laws and ordinances.

(b) Such alterations may decrease or increase the size of the affected
unit, provided that no alteration shall extend or place the unit outside of the limits of the Yard
Area appurtenant to such unit.

© All such alterations shall be at the sole expense of the unit owner
making the change and shall be made within one (1) year of the commencement thereof and in a
manner that will not unreasonably interfere with the other unit owner's use of his unit or Yard
Area.

(d) With the prior consent of the Board of Directors, the owner of the
altered unit shall have the right to: utilize, relocate, realign and/or develop additional, central and
appurtenant installations for services to the unit affected by such alteration for electricity, sewer
and other utilities and services; and when necessary, add, delete, relocate, realign, designate and
grant easements and rights-of-way over, under and on the common elements as necessary or
desirable in connection therewith. Provided, however, that no work done pursuant to this
paragraph shall cause any unreasonable interruption in the service of such utilities to any other part
of the Project, nor shall it unreasonably interfere with any other unit owner's use or enjoyment of
his unit or Yard Area.

4. Under current laws, the Project is entitled to one (1) Guest House. The
right to construct said Guest House is reserved to the owner of Unit A. Said right may be
assigned by the owner of Unit A to any other unit owner at any time. All provisions of the
Comprehensive Zoning Ordinance and any other laws, ordinances or regulations which are
applicable shall be observed by the unit owner to which the right to build a Guest House applies.
The unit owner shall also consult with the appropriate County and/or State agencies regarding all
applicable laws or regulations prior to construction.
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5. Each and every conveyance, lease and mortgage or other lien made or
created on any unit and all common interests, limited common elements, and other appurtenances
thereto shall be subject to the provisions of this paragraph and any lease of a unit shall reserve to
all unit owners the rights set forth in this paragraph.

* SPECIAL NOTATION:

{W:ADOCS\26442\1\W0058620.DOC)

When applying for or submitting Farm Dwelling Agreements,
building permits, use permits, zoning permits or any other land use
permits with governmental agencies, the governmental agency may
require some or all of the owners of the Project to sign the permit
forms. In such case, all unit owners shall be required to sign such
permit applications and related documents as may be necessary for
any unit owner to obtain such permits, so long as the requesting unit
owner has complied with the Condominium Documents.

The issuance of an effective date for the Condominium Public
Report should not be construed to mean that all governmental laws,
ordinances and regulations have been complied with and all
subsequent development and use shall comply with applicable
governmental laws, ordinances and regulations.

Additionally, the creation of the Condominium Property Regime
does not mean that the land has met the subdivision requirements of
the County. As such, certain facilities and improvements normally
associated with County approved subdivisions may not be
necessarily included as part of this Project.



EXHIBIT "C"

COMMON ELEMENTS

The common elements of the project shall specifically include, but are not limited
to, the following:

1. The Property described in Exhibit "A", attached to the Declaration, in fee
simple.

2. All central and appurtenant installations for common services, including
utilities.

3. Any and all apparatus and installations of common use and all other parts of

the project necessary or convenient to its existence, use, maintenance or safety, or normally in
common Uuse.

4. A common entry gate and driveway, as shown on the Condominium Map.

5. A private potable water system consisting of a well, a storage tank,
pipelines, a water system building and other appurtenant water facilities.
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EXHIBIT "D"

LIMITED COMMON ELEMENTS

Certain units shall have appurtenant thereto easements for the exclusive use of certain
limited common elements as follows:

Yard Area A: Yard Area A consists of the land area under and surrounding Unit A,
contains approximately 7.020 acres as designated on the Condominium Map and is reserved for the
exclusive use of Unit A for the support of the building and other improvements comprising Unit
A, and for the purposes described in the Project Documents.

Yard Area B: Yard Area B consists of the land area under and surrounding Unit B,
contains approximately 1.236 acres as designated on the Condominium Map and is reserved for the
exclusive use of Unit B for the support of the building and other improvements comprising Unit B,
and for the purposes described in the Project Documents.
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EXHIBIT "E"

ENCUMBRANCES AGAINST TITLE

Any taxes that may be due and owing and tax liens that may exist, refer to Director of
Finance, Kauai County.

-Note:- Attention is invited to the fact that the premises covered herein may be
subject to possible rollback or retroactive property taxes.

Reservation in favor of the State of Hawaii of all mineral and metallic mines.

Location of the seaward boundary in accordance with the laws of the State of Hawaii and
shoreline setback line in accordance with County regulation and/or ordinance and the
effect, if any, upon the area of the land described herein.

RIGHT-OF-ENTRY to CITIZENS UTILITIES COMPANY dated June 28, 1979, recorded
in said Bureau in Liber 13847 at Page 439, granting a Right-of-Entry and temporary
easement for construction and maintenance of power and communication lines.

Above Right-of-Entry was assigned to KAUAI ISLAND UTILITY CO-OP, a Hawaii
cooperative association, by instrument dated November 1, 2002, recorded as Document
No. 2002-194848.

"Right of First Refusal in favor of Russell S. Robinson, his successors and assigns, as sct
forth in that certain unrecorded Caparceners Agreement dated January 3, 1973.

By unrecorded letter agreement dated October 20, 1998, Alice Jean Robinson - SimikKic, as
Trustee of the Russell S. Robinson Revocable Living Trust, waived any right to the First
Right of Refusal with respect to the sale of Lot B by Richland to Mr. and Mrs. Fortune;
However, the trustee reserved the Right of First Refusal with respect to any and all future
transactions to which the Right of Refusal may apply."

The terms and provisions, including the failure to comply with any covenants, conditions
and reservations, contained in the ENCROACHMENT AGREEMENT dated August 28,
1998, recorded in said Burcau as Document No. 98-144444 between RICHLAND
MORTGAGE CORPORATION, a California corporation, and MARION R. KEAT,
Trustee under unrecorded Marion R. Keat Revocable Living Trust, dated September 16,
1982.

The terms and provisions, including the failure to comply with any covenants, conditions
and reservations, contained in the ENCROACHMENT AGREEMENT dated September 9,
1998, recorded in said Bureau as Document No. 98-144445 between RICHLAND
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10.

11.

12.

13.

14.

15.

MORTGAGE CORPORATION, a California corporation, KATHERINE ALINE WEIR
(also known as KATHERINE A. WEIR), Trustee, RANDALL SINCLAIR WEIR and
LAURA GAIL WEIR, Trustees, and JUDITH A. COOK.

WAIVER OF RIGHT OF FIRST REFUSAL dated October 2, 1998, recorded as
Document No. 98-157839.

WAIVER OF RIGHT OF FIRST REFUSAL dated October 5, 1998, recorded as
Document No. 98-157840.

WAIVER AND RELEASE dated February 26, 1999, recorded as Document No.
99-037553, by RICHARD AND EVE FORTUNE with the BUILDING DIVISION OF
THE DEPARTMENT OF PUBLIC WORKS OF THE COUNTY OF KAIJAI, re: no
county supplied water service.

MORTGAGE LOAN ACCOUNT NO. 0696889, by and between RICHARD FORTUNE
and EVE FORTUNE, husband and wife, as Mortgagor, and BANK OF HAWAII, a
Hawaii corporation, as Mortgagee, dated November 10, 1999, recorded in said Bureau as
Document No. 99-183201.

ASSIGNMENT OF TRANSMISSION AND ELECTRICAL EASEMENTS dated
November 1, 2002, recorded as Document No. 2002-194846, by and between CITIZENS
COMMUNICATIONS COMPANY, formerly known as Citizens Utilities Company, a
Delaware corporation, successor-in-interest to KAUAI ELECTRIC COMPANY,
LIMITED, as Assignor, and KAUAI ISLAND UTILITY CO-OP, a Hawaii cooperative

association, as Assignee.

WAIVER AND RELEASE dated January 18, 2003, recorded as Document No.
2003-032870, by RICHARD FORTUNE and EVE FORTUNE, both unmarried, with the
BUILDING DIVISION OF THE DEPARTMENT OF PUBLIC WORKS OF THE
COUNTY OF KAUALI, regarding no county supplied water service.

The terms and provisions, including the failure to comply with any covenants, conditions
and reservations, contained in the following:

Declaration of Condominium Property Regime of Pakala Bay Condominium dated May 31,
2003, and recorded in said Burcau as Document No. 2003-114416.

Condominium Map No. 3595, and any amendments thereto.

The terms and provisions, including the failure to comply with any covenants, conditions
and reservations, contained in the By-Laws of the Association of Unit Owners of Pakala
Bay Condominium May 31, 2003, and recorded in said Bureau as Document No.
2003-114417.
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EXHIBIT __"F"
ESTIMATE OF INITIAL MAINTENANCE FEES

AND
ESTIMATE OF MAINTENANCE FEE DISBURSEMENTS

Estimate of Initial Maintenance Fees:

Apartment Monthly Fee x 12 months = Yearly Total
Unit A $202.50 x 12 = $2,430.00
Unit B $202.50 x 12 = $2,430.00

The Real Estate Commission has not reviewed the estimates of maintenance fee assessments and
disbursements for their accuracy or sufficiency.



Estimate of Maintenance Fee Disbursements:

Monthly Fee x 12 months = Yearly Total
Utilities and Services

Air Conditioning
Electricity
[ X ] common elements only $100.00x 12 = $1,200.00
[ ]common elements and apartments
Elevator
Gas
[ ]common elements only
[ ]common elements and apartments
Refuse Collection
Telephone
Water and Sewer $ 50.00x12 = $ 600.00

Maintenance, Repairs and Supplies

Driveway $ 50.00x12 = $ 600.00
Building
Grounds
Water System $100.00 x 12 = $1,200.00

Management
Management Fee

Payroll and Payroll Taxes
Office Expenses $25.00x 12 = $ 300.00

Insurance $80.00x 12 $ 960.00
Reserves(*)

Taxes and Government Assessments

Audit Fees

Legal Fees

Other

TOTAL $405.00 x 12

$4,860.00

We, RICHARD HENNESSY FORTUNE, Trustee under the Declaration of Trust of Richard Hennessy Fortune dated
July 15, 1998, and EVELYN PAL FORTUNE, Trustee under the Declaration of Trust of Evelyn Pal Fortune dated
August 9, 2001, the owners/developers for the PAKALA BAY CONDOMINIUM project, hereby certifies that the above
estimates of initial maintenance fee assessments and maintenance fee disbursements were prepared in accordance

ge% daccounggg prmcnplex m
\&1\& May 31, 2003

RICHARD HENNESSY FORTUNE, Trustee under the Date
Declaration of Trust of Richard Hennessy Fortune
dated July 15, 1998

/"’7
é’ /
: vf’ May 31, 2003
EVELYFHSAL FORTUNE, Trustee under the Declaration Date

of Trust of Evelyn Pal Fortune dated August 9, 2001
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(*) Mandatory reserves assessment and coliection in effect beginning 1994 budget year. The Developer is to attach to
this exhibit an explanation whether, in arriving at the figure for "Reserves”, the Developer has conducted a reserve
study in accordance with §514A-83.6, HRS, and the replacement reserve rules, Subchapter 6, Title 16, Chapter 107,
Hawaii Administrative Rules, as amended.

Pursuant to §514A-83.6, HRS, a new association created after January 1, 1993, need not collect estimated replacement
reserves until the fiscal year which begins after the association's first annual meeting.

End of EXHIBIT ___"E"

NOTE: Developer discloses that Developer has not conducted a reserve study in
accordance with §514A-83.6, HRS, and the replacement reserve rules.
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EXHIBIT "G"

SUMMARY OF DEPOSIT RECEIPT AND SALES CONTRACT

The Deposit Receipt and Sales Contract, including the terms and conditions attached
thereto as Article IV (hereinafter collectively called the "Sales Contract") contain the price and
other terms and conditions under which a purchaser will agree to buy a unit in the Project.
Among other things, the Sales Contract states:

(@ The total purchase price, method of payment and additional sums which
must be paid in connection with the purchase of a unit.

(b)  That the purchaser acknowledges having received and read a public report
(either preliminary or final) for the Project prior to signing the Sales Contract.

(©) That the Developer makes no representations concerning rental of a unit,
income or profit from a unit, or any other economic benefit to be derived from the purchase of a

unit.

(d) That the purchaser's money will be held in escrow, under the terms of the
Escrow Agreement.

(e) Requirements relating to the purchaser's financing of the purchase of a unit.

® That the unit and the Project will be subject to various other legal documents
which the purchaser should examine, and that the Developer may change these documents under
certain circumstances.

(g)  That the Developer makes no warranties regarding the unit, the Project or
anything installed or contained in the unit or the Project.

(h)  That the purchaser must close the purchase at a certain date and pay closing
costs, in addition to the purchasc price.

) That, unless requested, the purchaser will not receive interest on deposits
made under the Sales Contract.

® If the buyer shall default:

)] The contract may, at the seller's option, be terminated by written
notice to the buyer; and
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(2)  Any sums paid by the buyer shall belong to the seller as liquidated
damages (up to a maximum of 20% of the total purchase price); and

3) The seller may pursue any other remedy, including specific
performance, permitted by law or equity. All costs, including reasonable attorneys' fees, incurred
by reason of default by the buyer shall be borne by the buyer.

The Sales Contract contains various other important provisions relating to the

purchase of a unit in the Project. It is incumbent upon purchasers and prospective purchasers to
read with care the specimen sales Contract on file with the Real Estate Commission.
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EXHIBIT "H"

SUMMARY OF ESCROW AGREEMENT

The Escrow Agreement sets up an arrangement under which the deposits a
purchaser makes pursuant to a Sales Contract will be held by a neutral party ("Escrow"). Under
the Escrow Agreement, these things will or may happen:

(@ Escrow will let the purchaser know when payments are due.
(b)  Escrow will arrange for the purchaser to sign all necessary documents.

(©) The purchaser is entitled to a refund if the purchaser or seller cancels the
Sales Contract in accordance with its cancellation provisions, or if the purchaser terminates its
reservation before the Sales Contract is binding. However, Escrow may deduct from the refund
cancellation fees in accordance with the Sales Contract.

In the event of a default by the purchaser, the funds paid by the purchaser
shall belong to the seller as liquidated damages (up to a maximum of twenty percent (20%) of the
total purchase price).

The Escrow Agreement contains various othcr important provisions and establishes
certain charges with which a purchaser should be familiar. It is incumbent upon purchasers and
prospective purchasers to read with care the executed Escrow Agreement on file with the Real
Estate Commission.

(d  The purchaser's funds that are placed in trust prior to closing may be used
by the seller after (1) the purchaser has (i) been provided with a final public report; (ii) executed a
receipt and notice and has waived his right to cancel or thirty (30) days have elapsed since the
purchaser has been provided with the final public report and receipt and notice of right to cancel;
and (2) the seller notifies escrow in writing that since (i) and (ii) have happened, the Sales Contract
is binding; and (3) the seller's attorney advises escrow that the Sales Contract is binding and the
requirements of Hawaii Revised Statutes, Scctions 514A-63 and -65 have been met.

(e Escrow may not disburse any buyer's funds in the construction of the project

until completion of the project and the expiration of the mechanic's and materialmen’s lien period.

Escrow may disburse prior to completion of the project and expiration of the applicable lien

period if the Developers would furnish each purchaser an Owners Title Insurance with an

endorsement against any future liens placed on the apartments or project as a result of the

development, plus providing the Real Estate Commission a release of the General Contractor's lien
rights.
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EXHIBIT “1n

LAND COURT BYSTEM REGULAR BYSTEM

RETURN DY: HMAIL [ ] PICKUP [ ] To:

County of Kauail

Planning Department

4280 Rice Htrest )
Lihue, Kaual, lawaii 96766

EARM DWELLING AGREEMENT
This agreement made and entered Into as of the day of

., 19 , by and between

whose malllng address is

1

hereinafter called the "APPLICANT(S)", and the COUNTY OF KAUAI,
Planning Department, whose business and mallling address is 4280
Rice Streel, Lihue, Hawail 96766, herelnafter called the
YPDEPARTHMENT",

WITNESSETI

WHEREAS, the APPLICANT(S) warrant and represent that they

are the of that certaln

parcel of land, Tax Map Key Mo.
more particularly described in Exhiblt “A", attached hereto and
made a part hereof; and

WIHEREAS, this document pertains only to
as shown In Exhibit "pB" and made part hereof; and

WIEREAS, that certain pavcel of land is classified
Agriculture by the State Land Use Commission and ls zoned
Agriculture by the County of Kauai; and



WIHEREAS, Chapter 205, llawail Revised Stotutes, and the State
Land Use District Regulatlons only pecrmlt "farm dwelllngs" withlin
the State Agriculture Land Use Llstrlct unless otherwlse rellaevaed
from the restriction by a speclal permlt obtalned pursuant to
Chapter 205, Section G, lHawall Revlsed Statutes; and

WHEREAS, a "faurm dwelllng” ls defined by Chapter 205, Hawall
Revised Statutes, -and the State Land Use Dlstrlct Regulatlons ag
"a single family dwelling located on and used in connection with
a farm where agricultural actlvity provides income to the famlly
occupyling the dwelling"; and

WHEREAS, the parcel identifled by Tax Map Key No.

'is entitled to residential unlts and onae

guest house; and

WIEREAS, this agreement is evlidenced that
is entlitled to one of those reasldentlal unlts; and

WIEREAS, a "family" as used In the definition of a "farm
dwelling" ls defined by the State Land Use District Regulatlions
as "an indivlidual or tweo or more persons related by blood,
marrlage or adoption or a group comprlsing not more than flve
petrsons, not related by blood, marriage or by adoptlion"; and

WHEREAS, the APPLICANT(H) acknowledge that a violatlon of
Chapter 205, Hawali Revised Statutes, and the State Land Use
Dlstrict restriction Is subject to a cltation and flne of not
more than $5,000 pursuant to Chapter 205, Section 13, Hawall
Revised Statutes, as amended; and

WIERFAS, the APPLICANT(S) also acknowleclge that fallure to
abicle by this agreement wmay resull Iin the removal of the
prohlulted structure at the ownher's expense; and

WILEREAS, the DEDPARTMENT Is charged with the enforcement of
thie restrictlon hy Chaplter 205, llawall Revised Statutes; and

WILEREAS, ULhie ADPPLICANT(S) wlsh to construclt a dwellling unit
on that certaln parcel of land described In FExhiblt A; and

WHHEREAS, the APPLICANT(S) wish Lo execule thls Farm Dwelllng
Agreement without flurst obtalning the slgnatures of all lnterest
holders in the CPR;

NOW I'IEREFORE, Cfor and in consideration of the terms,
covenants and conditions herelnafter contalned, the partles
hereby mutually agree as follows:

1. That the dwelling permltted to be constructed on the
parcel of land described In Exhliblt "A" classlfled Agrliculture by
the State Laad Use Commission shall Le a “facrm dwelling” as
delfined by Chapler 205, lawall Revised Statutes, snd the Stalte
Land Use ULlstirict Regulatlons, as recited hereln; and

2. That the dwelling shall only be vccupled by a “family",
as deflned by the State Land Use Dlstrlct Regulatlons and as
reclted hereln, who derive lncome from the agclcultural activity

on the parcel; and



3. Thalt the APPLICANT(S) and all present and future
owners, lessaaes and occupants of sald land grant the DEPARTMENT
the right of entry at the request of the DEPARTMENT to inspect
the premlses to assure complliance with the provisions of thls

agreement; and

4. That this agreement shall be a covenant running with
the land and be binding on the APPLICANT(S), and all present and
future owners, lessees and occupants of sald land and anyone
claiming under said APPLICANT(S), thelr heirs, executors,
administrators, successors and assigns, as owners or occupants
thereof or otherwise; and

5. That this agreement shall remaln in effect so long as
the land retains its Agriculture District classification under
the State Land Use Commission and the pertlnent restrictlive
provislons of Chapter 205, llawall Revlsed Statutes, and the State
Land Use Dlstrict Regulations remaln in effect; and

6. That the APPLICANT(S) expressly set forth the
provisions of this agreement in any subsequent conveyance, deed,
lease or rental agreement Lo sald property executed by them, so
as to glve effect to said covenant; and

7. That this agreement shall be recorded with the Statae of
Hawail Dureau of Conveyances, fees to be pald by the

ADPLICANT(S), and

8. The DEPARI'MENT and APPLICANT(S) shall execute the Farm
Dwelllng Agreement; and

o. The APPLYICANT(S), Ffor themselves (himself/herself),
their (hls/her) heirs, administrators, successors and asslgns, do
hereby walve and release the DEPARTMENT and th County og Kauai,
a polltical subdivision of the State of anall, whose principle
place of business is 4J96 Rice Street, Lihue, Hawall, 96766, from
all claims and causes of action, either legal or equitable, which
may hereafter accrue by reason of the DEPARTMENT'S execution of
caid Farm Owelling Agreement; and

10.The APPLICTANT(S) do(es) hereby promise to indemnify and
hold the DEPARTMENT and the County of Kaual, lts successors,
assigns, offices, employees, agents, alktorneys or any other
person oF legal entity connected with or legally responsible to
tivem, narmless fiom any and all claims, actions, causes of
action, lawsuits, demands or liability for damages of whatever
king and nature, arising out of the DEPARTMENT'S executlon of
said rarm Dwelling Agreement; and

11. This Agreement shall be a covenant runnlng wlth the
portion of land described in Exhibit A, and shall be binding on
AUDLICANT(S) and all present and future owners and occupants of

saicd portlon of land and any one claimling under APPLICANT(S),
their successors, and assiqgns, as owners or accupants thereof.
Ihe APCLICANT(S) further agree(s) to expressly set forth the
provisions of this waiver and indemnlty agreemant in any
subsequent conveyance, deed, lease, or rvental agreement so as to
give effect to said covenant.



IN WITNESS WHEREOF, the partles hereto have caused these

presents to be executed on the day of R
19 .
APPROVED: Applicant(s)

Planning Director

APPROVED AS TO FORM
AND LEGALITY:

County Attorney

STATE OF HAWAII )
) ss.
COUNTY OF KAUAI )
on this day of , 19 , before me

personally appeared

to me known to he the person(s) described in and who executed the.
foregoing instrument, and acknowledged that they executed the
same as thelir free act and deed.

Notary Public, Flfth Judiclal cClrcult
State of llawall

My commisslon explres:



EXHIBIT "J"

DEE M. CROWELL
Planning Director

BRYAN J. BAPTISTE
Mayor

SHEILAH N. MIYAKE
Deputy Planning Director

TELEPHONE: 808.241.6677 A
FAX: 808.241.6699

COUNTY OF KAUA'I
PLANNING DEPARTMENT
Kapule Building
4444 Rice Street Suite A473
Lihu‘e, Hawai‘i, 96766-1326

December 11, 2002

EGEIVE

Richard and Eve Fortune JAH 2 2002
c/o Walton D. Y. Hong BELLES GRAHAM
3135-A Akahi St PROUDFOOT & Wit 81

Lihwue, HI 96766

Subject:  Special Management Area Use Permit SMA(U)-2003-2
TMK:1-7-06:13, Makaweli , Kauai

The Planning Commission, at its meeting held on December 10, 2002, approved the subject
permits for construction of a 4-bedroom, 4-bath, 24-foot high, one-story, 4,500 square foot single
family dwelling with a 1,000 square foot lanai, swimming pool, driveway, gravel parking areas,
walkway, and landscaping in Makaweli, as represented by the applicant.

Approval is subject to the following conditions, as recommended hy the Planning Department:

L. As represented, all development shall be located mauka of the Conservation District, and
approximately 240 feet mauka of the shoreline.

2. As represented, in order to help screen the structure from public views as seen from beach
area, and to blend the structure with its surroundings, external colors, including roof
colors, shall be a moderate to dark, earth tone, compatible with the surrounding natural
background. In addition, the applicant shall implement the proposed landscape plan
submitted with the project application prior to certification of occupancy. As many
existing mature trees as possible shall be retained.

The proposed color scheme, and final landscape plan shall be submitted to the Planning
Department for review and approval prior to building permit application.

In order to minimize adverse impacts on the Federally Listed Threatened Species,
Newell's Shearwater and other seabirds, 1t external lighting is to be used in connection
with the proposed project, all external lighting shall be only of the following types:

(¥3]
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Richard and Eve Fortune
December 11,2002
Page 2

shielded lights, cut-off luminaires, or indirect lighting. Spotlights aimed upward or
spotlighting of structures or the ocean shall be prohibited.

4. If historic/cultural remains such as archaeological artifacts, charcoal deposits or human
burials are found during construction, the applicant shall stop work in the immediate area,
and shall contact the State Historic Preservation Division at 742-0073, and the Planning
Department, to determine appropriate action.

5. The applicant shall comply with the requirements and recommendations of applicable
County, State and Federal Agencies including the County Fire Department, the
Department of Water, the Department of Public Works, and the State Highways Division.

6. An Environmental Impact Assessment (EIA) Fee of $250 for the second single family
residence shall be paid prior to building permit approval, as required by Kauai County
Code Section 11A-2.2. As required by Kauai County Code Section 9-2.8, a Park
Dedication Fee of $150 shall also be due prior to building permit approval.

7. Prior to Building Permit application, the applicant shall execute a Farm Dwelling
Agreement indicating that the single family dwelling shall be used only as a “farm
dwelling” as defined in Hawaii Revised Statutes Chapter 205, and the State Land Use
District Regulations.

8. The Planning Commission reserves the right to revise, modify or add conditions of
approval, or revoke the permit through the proper procedures, should the development be
found to adversely impact the surrvunding neighborhood, or the scenic qualities of the
area as seen from public viewing locations.

9. The applicant is advised that prior to construction and use, additional government agency
conditions may be imposed. It shall be the applicant's responsibility to resolve those
conditions with the respective agency(ies).

Dee M. Crowell
Planning Director

c: State Department of Transportation- Highways Division, State Department of Health,
State DLNR-Historic Preservation Division, Department of Public Works — Engineering
Division, Department of Water, Fire Department



EXHIBIT "K"

DISCLOSURE ABSTRACT FOR PAKALA BAY CONDOMINIUM

Pursuant to Hawaii Revised Statutes, Section 514(A)-61, the Developer of the Pakala Bay
Condominium makes the following disclosures:

1. The Developer of the Project is RICHARD HENNESSY FORTUNE, Trustee under
the Declaration of Trust of Richard Hennessy Fortune dated July 15, 1998, and EVELYN PAL
FORTUNE, Trustee under the Declaration of Trust of Evelyn Pal Fortune dated August 9, 2001,
whose mailing address is ¢/o Evelyn P. Fortune, 325 Rockwell Court, Zionsville, Indiana 46077.

2. The real estate broker for the project is Pacific Ocean Properties, Inc., a Hawaii
corporation, whose mailing address is 2253 Poipu Road, Koloa, Kauai, Hawaii 96756, and whose
telephone number is (808) 742-6428.

3. The escrow company for the project is Title Guaranty Escrow Services, Inc., whose
mailing address is 235 Queen Street, Honolilu, Hawaii 96813, and whose telephone number is

(808) 521-0211.

4. See Exhibit "F" to the Final Public Report for the projected annual maintenance
fees. The Developer hereby certifies that the estimations have been based on generally accepted
accounting principles.

5. There are no warranties against defects of material and workmanship in individual
apartments, common elements or exclusive use areas, and the purchaser buys his/her unit in an
"as is" condition.

6. All of the units of the Project are to be used for residential purposes only. No
apartments shall be used for hotel or timeshare purposes. There will be no commercial use except
those activities permitted by County Ordinance.

7. The Developer has not conducted a reserve study in accordance with Section
514A-83.6, and the replacement reserve rules, Subchapter 5, Title 16, Chapter 107, Hawaii

Administrative Rules, as amended. There are no depreciable common elements in the Project.

8. The Project includes existing structures being converted to condominium
ownership.
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IN WITNESS WHEREOF, the Developer has executed this Disclosure Abstract this
31st day of May ,2003 | .
3 - \ T <M
Q@;&&A \§€ %m%%\«

N \\‘
RICHARD HENNESSY FORTUNE, Trustee under

the Declaration of Trust of Richard Hennessy
Fortune dated July 15, 1998

.
i p g
EVELYN (PAL FORTUNE, Trustee under the

Declaration of Trust of Evelyn Pal Fortune dated
August 9, 2001

RECEIPT

The undersigned has received a copy of the foregoing Disclosure Abstract with Exhibit
"F" this day of , 20

Purchaser(s):
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