
























































































































































E. Each Purchaser shall be entitled to a return of his or her funds, without interest, and Escrow shall
pay such funds to such Purchaser, promptly after request for return by the Purchaser if one of the following has

occurred:

{1) Escrow receives a written request from Seller to return to the Purchaser the funds of the
Purchaser then being held by Escrow;

{2) Seller notifies Escrow in writing of Seller's exercise of the option to rescind the Purchase
Agreement pursuant to any right of rescission stated therein or otherwise available to Seller;

{3) The conditions providing for a refund under Section 514A-62 or under Section 514A-63
of the Hawail Revised Statutes (as amended on the date upon which the Purchase Agreement becormes binding and
effective) have been met.

Upon the cancellation of any Purchase Agreement as specified above, Escrow shall be entitled to a
cancellation fee of not less than $25.00 per Apartment or a cancellation fee commensurate with the services
rendered by Escrow prior to such cancellation, plus all costs incurred by Escrow, which shall be paid by the
Purchaser.

F. Except as otherwise provided by law, Escrow shall give each purchaser entitled to a return of his
or her funds notice thercof by mail, addressed fo such purchaser at his address shown on the Purchase Agreement.
After having sent Seller written notice of the foregoing acts, Escrow shall thereupon be released from further
liability hereunder with respect to such funds and such purchaser. Escrow shall comply with all requirements
concerning the escheating of funds under Chapter 523 A, Hawaii Revised Statutes, as amended.

G. Seller shall give notice in writing to Escrow of the occurrence of each event that creates an
obligation on the part of any Purchaser to make any payment to Escrow pursuant to the Sales Contract entered mto
by such Purchaser, and the amount of and due date for such payment. Upon receipt of any such notice, Escrow shall
promptly give such Purchaser notice of the amount and due date of such payment. If such Purchaser fails to make
such payment to Escrow on or before the due date thereof or if such Purchaser fails to satisfy any obligation or
requirement being handled by Escrow, Escrow shall promptly notify Seller of any such failure on the part of such
Purchaser. If Seller subsequently certifies in writing to Escrow that Seller has terminated the Purchase Agreement
in accordance with the terms thereof and provides to Escrow copies of all such notices of termination sent to such
Purchaser, Escrow shall thereafier treat all funds of such Purchaser paid on account of such Purchaser’s Purchase
Agreement as funds of Seller and not as funds of such Purchaser. Such funds shall be free of the escrow established
by this Agreement and shall be held by Escrow for the account of Seller. Upon wrilten request by Seller, Escrow
shall pay such sums to Seller, less any escrow cancellation fee, shall retum to Seller any partially executed
conveyance documents that had been theretofore delivered to Escrow by Seller and shall hold all other documents
theretofore delivered to Escrow in connection with such Purchaser’s purchase of an Apartment for any applicable
statutory period. Upon completion of the foregoing, Escrow shall thereupon be released from any further duties or
liability hereunder to Seller with respect to such funds and such Purchaser.
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THE ABOVE SUMMARY IS NOT INTENDED TO BE A THORQUGH AND EXHAUSTIVE
EXPLANATION OF ALL TERMS AND PROVISIONS CONTAINED IN THE ESCROW AGREEMENT,
WHILE A PURCHASER CAN USE THIS SUMMARY AS A GENERAL SUMMARY OF THE ESCROW
AGREEMENT, PURCHASER MUST REFER TO THE ESCROW AGREEMENT TO DETERMINE
PURCHASER'S ACTUAL RIGHTS AND OBLIGATIONS. IF ANY CONFLICT OR DIFFERENCE EXISTS
BETWEEN THIS SUMMARY AND THE ESCROW AGREEMENT, THE ESCROW AGRFEMENT WILL

CONTROL,
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EXHIBIT “K”»

SUMMARY OF DEED FORM

Capitalized terms have the same meaning ascribed to such terms in the Apartment Deed.

The specimen Apartment Deed, Encumbrances and Reservations of Rights With Special Power of Attorney
for Waipouli Beach Resort ("Deed” or “Apartment Deed”) contains, among others, the following provisions (which
may be modified or otherwise limited by provisions which are not summarized hereinbelow):

A The premises conveyed comprise a portion of the Waipouli Beach Resort condominium property
regime (“Project”) situate at Waipouli and Kawaiahau, County of Kauai, State of Hawaii.

B. The Grantor is the lawful Owner of the fee simple interest in the real property and the rights to be
transferred to the Grantee; the same are free and clear of and from all encumbrances except as identified in the Deed
and except for the lien of real property taxes not yet by law required to be paid; the Grantor has good right and title
to sell and convey said real property in the manner set forth in the Deed; and the Grantor will WARRANT AND
DEFEND the same unto the Grantee forever against the lawful claims and demands of all persons, except as

mentioned in the Deed.

C. Grantee acknowledges that should the Grantor exercise its reserved rights to subdivide and/or
withdraw certain portions of the land underlying the condominivm project (as depicted in Exhibit “M” attached
hereto), the land area under the Project will be reduced. The new land area will be captured in an amendment to
declaration, replacing the current land description.

D. Grantee agrees and consents to the exercise by Grantor of any of its reserved rights set forth in the
Deed and in the Declaration, and Grantee agrees to sign such documents and do such things as may be required to
permit Grantor to exercise those reserved rights, including the signing, delivering and filing of all documents which
may be necessary. Grantee appoints Grantor as Grantee’s "attorney-in-fact" which means that Grantor can act for
Grantee or on Grantee's behalf, with "full power of substitution,” which means that someone else may take Grantor's
place to sign, deliver and file all documents and to do all things on Grantee's behalf, which grant of authority, being
coupled with an interest, which means that the Grantor has an interest beyond just in the power Grantee is giving,
the power of attorney cannot be revoked by Grantee for the term of the reserved rights, and the power of attorney
will not be affected by Grantee's disability.

E. Grantee agrees, for the benefit of all other Owners of the other Apartments in the Project, to at all
times observe, perform, comply with and abide by all of the covenants, agreements, obligations, conditions and
other provisions set forth in the Declaration the Bylaws and the House Rules as any of the same exist or may
hereafter be amended in accordance with law, and accepts and approves of the Declaration, Bylaws and House
Rules.

d %k kW ok

THE ABOVE SUMMARY IS NOT INTENDED TO BE A THOROUGH AND EXHAUSTIVE
EXPLANATION OF ALL TERMS AND PROVISIONS CONTAINED IN THE APARTMENT DEED. WHILE A
GRANTEE CAN USE THIS SUMMARY AS A GENERAL SUMMARY OF THE APARTMENT DEED,
GRANTEE MUST REFER TO THE APARTMENT DEED TO DETERMINE GRANTEE'S ACTUAL RIGHTS
AND OBLIGATIONS. IF ANY CONFLICT OR DIFFERENCE EXISTS BETWEEN THIS SUMMARY AND
THE APARTMENT DEED, THE APARTMENT DEED WILL CONTROL.
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EXHIBIT “L”
SPECIAL USE RESTRICTIONS
Capitalized terms have the same meaning ascribed to such terms in the Declaration.

A. APARTMENTS, The Apartments in the Project shall be occupied and used only for purposes
that are consistent with, and appropriate to, a first-class resort destination. Accordingly, the Apartments may be
used for hotel, transient vacation rental purposes or commercial use (for those Apartments designated herein as a
Commercial Apartments) or other uses permitted by law, the Declaration and the Bylaws that are consistent with a
first-class resort destination; provided that time share plans, programs and use. as defined by Hawaii Revised
Statutes, Chapter 514E, as amended, are expressly prohibited at the Project. No business activity involving
visitation by members of the public shall be conducted from any Resort or Hotel Apartment. Specifically, but
without limitation to the generality of the foregoing, no “open houses” or similar activity providing the sale of an
Apartment shall be permmitted at the Project or at any Apartment, other than those Apartments owned by the
Developer. The Commercial Apartments may be used for any purpose permissible by law, the Declaration or the
Bylaws, including, but not limited fo, administrative offices, management offices, the provision of concierge
services, storage, sales and marketing offices, activity desks, food and beverage services, spa and/or recreational
services. The Owners of the Commercial Apartments may enter into such agreements as such Owners deem
appropriate to utilize such Apartment to provide services to Owners, including, but not limited to, reservations,
check in/out services, concierge services, real estate sales, interior unit mainfenance, housekeeping services,
recreational services, commercial spa services and food and beverage services. Each Owner shall also have the right
to use one (1) unassigned parking stall as designated by the Managing Agent. The parking program will be
managed and administered by the Managing Agent.

B. OWNERS' RIGHT TO LEASE APARTMENTS AND LIMITED COMMON ELEMENTS.
The Owners of the respective Apartments shall have the absolute right, without obtaining the consent or joinder of
any other Owners, to lease or grant licenses with respect to such Apartments and the Limited Common Elements
appurtenant thereto. All lease or rental agreements must be in writing and will be subject to the provisions of the
Act, the Declaration and the Bylaws; provided that any Owner engaging in leasing activity shall comply with the
provisions of Section 521-43(f) of the Hawaii Revised Statutes, or any successor provision.

C. OWNERS' RIGHT TO SELL. The Owners of the respective Apartments, including the
Owner(s) of the Commercial Apartments, shall have the absolute right, without obtaining the consent or joinder of
any other Owners, to sell or otherwise transfer such Apartments subject to all provisions of the Act, the Declaration

and the Bylaws.

D. OWNERS' RIGHT TO MORTGAGE. The Owners of the respective Apartments shall have the
absolute right, without obtaining the consent or joinder of any other Owners, to mortgage or otherwise transfer an
interest in their respective Apartments as security for the repayment of a Ioan, subject o all provisions of the Act,
the Declaration and the Bylaws.

E. PROHIBITION ON ACTIVITIES THAT MAY JEOPARDIZE THE PROJECT. No
Apartment Owner shall do or suffer or permit to be done anything on any Apartment or appurtenant Limited
Common Element or elsewhere on the Project that: (1) will injure the reputation of the Project, (2) will jeopardize
the safety or soundness of the Project, (3) will create a nuisance or interfere with or unreasonably disturb the rights
of other Owners and occupants, (4) will reduce the value of the Project, (5) would be inappropriate for a first-class
resort destination, (6) will result in the cancellation of insurance applicable to the Project or adversely affect the
right of recovery thereunder or result in reputable companies refusing to provide insurance as required or permitted
by the Bylaws, or (7) will increase the rate of insurance applicable to the Apartments or the contents thereof, or to
the Project. Notwithstanding the foregoing, Developer may, through the exercise of any of its reserved rights herein,
inadvertently cause one or more of the above.

F. CHANGES TO BUILDING STRUCTURES AND APARTMENTS. The Board shall have the
right to change the exterior appearance of any Building Structure. No change shall be made which shall result in an
appearance which is inconsistent with a first-class resort destination. The Board may delegate the foregoing
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responsibility to the Managing Agent. Except for the Owners of the Commercial Apartments, which shall have the
right to change the appearance of such Apartment and any Limited Common Elements appurtenant thereto without
the consent of the Board or Managing Agent, no Owner of an Apartment shall, without the prior written consent of
either the Board or the Managing Agent or without first obtaining any requisite government permits or approvals,
change or cause a change to the exterior appearance of an Apartment or Limited Common Element in any manner.

G. OWNERS TO MAINTAIN APARTMENTS AND LIMITED COMMON ELEMENTS IN
GOOD ORDER. The Owner of an Apartment shall keep the interior of his or her Apartment and all appliances,
plumbing, electrical and other fixtures and appurtenances constituting a part of the Apartment and the Limited
Common Elements appurienant thereto in good order and repair, and in a condition consistent with a first-class
resort destination. Decisions on repairs or modifications to the Limited Common Elements shall be made by the
Owners of Apartments to which such Limited Common Elements are appurtenant, subject to the provisions of
Article VI, Section F of the Declaration, and subject to any additional provisions stated in the Bylaws.

H. USE OF COMMON ELEMENTS. Subject to the reserved rights of the Developer contained in
the Declaration, each Apartment Owner may use the Common Elements in accordance with the purpose for which
they were intended without hindering or encroaching upon the lawful rights of the other Apartment Owners, subject
always to:

1. The right of the Board, upon the approval of the Owners of seventy-five percent (75%) of
the Common Interest, to change the use of the Common Elements that are not also designated Limited Common

Elements;

2. The right of the Board, en behalf of the Association, to lease or otherwise use for the
benefit of the Association those Common Elements not actually used by any of the Apartment Owners for an
originally intended special purpose and that are not also designated Limited Common Elements, as determined by
the Board; provided, that unless the approval of the Owners of seventy-five percent (75%) of the Common Interest is
obtained, any such lease shall not have a term exceeding five (5) years and shall contain a provision that the lease or
agreement for use may be terminated by either party thereto on not more than sixty (60) days' written notice;

3 The right of the Board to lease or otherwise use for the benefit of the Association those
Common Elements not falling within Article VI, Section H.2 of the Declaration, which are not also designated
Limited Common Elements, upon obtaining: (a) the approval of the Owners of seventy-five percent (75%) of the
Common Interest, including all directly affected Owners, and (b) the approval of all mortgagees of record which
hold mortgages on Apartments with respect to which owner approval is required by (a) above, if such lease or use
would be in derogation of the interest of such mortgagees; and

4. The exclusive use of the Limited Common Elements as provided herein.
Notwithstanding anything provided to the contrary, or from which a contrary intent may be inferred, neither the
Board nor the Association shall have any right to change the use of or lease or otherwise use any Limited Common
Element without the prior written consent of the Owners of all Apartments to which such Limited Common Element
is appurtenant. The Owners of at least seventy-five percent (75%) of the Common Interests which are appurtenant
to Apartments to which any particular Limited Comnmon Element shall be appurtenant shall have the right to change
the use of a particular Limited Common Element.

I, DEVELOPER'S RIGHT TO USE. Notwithstanding anything provided herein to the contrary,
as long as there are unsold Apartments in the Project, Developer shall have the right to use any Apartment which it
owns and any Limited Common Elements appurtenant thereto for promotional purposes, and shall have the right to
have guests stay in such Apartments for any length of time; provided that such guests shall abide by and be subject
to all of the provisions of the Declaration, Bylaws and House Rules. The Developer may grant license rights to the
Limited Common Element appurtenant to any Apartment owned by the Developer to the Association or to a third
party to the extent permissible under the Jaw. Additionally, the Developer will have the right to utilize Apartments
which it owns or any Limited Common Element which is appurtenant to any Apartment which it owns as sales
offices or as a place which is utilized to provide services to the Owners or other occupants of the Project, to the
extent such use or uses are permitted under applicable law.
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I LAND USE PERMITS. The Project will be subject to any additional conditions and/or nse
requirements set forth in that certain SMA Permit SMA(U)-2003-1, Project Development Use Permit U-2003-9 and
Class IV Zoning Permit Z-IV-2003-8, issued by the County of Kauai Planning Commission dated March 25, 2003,

and any subsequent permits issued.

K ADA ACCESSIBLE APARTMENTS. The Project contains six {6) apartments designed and
constructed to meet the standards set by the Americans with Disabilities Act, 42 U.S.C. §§12181 et seq. ("ADA™).
No Owner of an ADA accessible apartment shall structurally medify or alter such apartment without the prior
written approval of the Developer. As it pertains to the ADA apartments, this Section K shall be superior to and
supersede any other provision in the Declaration allowing for the alteration of an Apartment, including, without
limitation, any additions or alterations permitted by Article XILB. of the Declaration.

& ok ok ok ¥

THE ABOVE SUMMARY IS NOT INTENDED TO BE A THOROUGH AND EXHAUSTIVE
EXPLANATION OF ALL USE RESTRICTIONS CONTAINED IN THE DECLARATION, BYLAWS , HOUSE
RULES AND OTHER CONDOMINIUM DOCUMENTS. WHILE A PURCHASER CAN USE THIS
SUMMARY AS A GENERAIL SUMMARY OF SUCH USE RESTRICTIONS, PURCHASERS SHOULD REFER
TO THE CONSTITUENT DOCUMENTS OF THE PROJECT TO DETERMINE ALL OF THE USE
RESTRICTIONS THAT MAY APPLY. IF ANY CONFLICT OR DIFFERENCE EXISTS BETWEEN THIS
SUMMARY AND THE DECLARATION, BYLAWS, HOUSE RULES OR OTHER DOCUMENTS OF THE
PROJECT, SUCH DOCUMENTS WILL CONTROL.
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EXHIBIT "'M"
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EXHIBIT “N”

ADDITIONAL DISCLOSURES IN PURCHASE AGREEMENT

The following are some items that should be considered by a purchaser or that & purchaser may have
objections to, which are included in the Purchase Agreement. Purchaser should carefully consider each of the

following items before submitting an offer to purchase the Apartment.

1

Airflow and Wind. Air flow in, around and through the building in which the Apartment is
located, the Project, and the Apartment resulting in smoke (from tobacco or other smoking
substances), barbeque odors, other cooking odors, perfumes, and other odors being transmitted to
the Apartment or the Project and wind or wind-related noises or nuisances that may result

therefrom.

Building Operations. Noises, odors, chemical odors or fumes from building operations, including
janitorial, maid, elevator and mechanical equipment operations, and landscape maintenance, repair

and replacement activity.

Neighbors. Neighbors, including adjacent apartment owners, their guests and invitees, whether
existing below, above or on the side of the Apartment and their respective behaviors and
idiosyncrasies, whether occurring in an apartment or the common areas of the Project.

Adjacent Properties. Nuisances arising from adjacent comumercial properties, retail and/or resort
and their respective operational issues, such as trash pickup, deliveries, guests, tenants, clents and
invitees, and any construction work they may perform from time to time.

Public Bicycle Path, Seller intends to develop a bicycle path, portions of which may be located
within the Project site. Purchaser should be aware that such bicycle path use may cause some

additional noise and nuisance at the Project.

Traffic. Nuisances arising from traffic, including noise, dust, sounds (alarms, engines, screeching
tires, etc.), and exhaust fumes. The Project is located across the street from a one-story shopping
center. Purchasers should be aware that as such, there may times when there may be higher traffic
near the entrance of the Project.

Natural Occurrences.  Earthquakes, tsunamis, volcanic ash or haze, whales and other animals,
insects, pestilence, drought, and other natural occurrences.

Salt Air. Purchaser should be aware that the Project is located on the oceanfront. As such, the salt
air may cause premature rusting and/or corroding of fixtures and/or personal property located in
the Project. Such exposure to salt, water and sand from the ocean may also increase the amount of
maintenance required in future years.

Public Basements and Beach. Purchaser acknowledges that the Apartment is in a building abutting
a public beach. As such, the building is exposed to salt, water and sand from the ocean, which may
increase the amount and nature of maintenance required in future years, Although security systems
exist within the Project, the beach area is not covered by such systems, and is subject to patrol by
local law enforcement agencies, and not by the Seller, the Association or any private security
service. Access to the beach from adjoining beach areas cannot be physically restricted by law,
Based upon these factors, there can be no guarantee of security with respect to activities on the
beach, and Seller has no control over noise emanating from the public’s usage of the beach.
Purchaser also acknowledges that there will be a paved pedestrian public access path located along
a section of the Project to provide for such beach access for the public, as required by law.
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10.

1L

12.

13.

14.

15.

16.

17.

18.

19.

Subdivision and Withdrawal. Seller intends to subdivide and withdraw the Limited Common
Element Cultural Preserve Land Area, Restaurant Land Area and Highway Dedication Land Area
from the Project. The Condominium Map and Exhibit “M” herein further delineates and describes
the areas to be subdivided and withdrawn and the Declaration further describes the Seller’s right to
perform such subdivision and withdrawal. Upon subdivision and withdrawal, the developer
reserves the right in the declaration to, in its sole discretion, convey the Cultural Preserve Land
Area, the Restaurant Area and/or the Highway Dedication Land Area to the Association, the State

of Hawaii or to a third party.

Condominium Living. All of the resort/hotel apartment buildings of the Project are multi-storied.
As such, there are other apartments located adjacent to, above and/or below the Apartment, While
the apartments are insulated, there is some possibility of sound transmission, smells, smoke, and
other possible nuisances between apartments.

Construction Deflection. During the course of construction of the building, certain floors may
subject to a small degree of “deflection” from construction and settling. Deflection is a condition
whereby a floor is not perfectly flat. Deflection is typical in concrete construction. In this instance,
such deflection, if not treated, might be noticeable to some people. Much of the practical effect of
deflection can be mitigated through the use of floor coverings.

Congrete and Drywall. Minor cracking, flaking or discoloration of concrete or drywall within the
building floors, walls, ceilings and/or soffits, driveways and walkways will be covered under the
confractor’s standard one-year warranty, and Seller is not responsible to correct such deficiencies.

Restrictions on Use. The Project is subject to the Declaration of Condominium Property Regime
of Waipouli Beach Resort, the Bylaws of the Association of Apartment Owners of Waipouli
Beach Resort, and the House Rules, as amended (collectively the “Restrictions”). FOR
INFORMATION REGARDING YOUR RIGHTS AND OBLIGATIONS REGARDING,
AMONG OTHER THINGS, THE USE, DECORATION AND OWNERSHIP OF YOUR
APARTMENT AND THE PROJECTS COMMON ELEMENTS (i.e., amenities), YOU SHOULD
READ THE RESTRICTIONS. There are also other restrictions that may apply. Please refer to
this condominium public report for particulars.

Accuracy of Information. The information in this Agreement and in the documents for the Project
was collected from sources deemed to be reliable. Seller has made every effort to obtain the most
recent and accurate information; however, Seller cannot be responsible for changes brought about
by third parties.

Non-standard Construction Upgrades. No changes of any kind will be made, except for those on
the standard Upgrades price list. Structural changes are not permitted, and other customizing is
subject to the rules and regulations of the Association. No changes of any kind by individual
owners shall be permitted in the common corridors and public areas.

Insurance. It is the Purchaser’s responsibility to determine if any type of insurance is required for
the Apartment, and it is the Association’s responsibility to determine if any type of insurance is
required for the common elements of the Project. If any insurance is required, the Purchaser
and/or the Association is responsible for obtaining same.

Dimensions. Purchaser is aware that dimensions and locations in the Apartment and the building
and common areas are approximate only, and there may be minor adjustments to those dimensions
and locations,

Variance in Prices. The apartments within the Project have been priced individually. Some
apartments, while appearing fundamentally equivalent to other apartments in the Project,
nonetheless are priced differently based on, but not limited to, apartment size, the floor on which
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20.

21.

22.

23,

24.

the apartment is located, views from the apartment, and the date the apartment was purchased. It
is within Seller’s sole discretion to price the apartments it owns and to change the prices of the
apartments prior to the Parchase Agreement becoming binding.

Potential Future Development. No representation or warranty is made by Seller or its
representatives or agents regarding the presence or absence of any view or scene from any portion
of the building in which the Apartment is located. Any such view or scene may be changed,
blocked or interfered with,

Cultural Preserve Land Area. Purchaser acknowledges that there is a historical/cultural preserve
located within the Project, which shall be maintained in accordance with the guidelines provided
to the Seller from the State Historic Preservation Division, the Kauai Island Burial Counsel, and
Kauai Historic Preservation Review Commission. The Purchaser will have a license from the
Seller to use and enjoy the facility until subdivision and possible withdrawal (if done) of such

arca.

Stream Maintenance. The State of Hawaii Departrnent of Transportation (“DOT™) currently has
an easement over the adjoining lot on the south side of the Project to maintain Uhelekawawa
Stream. Such easement, however, encroaches onto the Project. Purchasers acknowledge that the
DOT’s use of the maintenance easement may cause possible noise and nuisance at the Project.

Other Issues Discovered; Representations and Warranties. Purchaser acknowledges that the price

of the Apartment has taken into account the disclosures contained in the Purchase Agreement.

Representations or Warranties. Purchaser acknowledges that no broker or salesperson has the
authority to make any representation or warranty regarding the Apartment, the building or this
transaction, other than as set forth in the Purchase Agreement.
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