CONDCMINIUM PUBLIC REFORT

Prepared &
Issued by: Developer Kahalu'u Beach Club LL.C

Address 78-216 Makolea Street, #32, Kailua-Kona, Hawaii 96740

Project Name{*)__The Beach Villas at Kahalu’u (Phase 2)
Unit Nos. 2-101, 2-201, 2-202, 2.203, 2-301 and 2-303 ONLY
Address 78-6721 Ali’'i Drive, Kailua-Kona, Hawaii 96740

Registration No. _35709 Effective date: August 1, 2006
Expiration date; _ September 1, 2007

Preparation of this Report:

This report has been prepared by the Developer pursuant to the Condominium Property Act, Chapter 514A, Hawaii
Revised Statutes, as amended. This report is not valid unless the Hawaii Real Estate Commission has issued a

registration number and effective date for the report.

This report has not been prepared or issued by the Real Estate Commission or any other government agency.
Neither the Commission nor any other government agency has judged or approved the merits or value, if any, of the
project or of purchasing an apartment in the project.

Buyers are encouraged to read this report carefully, and to seek professional advice before signing a sales
contract for the purchase of an apartment in the project.

Expiration Date of Reports. Preliminary Public Reports and Final Public Reports automatically expire thirteen (13)
months from the effective date unless a Supplementary Public Report is issued or unless the Commission issues an
order, a copy of which is attached to this report, extending the effective date for the report.

kN

Exception: The Real Estate Commission may issue an order, a copy of which shall be attached to this report, that
the final public report for a two apartment condominium project shalt have no expiration date.

Tvpe of Beport:
PRELIMINARY: The Developer may not as yet have created the condominium but has filed with
{yellow) the Real Estate Commission minimal information sufficient for a Preliminary Public
Report. A Final Public Report will be issued by the developer when complete
information is filed.
FINAL: The developer has legally created a condominium and has filed complete
{white) information with the Commission.
[1] No prior reports have been issued.
[] This repott supersedes all prior public reports.
[ This report must be read together with
X SUPPLEMENTARY: This report updates information contained in the:
{pink) [] Preliminary Public Report dated:
1X] Final Public Report dated: March 2, 2006
[1] Supplementary Public Report dated:
And IX] Supersedes all prior public reporis
[] Must be read together with
[] This report reactivates the
public report(s} which expired on
{*} Exactly as named in the Declaration 1

This material can be made available for individuals with special needs. Please call the Senior Condominium
Specialist at 586-2643 to submit your request. FORM: RECO-30 1207 /0293 / 0800/0203/0104



Disclosure Abstract: Separate Disclosure Abstract on this condominium project:

[ 1] Required and attached to this report { x ] Not Required - Disclosures covered In this report.

Summary of Changes from Earlier Public Reporis:

This summary contains a general description of the changes, if any, made by the developer since the last public
report was issued. ltis not necessarily all inclusive. Prospective buyers should compare this public report with the earlier
reports if they wish to know the specific changes that have been made.

[1 Nao prior reports have been issued by the developer.
[x] Changes made are as follows: Only as to Unit Nos. 2-101, 2-201, 2-202, 2-203, 2-301
and 2-303,

SrECIAL NOTICE

This Public Report covers phase 2 of the Project which consists of 12 resort
apartments located in Building C. There are no commercial apartments in phase 2

of the Project.

The Developer has registered phase 1 of the Project under a separate registration
filed with the Real Estate Commission of the State of Hawaii as Registration No.
5069. In addition to the apartments located in Buildings A and B, the pool and
recreation area around the pool (including the Jacuzzi, barbeque area and shower
next to the pool) were built as part of phase 1.

This Supplementary Public Report covers Unit Nos. 2-101, 2-201, 2-202, 2-203,
2-301 and 2-303 located in The Beach Villas at Kahalu’u condominium project (the
“Condominium™). These units have been submitted to a fractional ownership
program called “The Beach Villas at Kahalu’u Fractional Ownership Plan” (the
“Plan”). The Plan is NOT a timeshare plan and, therefore, is not governed by
Chapter 514E of the Hawaii Revised Statutes.

The basic idea of the Plan is that the owners will share the ownership and use of
certain condominium units and other property in the Plan and will also share the cost
of operating the Plan and maintaining those units and their furnishings, and the
Condominium. A buyer will be purchasing a fractional interest in property in the
Plan (*fractional ownership interest™). Each buyer will receive a deed of a fractional
ownership interest in a condominium unit. The deed will be recorded in the real
estate records of the State of Hawaii. The form of deed has been filed with the Real

Estate Commission.

The Plan was established and is governed by the Declaration of Covenants,
Conditions, Easements and Restrictions for Fractional Ownership recorded in the
Bureau of Conveyance as Document No. 2006-138673 (“Fractional Declaration”).
A copy of the Fractional Declaration is attached to this Supplementary Public
Report as Exhibit 1.



Each owner of a fractional ownership interest in the Plan will automatically become
a member of The Beach Villas at Kahalu'u Fractional Owners Association
(“Practional Owners Association”). This is a different owners association than the
Association of Apartment Owners of the Condominium. The Fractional Owners
Association was formed pursuant to the Articles of Incorporation of The Beach
Villas at Kahalu’u Fractional Owners Association (“Fractional Association
Articles™). A file-stamped copy of these Articles is attached as an exhibit to the
Fractional Declaration. As a member of the Fractional Owners Association, an
owner will be subject to certain rules and will be required to pay maintenance fees
for the operation of the Plan.

Additional rules for the operation of the Plan and the use of the units and other
property in the Plan are set forth in the Bylaws of The Beach Villas Kahalu'u
Fractional Owners Association (“Bylaws™) and the Association Rules. The Bylaws
and the initial Association Rules are attached as exhibits to the Fractional
Declaration. The Fractional Declaration, Fractional Association Articles, Bylaws
and Association Rules are referred to as the “Plan Documents.”

The nature of the Plan and the rights and duties of the developer, the owners, and
anyone else who participates in the Plan or who has an interest in it, are governed by
the Plan Documents. The Plan Documents explain an owner’s other rights and
duties as an owner including an owner’s duty to pay a share of the costs of owning a
fractional ownership interest in the Plan and operating the Plan. A buyer should
read these documents carefully before completing the purchase of a fractional
ownership interest in the Plan.

Section 1 (Persons Connected with the Project) - The sales broker for the Plan is
Clark Realty Corporation. This is not the same company that is serving as the sales
broker for the sale of whole condominium units in the Project. Section 1 has been
updated to provide the contact information for Clark Realty Corporation.

Section IIL.E (Encambrances Against Title) — An updated title report reflecting the
recordation of the Fractional Declaration has been filed with the Real Estate

Commission.

Exhibit F (List of Encumbrances) — Exhibit F provides a list of encumbrances on the
units covered by this Supplementary Public Report. This exhibit has been updated
to reflect the encumbrances listed in the updated title report filed with the
Supplementary Public Report (e.g., the Fractional Declaration).
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Exhibit H (Summary of Escrow Agreement and Sales Contract) - The sales contract and
escrow agreement for the purchase of fractional ownership interests in the Plan are
different from the sales contract and escrow agreement for the purchase of whole units in
the Condominium. A summary of the sales contract and escrow agreement for the
purchase of fractional ownership interests in the Plan are provided in Exhibit H to this
Supplementary Public Report and copies of the form of sales contract and the executed
escrow agreement have been filed with the Real Estate Commission.

Exhibit 2 to this Supplementary Public Report — The estimated regular assessments for
the Plan are based on the budget attached to this Public Report as Exhibit 2. This budget
is different than the budget for the Apartment Owners Association attached to the Final
Public Report for this Condominium as Exhibit G. The regular assessments for the Plan
include the payment of an owner’s share of the maintenance fees for the Condominium.
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Generat information on Condominiums

A condominium is a special form of real property. To create a condominium in Hawaii, the requirements of the
Condominium Property Act, Chapter 514A, Hawaii Revised Statutes, must be complied with. [n addition, certain
requirements and approvals of the County in which the project is located must be satisfied and obtained.

Some condominium projects are leasehold. This means that the land or the building(s) and other improvements
are leased to the buyer. The lease for the land usually requires that at the end of the lease term, the lessees (apartment
owners/tenants) deliver their interest in the land to the lessor (fee property owner). The lease also usually requires that
the lessees either (1) convey to the lessor the building(s) and other improvements, including any improvermnents paid for by
the lessees; or (2) remove or dispose of the improvements at the lessee's expense. Leases for individual apartments
often require that at the end of the lease term, the lessee deliver to the lessor the apariment, including any improvements

placed in the apartment by the lessee.

If you are a typical condominium apartment owner, you will have two kinds of ownership: (1) ownership in your
individual apartment; and (2) an undivided interest in the common elements.

"Common elements” are the areas of the condominium project other than the individual apartmenis, They are
owned jointly by all apartment owners and include the land, either in fee simple or leasehold, and those parts of the
building or buildings intended for commeon use such as foundations, columns, roofs, halls, elevators, and the like. Your
undivided interest in the common elements cannot be separated from ownership of your apariment.

In some condominium projects, some common elements are reserved for the exclusive use of the owners of
certain apariments. These common elements are called "limited common elements” and may include parking stalls,

patios, lanais, trash chutes, and the like.

You will be entitled to exclusive ownership and possession of your apartment. Condominium apartments may be
individually bought, sold, rented, mortgaged or encumbered, and may be disposed of by will, gift, or operation of law.

Your apartment will, however, be part of the group of apartments that comprise the condominium project. Study
the project's Declaration, Bylaws, and House Rules. These documents contain important information on the use and
occupancy of apartments and the common elements as well as the rules of conduct for owners, tenants, and guests.

Qperation of the Condominium Project

The Association of Apartment Owners is the entity through which apartment owners may take action with regard
to the administration, management, and operation of the condominium project. Each apartment owner is automatically a

member of the Association.

The Board of Direclors is the goverming body of the Association. Unless you serve as a board member or an
officer, or are on a committee appointed by the board, your participation in the administration and operation of the
condominium project will in most cases be limited to your right to vote as an apartment owner. The Board of Directors and
officers can take ceriain actions without the vote of the owners. For example, the board may hire and fire employees,
increase or decrease maintenance fees, borrow money for repair and improvements and set a budget. Some of these
actions may significantly impact the apariment owners.

Until there is a sufficient number of purchasers of apariments to elect a majority of the Board of Directors, itis
likely that the developer will effectively control the affairs of the Association. Itis frequently necessary for the developer to
do so during the early stages of development and the developer may reserve certain special rights to do so in the
Dectaration and Bylaws. Prospective buyers should understand that it is important to all apartment owners that the
transition of control from the developer to the apariment owners be accomplished in an orderly manner and in a spirit of
ceoperation.



Developer:

Real Estate
Broker™:

Escrow:

General
Contractor®:

Condominium
Managing
Agent™

Attorney for

. PERSONS CONNECTED WITH THE PROJECT

Kahalu'u Beach Club LI.C Phone: (808)322-9433
Name® (Business)
78-216 Makolea Street, #32

Business Address

Kailua-Kona. Hawaii 96740

Names of officers or general pariners of developers who are corporations; general partners of a
partnership; partners of a Limited Liability Partnership (LLP); or manager and members of a Limited
Liability Company (LLC) (attach separate sheet if necessary):

See BExhibit A attached to this Condominium Public Report.

Clark Realty Corporation Phone: (808) 331-1300
Name (Business)
78-6831 Ali'i Drive, #142

Business Address

Kailua-Kona, Hawaii 96740

Old Republic Title & Escrow of Hawaii, Lid. Phone: {808) 366-0100
Name (Business)

733 Bishop Street, Suite 2700

Business Address

Honolulu, Hawaii 96813

Ledcor - UL.S. Pacific Construction LLC Phone: (808) 540-0777
Name (Business)

Panahi Tower, Suite 1250

1001 Bishop Street
Business Address

Honolulu, Hawaii 96813
Marvl Realty, Inc, Phone: (808) 331-8200
Name {Business)

75-1000 Henry Street, Suite 200

Business Address
Kailua-Kona, Hawaii 96740

Charles E. Pear, Ir./Stacey Hee

Developer: McCorriston Miller Mukai MacKinnon LELP Phone: (808) 529-7300
Name {Business)
P.O. Box 2800
Business Address
Honolulu, HI 96803-2800
* For Entities: Name of corporation, partnership, Limited Liability Partnership (LLP), or Limited Liability

Company {LLC)



il. CREATION OF THE CONDOMINIUM;
CONDOMINIUM DOCUMENTS

A condominium is created by recording in the Bureau of Conveyances and/or filing with the Land Court a Declaration of
Condominium Property Regime, a Condominium Map (File Plan), and the Bylaws of the Association of Apartment
Owners. The Condominium Property Act (Chapter 514A, HRS), the Declaration, Bylaws, and House Rules control the
rights and obligations of the apartment owners with respect to the project and the common elements, to each other, and to
their respective apartments, The provisions of these documents are intended to be, and in most cases are, enforceable in

a court of law,

A Declaration of Condominium Property Regime contains a description of the land, buildings, apariments,

common elements, limited common elements, commeon interests, and other information relating to the condominium
project.

The Declaration for this condominium is:

[ 1 Proposed

[x] Recorded - Bureau of Conveyances: Document No.___ 2004-029068
Book Page

I Filed - Land Court: Document No.

The Declaration referred to above has been amended by the foliowing instruments [state name of document,
date and recording/filing information]:

First Amendment to the Declaration of Condominium Property Regime dated August 19, 2004, recorded in
the Bureau of Conveyances as Document No. 2004-171555.

Amended and Restated Declaration of Condominium Property Regime, recorded in the Bureau of
Conveyances as Document No. 2005-259696.

B. Condominium Map (File Plan) shows the floor plan, elevation and layout of the condominium project. lt also
shows the floor plan, location, apartment number, and dimensions of each apartment.

The Condominium Map for this condominium project is:

i1 Proposed
fx] Recorded - Bureau of Conveyances Condo Map No. 3706
[ 1] Filed - Land Court Condo Map No.

The Condominium Map has been amended by the following instruments [state name of document, date and
recording/filing information]:

First Amendment to the Declaration of Condominium Property Regime dated August 19, 2004, recorded in
the Bureau of Conveyances as Document No. 2004-171555.

Amended and Restated Declaration of Condominium Property Regime, recorded in the Bureau of
Conveyances as Document No. 2005-259696.

C. Bylaws of the Association of Apartment Owners govern the operation of the condominium project. They
provide for the manner in which the Board of Directors of the Association of Apariment Owners is elected, the powers and
duties of the Board, the manner in which meetings will be conducted, whether pets are prohibited or aliowed and other
matters which affect how the condominium project will be governed.

The Bylaws for this Condominium are:

[ 1] Proposed

Ix] Recorded - Bureau of Conveyances: Document No. ___2004-029099
Book Page

[ ] Filed - Land Court: Document No.

The Bylaws referred to above have been amended by the following instruments [state name of document, date and
recording/filing information}:

None.



D. House Rules. The Beard of Directors may adopt House Rules to govern the use and operation of the common
elements and fimited common elements. House Rules may cover matters such as parking regulations, hours of operation
for common facilities such as recreation areas, use of lanais and requirements for Keeping pets. These rules must be
followed by owners, tenants, and guests. They do not need to be recorded or filed to be effective. The initial House

Rules are usually adopted by the developer.

The House Rules for this condominium are:

[ ] Proposed [x] Adopted [ 1 Developer does not plan to adopt House Rules
E. Changes to Condominium_Document. Changes to the Declaration, Condominium Map, and Bylaws are

effective only if they are duly adopted and recorded and/or filed. Changes to House Rules do not need to be recorded or
filed to be effective.

1, Apartment Owners: Minimum percentage of common interest which must vote for or give written
consent to changes:

Minimum

Set by Law This Condominium
Declaration {(and Conde Map) 75%* 75%
Bylaws 65% 65%
House Rules *x

* The percentages for individual condominium projects may be more than the minimum set by law for projects
with five or fewer apartments.

** These house rules may be amended by a majority of the Association’s board of directors at a duly called

meeling.

2 Develaper:

[] No rights have been reserved by the developer to change the Declaration, Condominium Map, Bylaws
or House Rules.

{x] Developer has reserved the following rights to change the Declaration, Condominium Map, Bylaws or

House Rules.

The developer has reserved various rights under the condominium documents. See Exhibit I for
examples of the developer's reserved rights. Generally, the developer may exercise these
reserved rights during the "development period” of the project; however, some reserved rights
continue past this. The development period is the period starting on February 11, 2004 (the date
that the Declaration was recorded) and ending on the earlier of (i) December 31, 2014, or (ii) the

date when the developer records a document giving up all of the developer's reserved rights.

Some of the developer’s reserved rights are or may be necessary or helpful to developing the
project in phases. Even so, the exercise of the developer’s reserved rights is not limited to the
development of the project in phases except to the extent that the declaration expressly states

otherwise,

The developer may exercise the developer’s reserved rights separately or in one or more
combinations and at one or more times. The developer has no duty to exercise the developer’s
reserved rights. For example, the developer has no duty to develop any new phases of the
project. Conversely, the use of these rights on one occasion does not limit or otherwise affect the

developer’s right to use them again at any time prior to the time such rights expire.

The developer may use the developer’s reserved rights without being required to obtain the
approval, consent, or joinder of anyone else, and without having to give notice to anyone else.
This includes, but is not limited to, the Association, any apartment owner, any lender, or any

other interested person.



IH. THE CONDOMINIUM PROJECT

Interest tc be Conveyed to Buver:

Ly

[ ]

[]

Fee Simpie: individual apartments and the common elements, which include the underlying land, will
be in fee simple.

Leasehold or Sub-leasehold: Individual apariments and the common elements, which include the
underlying land will be leasehold.

{ eases for the individual apartments and the underiying iand usualiy require that at the end of
the lease term, the lessee (apartment ownerftenant) deliver to the lessor (fee property owner)
possession of the leased premises and all improvements, including improvements paid for by
the lessee.

Exhibit contains further explanations regarding the manner in which the renegotiated
lease rents will be calculated and a description of the surrender clause provision(s}.

Lease Term Expires: Rent Renegotiation Date(s):

Lease Rent Payable: [1] Monthly [ 1 Quarterly

[] Semi-Annually [ ] Annually

Exhibit contains a schedule of the lease rent for each apartmentper: { ] Month | ] Year

For Sub-leaseholds:

il Buyer's sublease may be canceled if the master lease between the sublessor and fee owner
is: [] Canceled [ ] Foreclosed

[] As long as the buyer is not in default, the buyer may continue to occupy the apartment and/or
land on the same terms contained in the sublease even if the master lease is canceled or

foreclosed.

Individual Apartments in Fee Simple; Common Interest in the Underlying Land in Leasehold or Sub-
leasehold:

Leases for the underlying {and usually require that at the end of the lease term, the lessees
(apartment owners/tenants) deliver to the lessor {fee property owner) their interest in the land
and that they either (1) remove or dispose of the building(s} and other improvements at the
lessee's expense; or (2) convey the building(s) and improvements to the lessor, often at a
specified price.

Exhibit contains further explanations regarding the manner in which the renegotiated
lease rents will be calculated and a description of the surrender clause provision(s).

| ease Term Expires: Rent Renegotiation Date(s):

L.ease Rent Payable: [] Monthly [ ] Quarterly
[] Semi-Annually [ ] Annually

Exhibit contains a schedule of the lease rent for each aparimentper: [ ] Month [ ] Year



[] Other:

IMPORTANT INFORMATION ON LEASEHOLD CONDOMINIUM PROJECTS

The information contained in this report is a summary of the terms of the lease. For more detailed information, you should
secure a copy of the lease documents and read them thoroughly.

If you have any legal questions about leasehold property, the lease documents or the terms of the lease and the
consequences of becoming a lessee, you should seek the advice of an attorney.

There are currently no statutory provisions for the mandatory conversion of leasehold condominiums and there are no
assurances that such measures will be enacted in the future,

in leasehold condominium projects, the buyer of an apartment will acquire the right to occupy and use the apartiment for
the time stated in the lease agreement. The buyer will not acguire outright or absolute fee simple ownership of the land.
The land is owned by the lessor or the leased fee owner. The apartment owner or lessee must make lease rent payments
and comply with the terms of the lease or be subject to the lessor's enforcement actions. The lease rent payments are
usually fixed at specific amounts for fixed periods of time, and are then subject to renegotiation. Renegotiation may be
based on a formuta, by arbitration set in the lease agreement, by law or by agreement between the lessor and lessee.
The Renegotiated lease rents may increase significantly. At the end of the lease, the apartment owners may have to
surrender the apartmenis, the improvements and the land back to the lessor without any compensation (surrender

clause).

When leasehold property is sold, title is normally conveyed by means of an assignment of lease, the purpose of which is
similar to that of a deed. The legal and practical effect is different because the assignment conveys only the rights and

obligations created by the lease, not the property itself.

The developer of this condominium project may have entered into a master ground lease with the fee simple owner of the
land in order to develop the project. The developer may have then entered into a sublease a new lease of the land with
the lessee (apartment owner). The developer may lease improvements to the apartment owner by way of an apartment
lease or sublease, or sell the improvements to the apartment owners by way of a condominium conveyance or apartment

deed.

8. Underlying Land:

Address: 78-6721 Ali'i Drive Tax Map Key (TMK): (3) 7-8-14-86
Kailua-Kona, Hawaii 96740

[ | Address [ 1 TMK is expected to change because

Land Area: 33,964 [ X] squarefest | ] acrels) Zoning : Hotel-Resort
(V-1.25)




Fae Owner: Kahalu’u Beach Club LLC
Name
78-216 Makolea Street, #32
Address
Kaijua-Kona, Hawaii 96740

Lessor: Not Applicable.
Name

Address

Buildings and Other improvements™*

1. fx] New Building(s)
[ 1] Conversion of Existing Building(s)
[ ] Both New Building{s) and Conversion

2. Number of Buildings: _1 Floors Per Building: Building C — 3 floors
[ 1 Exhibit contains further explanations.

3. Principal Construction Material:
[x] Concrete [x] Hollow Tile [x] Wood
[x] Other: gypsum board. aluminum and glass

4, Uses Permitted by Zoning:

No. of

Apts. * Uses Permitted By Zoning
i1 Residential [ 1Yes [ ]No
i1 Commercial {1Yes [ 1No
[ Mix Res/Comm [ ]1Yes { I1No
[x] Hotel 1243 [x] Yes [ 1No
[ ] Timeshare [ ]Yes [ INo
[ 1 Chana {]Yes [ 1No
[ 1 industriat {]Yes { INo
[ 1 Agricultural [ ]Yes { 1No
[ 1 Recreational I 1Yes [ 1No
[ 1] Qther: { 1Yes [ ]No

ts/Are this/these use{s) specifically permitted by the project's Declaration or Bylaws?
[x]* Yes [ ] No

* This Public Report only covers phase 2 of the project which consists of 12 resort
apartments. See Special Notice on page 2 of this Public Report.

##The Declaration provides that the resort apartments may be occupied and used (i) as 2
permanent or temporary residence or (ii) for hotel or transient vacation rental purposes. In
addition, the Declaration specifically provides that the resort apartments may be placed in
a fractional ownership plan or in a time share plan if the Developer creates the plan or
authorizes or consents to this use in a recorded document.
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5. Special Use Restrictions:

The Declaration and Bylaws may contain restrictions on the use and occupancy of the aparments.
Restrictions for this condominium project include but are not limited to:

Ix] Pets:  See Section 9.1G of the Bylaws.
i] MNumber of Qccupants:
[x] Other: See Amended and Restated Condomininm Declaration and Bylaws,

especially section 9.1 of the Bylaws regarding use restrictions. Copies of the
Amended and Restated Declaration and Bylaws have been filed with the

Real Estate Commission and are available upon request.

{1 There are no special use restrictions.
6. Interior {fill in appropriate numbers):
Elevators;_] (Building C} Stairways: _2 (Building C) Trash Chutes: _ 0
Apt. Net Net
Type Quantity BR/Bath Living Area (sf)* Other Area (sf)  (Identify)
Type D
{two-bedroom) 6 2712 874.50 128.25 Eanai
Type E
{two-bedroom) & 2/2 934.46 128.25 Lanai

Total Number of Apartments: _ 12 apartments™**
*Net Living Area is the floor area of the apartment measured from the interior surface of the apartment
perimeter walls. The apartment includes the interior of the apartment and the lanai area.

Other documents and maps may give floor area figures which differ from those above because a
different method of determining the floor area may have been used. All floor area figures are

approximate.

= This Public Report covers phase 2 of the project. Phase 1 of the project is registered under a
separate Public Report. See Special Notice on page 2 of this Public Report.

Boundaries of Each Apartment: See Exhibit B.

Permitted Alterations to Apartments: See Exhibit C.

Apartments Designated for Owner-Occupants Only:  Not Applicable. All apartments were designed and
constructed for hotel or resort use and the Project is located in an area designated by the County of
Hawaii for hotel and resort use.
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7. Parking Stails:

Total Parking Stalls:  24%*

Regqular Compact Tandem”

Covered Open Covered Open Covered Open TOTAL
Assigned
{for each unit}
Guest
Unassigned 15 9 24
Extra for Purchase
Other:
Totat Covered & Open 15 9 0 24

** The project has total of 24 parking stalls as described in this section of the Public Heport. These 24 parking stalls are
for the use of owners of apariments in both phase 1 and phase 2 of the project.

Each apartment will have the exclusive use of at least _0 _ parking stall{s).
Buyers are encouraged to find out which stall(s} will be available for their use.

[1 Commercial parking garage permitted in condominium project.

[ ] Exhibit contains additional information on parking stalls for this condominium project.
8. Recreatignal and Other Common Facilities: **

[ 1 There are no recreational or commeon facilities.

[x] Swimming pool [ ] Storage Area [ 1 Recreation Area
Laundry Area [ 1 Tennis Gourt [ 1} Trash Chute/Enclosure(s)

[x] Other: Jacuzzi, barbeque area and shower area next to the swimming pool.

** These recreational facilities were constructed as part of phase 1 of the Project. However, they will
be available for use by all resort apartment owners, including those who own apartments in phase 2 of
the project. See Special Notice on page 2 of this Public Report.

9. Compliance With Building Code and Municipal Requlations: Cost to Cure Violations

{x] There are no violations. i Violations will not be cured

[ 1 Violations and cost to cure are listed below [ ] Violations will be cured by

{Date)

10. Condition and Expected Useful Life of Structural Components, Mechanical, and Electrical Installations
{For conversions of residential apartments in existence for at least five years}):

Not Applicable.
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11. Conformance to Present Zoning Code

1.

a. [x] No variances io zoning code have been granted.

[ 1 Variance(s)to zoning code was/were granted as foilows:

b.Conforming/Non-Conforming Uses, Structures
In general, a non-conferming use, structure, or lot is a use, structure, or lot which was lawful at one time
but which does not now conform to present zoning requirements.

Conforming Non-Conforming lllegal
Uses X
Struciures X
Lot X

If a variance has been granted or if uses, improvements or lot are either non-conforming or illegal, buyer should
consult with county zoning authorities as to possible limitations which may apply.

Limitations may include restrictions on extending, enlarging, or continuing the non-conformity, and restrictions on
altering and repairing structures. In some cases, a non-conforming structure that is destroyed or damaged
cannot be reconstructed.

The buyer may not be able 1o obtain financing or insurance if the condominium project has a non-conforming or
Hlegal use, structure, or jot.

D. Common Elements, Limited Common Elements, Common Interest:

Common Elements: Common elements are those parts of the condominium project other than the individual

apartments. Although the common elements are owned jointly by all apartment owners, those portions of the
common elements which are designated as limited common elements (see paragraph 2 below) may be used
only by those apartments to which they are assigned. The common elements for this project, as describedin the

Declaration, are:
{ 1 described in Exhibi

[x] asfollows: Al parts of the condominium project except for the apartments, including those parts
of the project designated in the Declaration as limited common elements, are common elements.
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2. Limited Common Elements: Limited Common Elements are those common elements which are designated for
the exclusive use of the owners of certain apariments.

[ ] There are no limited common elements in this project.

[x] The limited common elements and the apartments which use them, as described in the Declaration, are:
[x] described in Exhibit D

[]1 asfollows:

3. Common Interest: Each apartment will have an undivided fractional interest in all of the common elements. This
interest is called the "common interest." i is used to determine each apartment's share of the maintenance fees
and other common profits and expenses of the condominium project. It may also be used for other purposes,
including voting on matters requiring action by apartment cwners. The common interests for the apariments in
this project, as described in the Declaration, are:

{x 1described in Exhibit E

i} asfollows:

Encumbrances Against Title: An encumbrance is a claim against or a liability on the property or a document
affecting the title or use of the property. Encumbrances may have an adverse effect on the property or your
purchase and ownership of an apartment in the project.

Exhibit_F _described the encumbrances against the title contained in the title report dated ___July 28, 2006 and
issued by __Old Republic Title & Escrow of Hawaii.
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Blanket Liens:

A blanket lien is an encumbrance (such as a morigage)} on the entire condominium project that secures some type of
monetary debt (such as a loan} or other obligation. A blanket lien is usually released on an apartment-by-apartment
basis upon payment of specified sums so that individual apartments can be conveyed to buyers free and clear of the

lien.

[ 1 There are no blanket liens affecting title to the individual apartments.™

[x] There are blanket liens which may affect title to the individual apartments.

Blanket liens (except for improvement district or utility assessments) must be released before the developer
conveys the apartment to a buyer. The buyer's interest will be affected if the developer defaults and the lienis
foreclosed prior to conveying the apariment to buyer.

Effect on Buyer's Interest and Deposit of Developer Defaults
Type of Lien or Lien is foreclosed Prior to Conveyance

Mortgage and Assignment of Rents and Leases. See Exhibit F for more information.

Lender (mortgagee) has priority over a buyer's rights under a sales contract, and has a right to terminate sales
contracts upon foreclosure of its mortgage before an apartment sale is closed. If there is a foreclosure, or a deed in
place of foreclosure, the lender (new owner of the condominium} can choose to cancel the sales contract or to take
the seller's place under the buyer's sales contract and complete the sale. If the sales contract is canceled, the buyer
will get its money back but nothing more.

F. Construction Warranties:

Warranties for individual apariments and the common elements, including the beginning and ending dates for each
warranty, are as follows:

Developer makes no warranties, express or implied, about the Project, the apartments or any consumer products or
anything else installed in the apartments or on the Project. This includes but is not limited to warranties of
merchantability, habitability, workmanlike construction, fitness for a particular use or sufficiency of design.
EVERYTHING IS BEING SCLD "AS IS" AND WITH ALL DEFECTS, WHETHER VISIBLE OR HIDDEN, AND

WHETHER KNOWN OR NOT.

1. Buitding and Other Improvements. The developer has entered into an agreement (the "Construction Contract") with a
general contractor ("contractor™) for the construction of phase 2 of the Project. The Construction Contract provides that
the contractor will correct any "Work™ "found not to be in accordance with the requirements of the Contract Documents”
within one (1) year of the date of "Substantial Completion” (as the terms in quotations are defined in the Construction
Contract) unless the developer has previously accepted such work. The developer will lose this right if, during the one-
year warranty period, it fails to notify the contractor and give the contractor an opportunity to make the correction. The
developer will try to pass on the benefits of this warranty to a purchaser if a purchaser gives the developer written notice
of a condition that may be covered by this warranty promptly after the purchaser discovers it and before the one-year
warranty period is up (and before the Developer accepts the condition). The developer will then forward the purchaser's
notice to the contractor together with a notice from the developer asking the contractor to make the correction. However,
the developer is not making any warranty of its own or joining in the contractor’s warranty or guaranteeing that the
contractor will fix any defects or honor its warranty. The developer is simply trying to pass on the benefit of the
contractor’s limited warranty. Further, the developer cannot guarantee that the Construction Contract will not be
amended in a manner that may change or eliminate this warranty provision.

Nate that the warranties that cover portions of phase 1 of the project which include the pool and other recreation areas
will expire in less than a vear.

2. Appliances: To the extent thai an assignment is permitted, the developer will assign any manufacturer’s or dealer’s
warranties covering any furnishings, fixtures and appliances that are part of the apartment for the unexpired term, if any,
at the close of escrow. It should be noted that the developer is merely attempting to pass through to buyer any such
manufacturer’s or dealer’s warranties. The developer is not, however, adopting any such warranties or acting as co-
warrantor with respect to any furnishings, fixtures or appliences. The terms of the manufacturers' or dealers’ written
warranties shall be available for buyer’s examination at the developer's sales office.
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Status of Constryction and Date of Completion or Estimated Date of Completion:

Construction of phase 2 of The Beach Villas at Kahalu’u condominium project is expected to begin
on or about February 15, 2006 and is expected to be completed on or about July 31, 2007.

Construction on phase 1 of the project is almost complete. Construction has not begun on phase 3
and none has been planned at this time. See Section H of this Public Report, below, for an
explanation of the developer’s right and obligation to develop future phases.

Project Phases:

The developer [ xJhas | ] has not reserved the right to add 1o, merge, or phase this condominium

Summary of Developer's plans or right to perform for future development (such as additions, mergers or
phasing):

Phasing. The developer plans to develop the project in stages. FEach stage is called a “phase™ or an
“increment”. Each phase may include apartments and other improvements. The developer has no obligation
to build any phase beyond phases 1 and 2. The developer can develop the phases in any order that it wishes. It
can also develop more than one phase at a time or divide a phase into separate smaller phases. For example,
the developer might decide to develop phase 3 in two phases and possibly as two separate buildings. The
developer may also change its plan of development without the consent or approval of anyone else.

Merger. The developer reserves the right to develop one or more adjacent condominiums on any adjacent
parcel and to merge any adjacent condominium with the project pursuant to the Declaration of Merger dated
February 3, 2004, recorded in the Bureau of Conveyances of the State of Hawaii as Document No. 2004-
029097. The developer may do this more than once and at any time before the "development period” ends.
The developer may only merge the project and any adjacent condominium in accordance with the terms of and
subject to the conditions to merger stated in the Declaration of Merger. The "development period” is defined
in the Declaration as the period starting on February 11, 2004 and ending on the earlier of (i) December 31,
2014, or (i} the date when the developer records a document giving up all of the developer’s reserved rights.

Additions. See Exhibits C and I to this Public Report.
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IV, CONDOMINIUM MANAGEMENT

Management of the Common Elements: The Association of Apartment Owners is responsible for the
management of the common elements and the overall operation of the condominium project. The Association may
be permitted, and in some cases may be required, to empioy or retain a condominium managing agent to assist the
Association in managing the condominium project.

Initial Condominiurm Managing Agent: When the developer or the developer's affiliate is the initial condominium
managing agent, the management contract must have a term of one year or less and the parties must be able to
terminate the coniract on notice of 60 days or less.

Fhe initial condominium managing agent for this project, named on page five (5) of this repor, is:

[x] not affiliated with the Developer [ 1 the Developerorthe Developers afffliate
[ ] self-managed by the Association of Apartment Owners [ 1 Other

Estimate of initial Maintenance Fees:

The Association will make assessments against your apartment to provide funds for the operation and maintenance
of the condominium project. If you are delinquent in paying the assessments, a lien may be placed on your
apartment and the apartment may be sold through a foreclosure proceeding.

Initial maintenance fees are difficult to estimate and tend to increase as the condominium ages. Mairtenance fees
may vary depending on the services provided.

Exhibit (3  contains a schedule of estimated initial maintenance fees and maintenance fee disbursements
(subject to change).

Utility Charges for Apartments:

Fach apartment will be billed separately for utilities except for the following checked utilities which are included in the
maintenance fees:

[ 1 None [ x ] Electricity ( Common Elements only x__Common Elements & Apariments)
[ ] Gas { Common elements only Common Elements & Apartments)
[x] Water [x] Sewer [ ] Television Cable

{x] Other: Any other utility services and utilities that board deems necessary.
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A

B.

V. MISCELLANEOUS

Sale Documents Filed With the Real Estate Commission:

Sales documents on file with the Real Estate Commission include but are not limited to:

[

1 Notice to Owner Occupants. Not Applicable.

[x] Specimen Sales Contract,

Exhibit H contains a summary of the pertinent provisions of the sales contract
Ix] Escrow Agreement dated May 27, 2005

Exhibit H  contains a summary of the pertinent provisions of the Escrow Agreement.
[ ]Other:

Buyer's Right to Cancel Sales Contract:

1.

Rights Under the Condominium Property Act (Chapter 514A, HRS)

Prefiminary Report: Sales made by the developer are not binding on the prospective buyer. Sales made by the
developer may be binding on the developer unless the developer clearly states in the sales contract that sales
are not binding. A prospective buyer who cancels the sales contract is entitied to a refund of all moneys paid,

less any escrow cancellation fee up to $250.00.

Supplementary Report to a Preliminary Report: Same as for Preliminary Report.

Contingent Final Report or Supplementary Report to a Contingent Final Beport: Sales made by the developer
are binding if: **

A) The Developer delivers to the buyer a copy of:

1) Eitherthe Contingent Final Public Report OR the Supplementary Public Report which has superseded
the Contingent Final Public Report for which an effective date has been issued by the Real Estate
Commission; AND

2} Any other public report issued by the developer prior to the date of delivety, if the report was not
previously delivered to the buyer and if the report has not been superseded.

B} The buyer is given an opportunity to read the repori{s); AND
C) One of the following has occurred:

1) The buyer has signed a receipt for the report(s} and waived the right to cancel; or

2) Thirly (30) days have passed from the time the repori(s) were delivered to the buyer; or

3) The apartment is canveyed to the buyer within 30 days from the date the report(s) were delivered to the

buyer.

Final Report or Supplementary Report to a Final Report: Sales made by the developer are binding if: **

A)  The Developer delivers to the buyer a copy of:
1} Either the Final Public Report OR the Supplementary Public Report which has superseded the Final
Public Report for which an effective date has been issued by the Real Estate Commission; AND
2} Any other public report issued by the developer prior to the date of delivery, if the report was not
previously delivered to the buyer and if the report has not been superseded.
B} The buyer is given an opporiunity to read the report{s}); AND
C)} One of the following has occurred:
1) The buyer has signed a receipt for the repori(s) and waived the right to cancel; or
2) Thirty (30) days have passed from the time the report(s) were delivered to the buyer; or
3) The apartment is conveyed to the buyer within 30 days from the date the report(s) were delivered to the

buyer.
Material Change: Binding contracts with the Developer may be rescinded by the buyer if:

A} There is a material change in the project which directly, substantially, and adversely affects (1} the use or
value of the buyer's apartment or iis limited common elements; or (2) the amenities available for buyer's
use; AND

B) The buyer has not waived the right to rescind.

if the buyer rescinds a binding sales contract because there has been a material change, the buyer is entitled to
a full and prompt refund of any moneys the buyer paid.
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Rights Under the Sales Contract: Before signing the sales contract, prospective buyers should ask to see
and carefully review all documents relating to the project. If these documents are not in final form, the buyer
should ask 1o see the most recent draft. These include but are not limited to the:

A)  Condominium Public Reports issues by the developer which have been issued an effective date by the
Hawaii Real Estate Commission.

B) Declaration of Condominium Property Regime, as amended.

C) Bylaws of the Association of Apartment Owners, as amended.

D) House Rules, if any.

¥) Condominium Map, as amended.

F} Escrow Agreement.

G) Hawaii's Condominium Property Act (Chapter 514A, HRS, as amended) and Hawaii Administrative Rules,
(Chapter 16-107, adopted by the Real Estate Commissicn, as amended).

M) Other: Declaration of Merger, Sales Contract, Form of Deed and SMA Permit Ne. 382,

Copies of the condominium and sales documents and amendments made by the developer are available for review
through the developer or through the developer's sales agent, if any. The Condominium Property Regime law
(Chapter 514A, HRS) and the Administrative Rules (Chapter 107) are available online. Please refer to the following

sites;

Wehbsite to access official copy of laws: www.capitol.hawail.gov
Website to access unofficial copy of laws:  www.hawaii.gov/dcea/hrs
Website to access rules: www.hawaii.gov./dcca/har
This Public Report is part of Registration No. 3709 filed with the Real Estate Commission on
June 3, 2005

Reproduction of Report. When reproduced, this report must be on:
[ ] YELLOW paper stock [ 1 WHITE paper stock { x] PINK paper stock
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C. Additional Information Not Covered Above

A Special Management Area Use Permit (SMA 382) was issued by the Planning Commission of the
County of Hawaii. This permit allows the development of a condominium project and related uses on
the property. The property is subject to this permit. Buyers and/or the owners association must comply
with this permit on an ongoing basis. A copy of this permit has been attached as Exhibit J to this Public

Report.
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. The developer declares subject to the penalties set forth in seclion 514A-49{b) that this project is In compliance
with all county zoning and buliding ordinances and codes, and all other county permitling requirements
applicable to the project, pursuant o Act 251 (SLH 2000) [Section 514A- 1.6L. (The developer is reguired o
make this declaration for issuance of an eifective date for a final public report.)

E. The developer hereby cerdifies that all information contained in this Beport and the Exhibits attached o ihis
Report and all cocumenis fo be furnished by the developer 1o buyers concermning the project have been reviewad
by the developer and are, fo the best of the developer's knowledge, information and belief, true, correct and

complste.
KAHALIPUBBACH LB LIC
Se4TT F. CHORC
Its Managing Member
Date
Distribution;

Depariment of Finance, __ Counly of Hawaii

Planning Department, County of Hawail

*ffust be signed for a: corporation by an officer; partnership or Limited Liabifity Parinership (LLP) by the generai
paiiner; Limited Liability Company (LLC) by the manager or member; and for an individual by the Individual,




Exhibit A
Kahalw’u Beach Club LLC
a Hawaii limited Hability company
Managers and Members
Members
Scott F. Church
James L. Louis

Barry B. Bradley

Derrol E. Estrella

Managers

This is a member-managed limited liability company, therefore, there are no managers.
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Exhibit B

Apartment Boundaries

RESORT APARTMENTS. The resort apartments consist of an apartment interior and a lanai.

RESORT APARTMENTS INTERIOR BOUNDARIES. The boundaries of the apartment interior consist of the interfor surface
of the perimeter walls, windows and window frames, doors and door frames, floors, and ceilings.

THINGS THAT ARE PART OF THE RESORT APARTMENTS. These things are part of each resort apartment:

»

»

Al of the walls and partitions that are not load-bearing and that are located inside of the apartment’s
boundaries.

All movable glass lanai doors and the door frames.
All doors and door frames located inside of the apartment’s boundaries.

The decorated or finished surfaces of all walls, panels, windows and window frames, doors and their deor
frames, floors and ceilings that make up the boundaries of the apartment interior.

All fixtures originally installed in the apartments and all replacements of those fixtures.

THINGS THAT ARE NOT PART OF THE RESORT APARTMENTS. These things are not part of the resort apartments:

>
>

The undecorated or unfinished surfaces of the boundary walls.

The decorated or finished surfaces of the outside walls of the building that separate the lanai from the apartment
interior.

Any windows and window frames that separate the lanai from the apartment interior.

Any railings or support posts, and any other walls or other improvements enclosing the lanai, including the
decorated or finished surface of them.

Any load-bearing walls or columns inside of the apartment. However the decorated or finished surfaces of
load-bearing walls or columns located inside of the apartment interior are part of the apartment.

The foundations, footings, girders, beams, floor slabs, supports, floors and ceilings surrounding each resort
apartment.

Any pipes, wires, vents, shafts, ducts, conduits or other utility service lines or enclosed spaces for wiring, pipes,
air exhaust or air conditioning {(if any) running through or otherwise located within an apartment if they are
used for or serve the common elements or more than one apartment.

All of these things are Common Elements. This is so regardless of the net living areas listed in the Declaration and
the way in which they were measured.

LANATBOUNDARIES. The lanai boundaries consist of these things:

>

The decorated or finished surfaces of the outside walls of the building that separate the lanai from the apartment
mnterior;
The outside surface of any doors, door frames, windows and window frames that separate the lanai from the

apariment interior; and

The interior decorated surface of any railings or support posts, and any other walls or other improvements
enclosing the lanai.
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COMMERCIAL APARTMENTS. The commercial apartments consist of an apartment interior. There is no lanai.

The boundaries of the apartment interior consist of the interior surface of the perimeter walls, windows and window
frames, doors and door frames, floors, and ceilings.

THINGS THAT ARE PART OF THE COMMERCIAL APARTMENTS. These things are part of each commercial

apartment:
¥ All of the walls and partitions that are not load-bearing and that are located inside of the apartment’s
boundaries.
» Al doors and door frames located inside of the apartment boundaries.
¥ The decorated or finished surfaces of all walls, panels, windows and window frames, doors and their door
frames, floors and ceilings that make up the boundaries of the apartment interior.
»  All fixtures originally installed in the apartment and all replacements of those fixtures.

THESE THINGS ARE NOT PART OF THE COMMERCIAL APARTMENTS:

>
>

The undecorated and unfinished surfaces of the boundary walls.
The decorated or finished surfaces of the outside walls of the building in which the apartment is located.

Any load-bearing walls or columns inside of the apartment. However the decorated or finished surfaces of
load-bearing walls or columns located inside of the apartment interior are part of the apartment.

The foundations, footings, girders, beams, floor slabs, supports, fleors and ceilings surrounding each
commercial apartment.

Any pipes, wires, vents, shafts, ducts, conduits or other utility or service lines or enclosed spaces for wiring,
pipes, air exhaust, or air conditioning (if any) running through or otherwise located within an apartment if they

are used for or serve the common elements or more than one apartment.

All of these things are common elements. This is so regardless of the net living areas listed in Exhibit B and the
way in which they were measured.

Note: There are no commercial apartments in phase 2 of the Project. The commercial apartiments are
part of phase 1 of the Project.
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Exhibit C

Alterations o Apartments

1.  ADDITIONS OR CHANGES WITHIN AN APARTMENT OR LIMITED COMMON ELEMENT.

Each owner has the right to make any of the following changes, additions and improvements solely within the owner’s
apartment or within any limited common element that the owner controls:

¥ The owner may install, maintain, remove and rearrange partitions and other structures from time to time within
the apartment or limited common element.

»  The owner may finish, change or substitute any plumbing, electrical or other fixtures attached to the ceilings,
floors or walls as appropriate for the use of the apartment or limited common element. This right does not
extend to plumbing, electrical or other fixtures that are general common elements.

»  The owner may decorate, paint, repaint, wallpaper or otherwise change the appearance of the walls, floors and
ceilings of the apartment or limited common element.

» The owner may tile, finish, carpet, re-carpet, and install, change, or remove other flooring in the apartment or
limited common element.

% The owner may make “nonmaterial structural additions to the common elements” as that term is used in §514A-
89 of the Hawaii Revised Statutes (Condominium Property Act).

The developer’s reserved rights include the right to do any or all of these things with respect to any apartment that the
developer owns or the limited common elements of an apartment that it owns.

2. CHANGES BETWEEN APARTMENTS AND/OR LIMITED COMMON ELEMENTS. The owner of an apartment has the
right and an easement to do these things:

# It can change or remove all or any part of any common element wall, floor, or ceiling that separates the
apartment from its limited common elements.

» It can install windows, doors, stairways and other improvements in any opening that it makes.
¥ It can seal hallways or other openings.
5 Tt can make other reasonable changes or additions.
The developer’s reserved rights include the right to do the same things with respect to any apartment that it owns.

3. CHANGES BETWEEN TWO APARTMENTS. The owner of two (2) apartments which are separated by a common
element that is a wall, floor or a ceiling, or whose limited common elements are separated from each other by a common
element that is a wall, floor or ceiling, has the right and an easement to do these things:

» It can change or remove all or part of the intervening wall, floor and/or ceiling.

»  Itcaninstall windows, doors, stairways and other improvements in such opening or openings in the intervening
common element.

> It can seal hallways or other openings.
¥ It can make other reasonable changes or additions.

However, the owner may do the things listed above in sections 2 & 3 of this Exhibit only if:
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#  The structural integrity of the building will not be adversely atfected,

»  The finish of the remaining common element improvements are restored to substantially the same condition
they were in before the change or removal, and

¥ All construction activity is completed within a reasonable time after it begins. If there is a delay for reasons
beyond the control of the owner or developer or their contractors, the construction activity must be completed
in the additional time reasonably needed to finish it by working on it diligently.

The developer’s reserved rights include the right to do the same things with respect to any two (2) apartments that it
OWnS.

4. REDESIGNATION OF LIMITED CoMMON ELEMENTS. The owner of any two (2) apartments has the right to change
the designation of the limited common elements that go with those apartments so that all or any part of one apartment’s
limited common elements now will be appurtenant either to the other apartment or to both of the apartments. The owner
cannot do this without the written consent of each lender who has a mortgage on either apartment. The developer’s
reserved rights include the right to do the same things with respect to any two (2) apartments that it owns.

5. SUBDIVISION OF APARTMENT. The owner of an apartment can subdivide the apartment 1o create two or more
apartments. In connection with this subdivision, an owner can designate which limited common elements of the
subdivided apartment will be appurtenant to the apartments resulting from the subdivision and convert parts of the
existing apartment to conunon element status to facilitate the subdivision.

6. CONSOLIDATION OF APARTMENTS. Anowner who owns any two (2) or more adjacent apartments may consolidate
the apartments into a single apartment. In connection with this consolidation, the owner may make any common element
walls between the apartments part of the apartment or its limited common elements. This does not apply, however, to
load-bearing walls. The common interest of the newly created apartment will be equal to the sum of the common
interests of the apartments being consolidated.

7.  LIMITS ON OWNER ALTERATIONS. An owner is not authorized to do any of the following:

» Any work or change by an owner or the developer that would not be consistent with a first-class vacation
ownership resort.

»  Any work or change by an owner or the developer that would jeopardize the soundness or safety of any part of
the project, or reduce the value of it.

»  Any work or change by an owner (other than the developer) that would materially change the uniform external
appearance of the project without the consent of the board and, during the development period, the developer.

»  Restore or replace the project or any building or other structure on it,
¥ Construct any new building or other structure on it, or

» Make any structural change or addition to its apartment that is different in any material respect from the
condominium map, unless pursuant to an amendment of the Declaration.

8. REQUIRED ALTERATIONS. The board of directors of the Association may require that an owner or the developer
make changes within an apartment or limited common element as needed to comply with the fire code and all other laws

that apply to the project.
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Exhibit D

Limited Common Elements

1. Laren COMMON ELEMENTS - GENERALLY

All parts of the condominium except the apartments are called “common elements”. Some common elements, called
“Uimited common elements”, are designated and set aside for the exclusive use of certain apartments. Except as otherwise
specifically provided in the Declaration, those apartments have the exclusive right (in legal terms, an “exclusive
easement”) to use the Limited Common Elements set aside for their use. These Common Elements are Limited

Common Elements:

A. MAILBOXES. Each apartment has the exclusive right to use the mailbox having the same number as
the apartment,

B. RESORT LIMITED COMMON ELEMENTS. “Resort limited common elements” are limited common
elements appurienant to all of the resort apartments.

THINGS THAT ARE RESORT LIMITED COMMON ELEMENTS. Except as provided below, all common
elements contained in or that are part of the building containing a resort apartment are limited common elements of that
resort apartment. This includes, for example, the following common elements to the extent that they are located within
the building containing an owner’s resott apartment:

i. All of the following so long as they are not Jocated within an apartment or its limited common
elements: All lobby areas, stairways, elevators, corridors, hallways, elevator lobby areas, entrances, entry ways and exits
of the building, all storage rooms, maintenance rooms, elevator machine rooms, mechanical rooms, electrical rooms and
housekeeping closets so long as they are not located within an apartment or its limited common elements.

ii. Any sprinkler system, fire prevention, or other safety equipment.

iii. The structural components of the building. This includes, among other things, all
foundations, footings, floor siabs, girders, beams, supports, apartment boundary and load-bearing walls and columns
(except for the finishes on them), and roofs.

THINGS THAT ARE NGT RESORT LIMITED COMMON ELEMENTS. The following common elements are
not resort limited commeon elements.

i. The pool, pool deck, jacuzzi, shower area and barbeque area.

i, The trash rooms, the maintenance room, elevator machine room, mechanical rooms and
electrical rooms, if any.

C. STORAGE CLOSETS. Certain apartments have the exclusive right to use one or more storage closets
located in Building C as listed in the Declaration.

D. ELEVATORS. The apartment owners in Building C have the exclusive right to use the elevator located
in Building C.
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Exhibit E
Common Interest

Except as otherwise provided by law or in the Declaration or elsewhere in the Bylaws, the common expenses will be
charged to the owners in proportion to the common interests appurtenant to their respective apartments.

COMMON INTEREST FOR EACH APARTMENT. Each apartment comes with an undivided percentage interest, called
the “common interest”, in all common elements and for all other purposes, including voting. Except as otherwise
provided in the Declaration, an apartment and its common interest cannot be separated. In legal terms, the commeon

interest is “appurtenant to” the apartment.

The initial common interest for each apartment that is part of phase 2 of the project is as follows: **

Apartment Number — Type Common Interest (%)
2-101 - Type D 4.7033%
2-102 -Type E 5.0481%
2-103 - Type D 4.7633%
2-104 - Type E 5.0481%
2-201 -Type D 4.7633%
2-202 -Type E 5.0481%
2-203 - Type D 4.7633%
2-204 - Type E 5.0481%
2-301 -Type D 4.7633%
2.302 - Type E 5.0481%
2-303 - Type D 4.7633%
2-304 - Type E 5.0481%

Except as otherwise provided by law or in the Declaration or the Bylaws of the Association of Apartment Owners of
The Beach Villas at Kahalu’u, the common profits of the project will be distributed among, and the common
expenses will be charged to the apartment owners, including the developer, in proportion to the common interest
appurtenant to their apartments. The total common interest of phases 1 and 2 is 100%.

** This Public Report only covers phase 2 of the project. Therefore, the common interests for phase 1 of the
project are not provided in this Public Report, however, the common interest for the apartments located in phase 1 of
the project are listed in the Declaration.

ADJUSTMENTS TO COMMON INTEREST.

When new apartments are created, the developer has the right to reallocate the common interests
among the existing apartments and the new apartments. This includes the right to change the common
interests of existing apartments. Each apartment will have an appurtenant undivided percentage
interest in the common elements of the project. In the event that new apartments are added to the
project, an apartment’s common interest may be adjusted or recalculated by the developer. The
undivided percentage interest appurtenant to a particular apartment will be based on the following

fraction:

The net living area of that apartment
The sum of the net living areas
for all apartments in the project.

The percentage commaon interest appurtenant to an apartment is equal to the result of this fraction,
rounded as provided in section 25.3 of the declaration. Note that the term "net living area™ is not
limited to the area of an apartment that is suitable for occupancy. Rather the Hawaii Condominium
Regulations use the term "net living area” to refer to the floor area of an apartment.
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Exhibit F
Encumbrances on Title

All unpaid real property taxes.
Title to all minerals and metallic mines reserved to the State of Hawaii.

Easement A for future road widening purposes over and across Lot 1-A of Makolea Subdivision and being more particutarly
described in the Condominium Declaration.

Notice of Time Share Plan recorded on Febrary 11, 2004 as Document No. 2004-029096.

Declaration of Merger of Condominium Phases of The Beach Villas at Kahatu'u dated February 3, 2004, recorded in the
Bureau of Conveyances of the State of Hawaii on February 11, 2004 as Document No. 2004-029097.

Condominium Map No. 3706 filed in the Burean of Conveyances of the State of Hawais,

Covenants, conditions, restrictions, reservations, agreements, obligations, provisions, and easements set forth in the
Declaration of Condominium Property Regime of The Beach Villas at Kahatu'u dated February 3, 2004, recorded in the
Bureau of Conveyances of the State of Hawaii on February 11, 2004 as Document No. 2004-029098, as amended by First
Amendment to Declaration of Condeminium Property Regime of The Beach Villas at Kahalu'u dated August 19, 2004,
recorded on August 19, 2004 as Document No. 2004 -171555, as amended and restated by Amended and Restated
Declaration of Condominium Property Regime of The Beach Villas at Kahalu'u recorded as Document No. 2005-259696.

The above Declarations amongst other things, provide for the possibility of a right of reversion of the common ¢lements and
the proportionate common interest conveyed as part of the condominium estate.

Bylaws of the Association of Apartment Owners of The Beach Villas at Kahalu'u dated February 3, 2004, recorded in the
Bureau of Conveyances of the State of Hawaii on February 11, 2004 as Document No. 2004-029099,

Grant of Perpetual Easement in favor of Verizon Hawait, Inc., a Hawali corporation, dated December 2, 2004, recorded in
the Bureau of Conveyances of the State of Hawaii on January 18, 2005 as Pocument Neo. 2005-010027.

Grant of Perpetual Easement in favor of Hawaii Electric Light Company, Inc., a Hawaii corporation, for utility purposes,
recorded in the Bureau of Conveyances of the State of Hawaii as Document No. 2005-103164.

Terms, provisions and conditions as contained in the Apartment Deed and/or Fractional Ownership Deed, and the effect of
any failure to comply with such terms, provisions and conditions.

Any and all easements encumbering the apartment herein mentioned, and/or the common inlerest appurtenant thereto, as
created by or mentioned in said Declaration, as said Declaration may be amended from time to time in accordance with the
law and/or m the Apartment Deed and/or Fractional Ownership Deed, and/or as delineated on said Condominium Map. The
preliminary title report does not purport to show any recorded apartment deeds affecting various condominium units and

any facts, rights, interests or claims arising therefrom.

The ALTA/ACSM Land Title Survey map prepared by Chrystal Thomas Yamasaki Registered Professional Land Surveyor,
Certificate No. L5-4331 on April 22, 2003 and revised on January 26, 2000, discloses the following:

a. The CRM retaining wall along the Easterly property line protruding into the subject property by 0.0 to 0.3 feet.
b. A Transformer Vault on a Concrete pad at the Southwesterly corner of the property by 0.0 to 0.5 feet,

Any rights, interests or claims which may exist or arise by reason of the facts shown on the ALTA/ACSM Land Title Survey
plat prepared by Chrystal Thomas Yamasaki, Registered Professional Land Surveyor, Certificate No, 1.5-4331, designated
Job No. 15330.42. on January 26, 2006 as follows:

a. "Dart and rock pile” encroaching on neighboring property along the Easterly property line by 0 to 3.3 feel.

b. Encroachment of the anchor for the utility pole at the Northeasterly comer of the property by up to 1.0 foot and
the"cross-bar” on the pole by up to 0.9 feet into the property.

¢. Transformer vault on concrete pad, a "pad-mounted gear” on a concrete slab and 9 posts at the Southwesterly corner of
the property, partiaily in Easement "A".



15.

16.

17.

18.

19.

The Beach Villas at Kahaly’u Declaration of Covenants, Conditions, Easements and Restrictions for Fractional Ownership
dated July 10, 2006, and recorded in the Bureau of Conveyances of the State of Hawaii as Document No. 2006-138673.

Mortgage recorded on March 24, 2006, as Document No. 2006-056596 (see Note below).
Assignment of Rents and Leases recorded on March 24, 2006, as Document No. 2006-056599 (see Note below).

Collateral Assignment of Developer's Rights recorded on March 24, 2006, as Document No. 2006-056598 (see Note
below},

Financing Staternent (UCC-1) by and between Kahalu'u Beach Club, LLC and CSE Mortgage, LLC, recorded on March 24,
2006, as Docament No. 2006-056597 (see Note below).

NOTE: Item nos. 16, 17, 18, and 19 were recorded in connection with a loan made for phase 2 of the project. However, the
apartments and/or fractional ownership interests will be conveyed to the buyers free and clear of these encumbrances.
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Exhibit H
Summary of Escrow Agreement and Sales Contract

NOTE: ALL BUYERS AND PROSPECTIVE BUYERS SHOULD READ WITH CARE ALL PROVISIONS OF THE
ESCROW AGREEMENT AND RESERVATION AND PURCHASE AGREEMENT (“SALES CONTRACT”). THE
SUMMARY OF THE ESCROW AGREEMENT AND SALES CONTRACT IN THIS EXHIBIT IS NOT INTENTED TO
BE A THOROUGH OR EXHAUSTIVE EXPLANATION OF ALL TERMS AND PROVISIONS CONTAINED INTHE
ESCROW AGREEMENT OR SALES CONTRACT BUT ONLY A SUMMARY OF SOME KEY PROVISIONS OF
THESE AGREEMENTS. WHILE ONE CAN USE THIS SUMMARY AS A GENERAL SUMMARY OF THE ESCROW
AGREEMENT AND SALES CONTRACT, A BUYER MUST REFER TO THE ESCROW AGREEMENT REFERENCED
IN THE BUYER'S SALES CONTRACT TO DETERMINE HIS/HER RIGHTS AND OBLIGATIONS AND TO
DETERMINE THE SPECIAL MEANING OF TERMS THAT ARE DEFINED IN THE ESCROW AGREEMENT AND
THE SALES CONTRACT. IF ANY CONFLICT OR DIFFERENCE EXISTS BETWEEN THIS SUMMARY AND THE
ESCROW AGREEMENT OR SALES CONTRACT, THE ESCROW AGREEMENT OR SALES CONTRACT WILL

GOVERN.

Copies of the specimen sales contract and the executed escrow agreement have been submitted as part of the condominium registration. It
is incumbent upon buyers and prospective buyers (o read these documents with care.

The escrow agreement establishes how the proceeds from the sale of the apartments are placed into escrow, as well as the retention and
disbursement of these funds. The sales contract also determines the time for and the amount of payments on the purchase price and for the

payment of alf closing costs.

DEFINITIONS. Below are some of the defined terms used both in the sales contract and the escrow agreement:

“Blanket Lien” means any lien or encumbrance (i) that encumbers more than one fractional ownership interest, and {ii) that secures or
evidences the obligation to pay money or to sell or transfer the fractional ownership interest, and (i1} that authorizes, permits, or requires
the foreclosure and sale or other loss of use of the fractional ownership interest. For example, a mortgage on a vacation unit is a blanket
lien. An option agreement that permits someone to force the sale of a vacation unit is also a blanket lien. A judgment against a vacation
unit is also a blanket lien. The following are not considered to be blanket liens: (A) The lien of real property taxes that are not overdue;
(B) Taxes and assessments levied by a public authority that are not overdue; (C) A lien for assessments charged by a homeowners
association {such as the fractional owners association or the condominium owners association) that are not overdue or that otherwise
secures compliance with the condominium documents or the plan documents; and (D) An assignment by the seller of its interest as the
lender under a foan made to finance the sale of a given fractional ownership interest.

“Buyer’s Funds, Notes and Loan Documents” means alf funds, notes, and loan documents received before closing from or on behalf of
a buyer in connection with a sales contract.

“Closing Costs™ means all costs and expenses of closing a sale. Itincludes, for example: (i) the escrow agent’s fee, (i) conveyance taxes,
(iii) notary fees, (iv) recording costs, (v) charges for credit reports on the buyer obtained by the seller, {vi} costs of preparing the buyer’s
fractional ownership deed and any loan or financing documents, (vii} costs of title insurance for the buyer and the buyer’s lender, (viii) all
loan fees and costs, (ix) any administrative and processing fees charged by the seller, and (x} postage and handling fees.

“Closing Date” means the date set by the seller (in the manner provided in the buyer’s sales contract) for the closing to occur. The
closing actually may occur later, but the closing date is the day when the closing is scheduled to occur.

“Condominium Property Act” means the Hawaii Condominium Property Act (Chapter 514A, HRS) or any law that replaces that law or
that applies in the place of that faw, whether in whole or in part, to the extent that it applies.

s“Contract Documents™ means, for each buyer, {i) the escrow agreement, (ii) the buyer’s sales contract, (iil) the Buyer’s Certification, and
(iv) any written changes to any of those documents. Changes must be in writing and signed by the person whose duties change.

A “fractional ownership interest” consists of these things: (1) An ownership share (in legal terms, an “undivided interest as tenants in
common”) in a vacation unit; (2) The right to use that vacation unit, and the common furnishings in it, for one “use period” either every
year or every other year; (3) A membership in the fractional owners association, a non-profit Hawaii corporation. Fractional ownership
interests are divided into different kinds depending on whether the owner may use a vacation unit every year or every other year. These
terms are used to describe the different kinds of fractional ownership interests:



1} “Every-Year Fractional Ownership Interest” means a fractional ownership interest that gives its owner the right to use the
owner’s unit during the owner’s use period in each use year.

2) “Every-Other-Year Fractional Ownership Interest” means a fractional ownership interest that includes the right to use a vacation
unit for one use period only every other use year. There are two kinds of every-other-year fractional ownership interests, as follows:

(a) “Even-Year Fractional Ownership Interest” means 2 fractional ownership interest that gives its owner the right touse
the owner’s unit during the owner’s use period in each even year. A use year is an “even year” if the first day of use period no. 1 occursin
an even-numbered calendar year (such as 2008, 2010, and so on).

() “Odd-Year Fractional Ownership Interese” means a fractionat ownership interest that gives its owner the right to use
the owner’s unit during the owner’s use period in each odd year. A use year is an “odd year” if the first day of use period no. 1 occurs in

an odd-numbered calendar year (such as 2009, 2011, and so on).

“Fractional Ownership Deed” means a deed in which the seiler transfers the buyer’s fractional ownership interest to the buyer.

“Funds” means money.
“HRS” means Hawaii Revised Statutes.

T oan Documents’” means any note and mortgage, and any related documents used in connection with aloan made to finance the buyer’s
purchase of a fractional ownership interest. A buyer’s contract documents and fractional ownership deed are not loan documents.

“Note” means any “negotiable instrument” as that term is defined in Chapter 490, HRS. A check is an example of a negotiable
instrument. Generally, if a negotiable instrument is transferred to someone else, that person can force the buyer to keep his or her promise
to pay money. The buyer must pay it even if the buyer has a claim or defense against the seller.

“Plan” means the plan created and governed by the plan documents. The name of the plan is The Beach Villas at Kahalu™y Fractional
Ownership Plan.

“Plan Documents” means the following documents and any changes and additions properly made to any of them from time 1o time:

»  “Declaration” means The Beach Villas at Kahalu’u Declaration of Covenants, Conditions, Easements and Restrictions for
Fractional Ownership. It created the plan.

e “Articles” means the Articles of Incorporation of The Beach Villas at Kahalu’u Fractional Owners Association filed with the
Departiment of Commerce and Consumer Affairs of the State of Hawaii. The articles established and govern the fractional

OownReTS association as a corporation.

+  “Bylaws” means the bylaws of the fractional owners assoctation. A copy of the initial bylaws is attached to the declaration.

*  “Association Rules” means the rules adopted by the seiler and any changes made to them from time to time by the fractional
owners association.

ESCROW AGREEMENT

The Escrow Agreement identifies Old Republic Title & Escrow
of Hawaii, Ltd. as the escrow agent.

A. RECEIPT OF FUNDS AND DOCUMENTS BY
ESCROW AGENT

1. Receipt of Documents, Each time a sales contract
is accepted, the seller will send to the escrow agent (a) a copy
of the sales contract, and {b} a copy of the receipt for public
report signed by the buyer. The escrow agent will also accept
and hold any closing statement or setilement statement prepared
purszant to the Real Estate Settlement Procedures Act

{(“RESPA™), and ali other papers from the seller or any lender
supplying money to or for the buyer.

The escrow agent will handle and deliver all of these documents
as instructed by the person who provided them and the escrow
agreement or other instructions.

2. Receipt of Funds, Notes and T.oan Documents.
The seller will send each buyer’s funds, notes and loan
documents to the escrow agent promptly after receiving them,
unless the law of another state, country, or other government
(national or local} requires that an out-of-state escrow account
be set up in that state or country to handle sales made there.




The escrow agent will accept, hold, deposit, and pay out,
according to the contract documents, ali funds, notes and toan
documents received from the buyer or from anyone else for the
buyer. The buyer’s funds may not be used for any purpose
while the escrow agent is holding them except as otherwise
expressly provided in the escrow agreement.

3. Interest on Funds Held in Escrow. At least
twice each week, the escrow agent will deposit all funds it
receives under the escrow agreement in a federally insured
account at a bank, savings and loan association, or trust
company authorized to do business in the State of Hawaii and
chosen by the selier. The accounts must pay interest at the
prevailing interest rate. The sefler will receive the interest
earned on the deposits unless the buyer’s sales contract says
otherwise.

B. CANCELLATION PERIODS

1. Condominium Cancellation Period. A buyer
has the right to cancel the sales contract under Section 514A-
62 of the Condominium Property Act (the “condominium
cancellaton period™). The condominium cancellation period

ends on the earlier of:
*  Midnight of the 30th day following the day that the

public report is delivered to the buyer; or

e When the buyer gives up (in legal terms, “waives”)
his or her right to cancel using the receipt for public report
form; or

s When the buyer is deemed to have waived his or her
right to cancel as provided in the Condominium Property Act;
or

s When the buyer’s fractional ownership deed is
recorded. NOVE: THIS MEANS THAT THE ESCROW
AGENT CAN CLOSE BEFORE THE END OF THE 30-DAY
PERIOD DESCRIBED ABOVE, AND THAT RECORDING
THE DEED WILI, TERMINATE THE BUYER'S
CANCELLATION RIGHT.

2. Reservation Cancellation Period. Some forms
of the sales contract may provide that the buyer has the right to
cancel the sales contract until the end of the reservation period.
The “reservation period” ends on the earlier of (i} October 1,
2006, or (i1) the date when the buyer and the seller both have
signed a “Confirmation of Contract” in a form provided by the
sefler.

C. RELEASE OF BUYER’S FUNDS, ETC.

1. Release of Buyer’s Funds and Notes. No matter

what else the contract documents say, the escrow agent may not
release a buyer's funds or notes to the seller, or to someone else
for the benefit of the seiler, until the last of the following events
occurs:

s The buyer’s sales contract “has become binding, and
the requirements of sections 514A-40, 514A-39.5 and 514A-63
have been met™ as that phrase is used in section 514A-65 of the

Condomirium Property Act.

¢ The escrow agent has received either:

a. A copy of areceipt for public report signed by the
buyer whose funds are being released, or

h. Satisfactory evidence that the buyer whose funds
are being released is deemed to have receipted for the public
report.

¢  The condominium canceilation period has ended as to
the buyer whose funds are being released.

«  The escrow agent has not received from that buyer a
valid notice of cancellation sent or delivered before the end of
the condominium cancellation period.

¢  If the buyer’s sales contract provides a reservation
peried, the escrow agent has not received from that buyer a
valid notice of cancellation sent or delivered before the end of
the reservation period.

¢ The escrow agent has received a sworn statement
from the seller in the form attached as Exhibit “B” to the
escrow agreement as to the buyer whose funds are being
released. The statement must be dated at least five days after
the condominium canceflation period and the reservation period
have expired; except that if the sale will close before the
condominium canceliation period expires, then the affidavit
must be dated no more than three business days before the

closing date.

2. Release of Buver’s Funds and Documents
Without Closing. A buyer’s funds and notes may be
released from escrow without a closing only as follows:

a. Refunds to Buyer. The escrow agent will refund
buyer’s funds and notes held by the escrow agent, without
interest and without any other carnings on them, if and only if
any of the following things have happened:

1) 'The buyer gives a valid notice of cancellation
during the condominium cancellation period. In that event, the
escrow agent st prompély return to the buyer all of the
buyer’s funds and notes less any costs incurred by the escrow
agent up to $250.

2) The buyer gives a valid notice of cancellation
pursuant to section 514A-63 of the Condominium Property Act.
In that event, the escrow agent must promptly return to the
buyer all of the buyer’s funds and notes.

3) The setler gives notice to the escrow agent that the
seller has exercised its right to cancel the sales contract before
the end of the reservation period (if the sales contract provides a
reservation period). In that event, the escrow agent must
promptly return all of the buyer’s funds and notes.

4) The seller gives notice to the escrow agent that the
buyer has exercised any right to cancel that the buyer has under
the sales contract (other than the rights described above in
subsections A or B), including any right to cancel before the
end of the reservation period (if the sales contract provides a



reservation period). In that event, the escrow agent must return
all of the buyer’s funds and notes within fifteen (15) business
days after the escrow agent receives the seller’s notice. The
escrow agent will deduct from the buyer’s refund, however, the
escrow cancellation fee and other costs associated with the
purchase, up to a maximum of $250.

5y The buyer gives notice to the escrow agent that the
buyer has exercised any right to cancel that the buyer has under
the sales contract {other than the rights described zbove in
subsections A or B), including any right to cancel before the
end of the reservation period (if the sales contract provides a
reservation period). In that event, the escrow agent will give
the seller written notice of the buyer’s decision o cancel. The
seller has five (5) business days after it receives the escrow
agent’s notice within which to provide written notice to the
escrow agent of the seller’s approval or disapproval of the
cancellation. If the seller gives it approval, then the escrow
agent must return all of the buyer’s funds and notes within
fifieen (15} business days after the escrow agent receives
written notice of approval from the seller. If the escrow agent
receives no notice or receives a notice of disapproval from the
seltler, then the escrow agent may proceed as provided in the
escrow agreement.

6) If the seller instructs the escrow agent to do so, the
escrow agent will return to the buyer all of the buyer’s funds
and notes within fifteen (13) business days after the escrow
agent receives the seller’s instruction.

b. Payment of Funds if the Seller Cancels Because
the Buyer Defaulted. If the seller gives written notice to the
escrow agent that the seller is canceling a buyer’s sales contract
because of the buyer’s default then the buyer’s funds will be
delivered as provided in that buyer’s sales contract. To the
extent that the sales contract provides that the buyer’s funds
will be released to the seller as liquidated damages if the buyer
defaults, then the following rules apply:

1) Notice From Seller. The seller must give a written
notice of default to the buyer. The seller must provide the
escrow agent with a copy of the notice of default sent by the
seller to the buyer, together with a statement that at least fifteen
(15) days have passed since the notice was sent and that the
buyer has not cured the default. The escrow agent must then
give the buyer notice by certified or registered mail. The
escrow agent’s notice must say that the seller has declared that
the buyer is in default under the sales contract; and that if the
buyer objects to this declaration, the buyer must notify the
escrow agent in writing; and that if the escrow agent does not
receive any objection from the buyer within thirty (30) days
from the date the notice is sent, the escrow agent may treat the
buyer’s funds as belonging to the seller to the extent provided in
the buyer’s sales contract and may release those funds to the
seller.

2) Release of Funds, If the escrow agent receives an
objection from the buyer within thirty (30) days after sending
the notice to the buyer, then the escrow agent may proceed as
provided in the escrow agreement. Otherwise, o the extent
authorized by the buyer’s sales contract, the escrow agent must
treat the buyer’s funds as the funds of the selier and pay them

out as provided in the escrow agreement. The amount to be paid
to the seiler will be deemed “liguidated damages”, which means
damages agreed to in advance. The escrow agent will refund to
the buyer any of the buyer’s funds remaining in escrow after
payment of the hquidated damages to the seller.

¢. Return of Documents if a Sale is Cancelled. 1f
any sale is canceled or rescinded before closing by the buyer or
the seller, the escrow agent will:

1} Mark “canceled” on the fractional ownership deed
and the sales contract and return them to the seller; and

2) Provide to the buyer any original notes {except for
checks and so on that have already been cashed), each marked
“canceled;” and

3) Return all other papers to the person who gave
them to the escrow agenl.

d. Unclaimed Refunds. Unless the law requires
something else, the escrow agent must send written notice by
certified or registered mail to each buyer entitled to arefund. If
a buyer does not ¢laim his or her refund within one year after
the notice is mailed, then the ¢scrow agent nust treat the money
as the seller's and not the buyer’s funds. By sending the buyer
written notice of payment of that money to the seller, the
escrow agent is released from any further liability to the buyer
for that money.

e. Disputes. 'The escrow agent is not required to
decide disputes or resolve conflicting demands from the seller,
the huyer, or anyone else. The escrow agent can wait for the
dispute to be settled by the partics or by appropriate legal
procesdings. If it chooses, the escrow agent may instead ask a
court in Hawali to decide the rights of the parties and deposit
the funds with the court. This is called an “interpleader action.”

Once the escrow agent files the interpleader action and deposits
the funds with the court, the escrow agent has no more
liabilities or obligations for those funds.

D. CLOSING

1. Closing Conditions. The escrow agent will not
close any sale before the closing date set according o the
sales contract. The escrow agent will close each sale on the
closing date if all of the following things (the “closing
conditions™) have happened:

e The escrow agent has not reccived a notice of
cancellation from the seller or the buyer as provided in the
escrow agreement.

s The escrow agent has received enough money to pay
the purchase price stated on the buyer's sales contract and any
closing costs less (i) any credits allowed by the seller and (ii)
the amount of any loan made by the seller to the buyer.

e The escrow agent has received all necessary closing
documents.

» Al requirements set by the seller or anyone else



toaning money 1o the buyer for the purchase have been met
provided that escrow agent is notified of those requirements in

writing.

¢  The buyer's unit is included in the plan if it isn’t
already.

¢ The County of Hawaii has issued a temporary or
permanent certificate of occupancy for the buyer's unit.

«  Atitle insurance company authorized to do business
in Hawaii is committed to issue, after the buyer’s fractional
ownership deed is recorded, a poiicy of title insurance on the
buyer’s fractional ownership interest in accordance to the
requirements set forth in the escrow agreement. Among other
things, the titie policy must insure that the buyer’s fractional
ownership interest is subject only to the condominium
documents, the plan documents, the buyer's fractional
ownership deed, any mortgage signed by the buyer, the
“permitted encumbrances” listed in Exhibit “A” to the escrow
agreement, and anything else that doesn’t make the buyer’s title

unmarketable.

¢ Astoeach existing blanket lien, (i) the escrow agent
is prepared to record or can confirm that someone else has
already recorded a release of the buyer’s fractional ownership
interest from the blanket lien, or (11} in the case of mechanics’
or materiaimens’ liens, the title policy includes an endorsement
providing coverage against such hiens,

s  The requirements of section 4.2 {(which is described in
paragraph C.1., above) of the escrow agreement have been met
or will be met when the buyer’s fractional ownership deed is
recorded. THE ESCROW AGENT WILL CLOSE BEFORE
THE END OF THE BUYER'S 30-DAY RIGHT TO CANCEL
UNDER THE CONDOMINIUM CANCELLATION PERIOD
IF THE OTHER CLOSING CONDITIONS ARE THEN

MET.

2. After Closing. Afier closing, the escrow
agent will do the following:

. Mail or otherwise deliver, or have someone else
deliver to the buyer (i) the fractional ownership deed, (i} a
copy of any recorded mortgage and any closing statement
or RESPA settlement statement hetd by the escrow agent,
and (iif) the original owner’s title insurance policy; and

. Mail or otherwise deliver to the seller each release
and a copy of the fractional ownership deed and any
closing statement or RESPA settlement statement held by

the escrow agent; and

. Mail or otherwise deliver the original note and loan
documents, any original lender’s title policy, and copies of
any closing statement or RESPA settiement statement held
by the escrow agent, and any other documents to, and do
anything eise reasonably required by, the seller or anyone
else loaning money to the buyer for the purchase; and

. Refund any over-payment to the buyer.

3. Title Insurance. A policy of title insurance will
be issued to protect the buyer and a separate policy will be
issued to anyone making a mortgage loan to the buyer (such as
the seiler if it makes a loan). The buyer is free to choose any
title company licensed in the State of Hawaii. The buyer must
give a written notice to the escrow agent stating the name of the
title insurance company chosen by the buyer. If the buyer does
not choose a title company, then the seller must do so.

E. ESCROW AGENT

1. Fees, The escrow agent will be paid an escrow fee
in an amount set by agreement of seller and escrow agent. The
escrow fee will be charged to the buyer, unless otherwise stated
in the buyer’s sales contract.

2. Limits on Liability and Duties. The escrow

agent will not be liable to the buyer, the seller or anyone else
for acting as directed by the contract documents, even if the
seller, the buyer or someone else instructs it to do otherwise.
The escrow agent does not have to 1ell the seller or any buyer
about any other transaction or fact if that transaction or fact
does not prevent the escrow agent from obeying the contract
documents. The escrow agent is not responsible for documents
or money not delivered to the escrow agent. The escrow agent
is nnot Hable if the buyer gives a valid notice of cancellation to
the seiler but the seller does not notify the escrow agent in a
timely fashion. The escrow agent need not determine if any
sales contract it receives is valid or sufficient.

3. Indemnification by Buver and Seller. The buyer
and the seller, jointly and severally (together and separately)
promise to indemnify the escrow agent against (which means
the buyer and the seller agree to pay in full) all costs, damages,
judgments, legal fees and expenses reasonably incurred by the
escrow agent for acting as instructed in this escrow agreement.
This does not, however, apply to anything caused by the
negligence or misconduct of the escrow agent.

SALES CONTRACT

t.  Bysigning the Reservation and Purchase Agreement, the
seller agrees to sell and the buyer agrees to buy the
fractional ownership interests described in the
Reservation and Purchase Agreement on the terms and
conditions stated in the contract documents. The

“contract documents” consist of the Reservation and
Purchase Agreement, the Buyer’s Certification, and the
escrow agreement.  The Buyer’s Certification is a
separate document from the Reservation and Purchase



Agreement, and it is titled *The Beach Villas at Kahalu'u
Buyer Certification.”

The contract documents contain the entire agreement

between the parties. Things not written in the contract

documents are not part of the agreement, no matter

what anyone says,

Some sales contracts may contain a provision stating that
the sales contract will be a reservation agreement (and not
abinding contract) until the end of the reservation period.
The “reservation period” ends on the earlier of (i)
October 1, 2006, or (ii) the date when a buyer and the
seller both have signed a “Confirmation of Contract” ina
form provided by the seller. The buyer and the selier
each have the right to cancel the buyer’s Reservation and
Purchase Agreement for any reason at any time before the
end of the reservation period. However, after the end of
the reservation period or after October 1, 2006, all sales
contracts will be binding contracts wherein the seller
agrees to sell and the buyer agrees to buy a fractional
ownership interest{s) on the terms and conditions stated
in the contract documents.

The owner or owners of each fractional ownership
interest have the right to use a specific condominium
apartment for a specific sixty-day period each year or
every other year. The sales contract identifies the unit
and use period that the buyer will use, and states whether
the buyer will have the right to use them every year or
only every other year. The sales contract also specifies
the amount and time for payment of the purchase price,
closing costs, and financing terms for any amounts of the
purchase price which are financed by the buyer.

The escrow agent may not close until the “closing
conditions” stated in the escrow agreement have been
met. These are discussed above.

Ownership and use of the fractional ownership interest(s}
are subject to the documents that created and that govern
the plan and the condominium, are called the “plan
documents” and the “condominium documents,”
respectively. Together they are called the “governing
documents.” A buyer’s rights and duties as an owner are
defined, limited and governed by the govemning
documents and can be changed as provided in them.
Either the Owner's Handbook or the developer's internet
site "BeachVillasatKahaluu.com™ contains most of the
governing documents {except for the condominium map
which is quite large and certain minor amendments to the
governing documents).  Buyer’s should read the
governing documents and their fractional ownership deed
before the cancellation right under the Hawaii
condominium law ends, and before a buyer gives up or
“waives” that right to cancel, because by signing the sales
contract, a buyer accepts and approves those documents,
including among other things, the rights that those
documents give to the seller.

10.

The seller has certain rights to change the condominiuvm
documents and the plan documents. For example, the
seller may do so to comply with the laws and regulations
of any place or the requirements of any governmental
agency in connection with the registration of the plan to
permit the sale of fractional ownership interests there. It
may also do so to create new unit fypes or new kinds of
fractional ownership interests, or in connection with the
development and completion of the various parts or
phases of the condeminium. And it may do so facilitate
the operation and management of the plan or the sale of
the fractional ownership interests, or to facilitate
participation in a given exchange program. I may also
do so to fix mistakes or to make any change before any
fractional ownership interests are deeded to someone
other than the seller’s lenders. A buyer accepts all of
those changes and agrees to keep all of his or her
promises in the sales contract even if some or all of the
governing documents change after abuyer signs the sales
contract. However, a buyer does not give up his or her
right to cancel under Section 514A- 63(a) of the
Condominium Property Act.

If anything in the contract documents is inconsistent with
the governing documents, the governing documents will
control.

In addition to the initial purchase price tor the fractionai
ownership interest, a buyer must also pay the regular and
any special assessments charged by the fractional owners
association and the condominium association, These fees
are used to pay the cost of operating and maintaining
those assoctations or the properties that they manage.
The buyers understand and accept that costs to maintain
and operate any real estate project are difficult fo
estimate. And they usually increase over time as the
praoject ages or due to inflation or other things that the
seller cannot control or predict. As a result, the seller,
the plan manager of the fractional owners association,
and the condominium association's managing agent
cannot promise that their estimates of assessments will
always be accurate, Buyers must also pay “personal
charges” which are charges for thinks like long distance
calls, extra housckeeping services, damage beyond
normal wear and tear, and so on.

A buyer must make all payments required by the sales
contract when they are due. If selfer asks, a buyer must
provide written information shewing that the buyer can
pay all parts of the purchase price except for any amounts
financed by the seller. 1If the seller is providing the
Tinancing for a buyer’s purchase, the buyer authorizes the
seller to check the buyer’s credit. If the buyer is
borrowing from someone other than the seller, then (i) the
buyer must get the loan itself and the seller has no
obligation to help the buyer do so, (i) the buyer must pay
ali costs and expenses charged by that Iender, and (iif) the
buyer must make sure that its lender is ready to close by
the closing date. '
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16.

The seller must choose the day for the closing. That date
is called the closing date and it must occur within ninety
{90) days after the closing conditions are met. The seller
can postpone the closing for up (o six months after (i} a
buyer signs the sales contract, or (ii) the County of
Hawaii issues a temporary or permanent certificate of
occupancy for the buyer’s unit, whichever is later.
Neither the seller nor the escrow agent needs to tell a
buyer when the closing date will be. A buyer must sign
and deliver any additional documents needed to close the
sale within seven (7) days after the seller or the escrow
agent asks for it

If a buyer defaults, the seller may (a} cancel the sales
contract, or (b) enforce the sales contract, er (c) do
anything else permitted by the sales contract or by law, If
the seller decides to cancel, the seller may keep all
amounts paid by the buyer (but not more than one-fourth
of the “Purchase Price”) to compensate (pay) the seller
for the buyer’s default,

In addition to its other rights to cancel, the seller may
cancel the sales contract, in its sole discretion, before the
closing (i) if the buyer dies before the closing; (i) if the
selier is not satisfied that the buyer can pay all parts of the
purchase price except for any amounts financed by the
seller; or (i) if a buyer is financing its purchase and if
the seller or the buyer's lender does not give its
unqualified approval of the buyer’s credit report or loan
application.

The seller chose the first board of directors and plan
manager for the fractional owners association. The seller
also chose the first managing agent for the condominium
association.

Any lawsuit or other legal proceedings will be handled in
Hawaii and without a jury.

The seller did not make the furniture or appliances or
other furnishings in the condominium. Likewise, the
seller is not the general contractor nor is the seller related
to the general contractor that is building the
condominium. The seller expects, but does not promise,
that the construction contract between the seller and the
general contractor will require that, for one year after the
“date of Substantial Completion of the Work™, the
contractor will correct any of the “Work™ that is “found to
be not in accordance with the requirements of the
Contract Documents” (as those terms are defined in the
construction coniract) unless the seller has previously
accepted it. The seller will lose this right if, during the
one-year period, it fails to notfy the contractor and give
the contractor an opportunity to make the correction. Ifa
buyer give the seller written notice of such a condition
promptly after discovering it and before the one-year
period is up {and before the seller accepts the condition),
the seller will forward the buyer’s notice to the general
contractor together with a notice from the seller asking
the general contractor to make the correction. However,
the seller is not making any warranty of its own or joining
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in the contractor's warranty or guaranteeing that the
contractor will fix any defects or honor its warranty. The
seller is simply trying to pass on the benefit of the general
contractor’s limited warranty. Except for the warranty
of title in the buver’s deed, the seller makes no
warranties, express or implied, about the fractional
ownership interest(s), the condominium apartments, the
condominivm, or anything installed or contained in
them. This includes but is not limited to warranties of
merchantability, marketability, habitability,
workmanlike construction, fitness for a particular use
or sufficiency of design. EVERYTHING IS BEING
SOLD “AS IS” AND WITH ALL DEFECTS,
WHETHER VISIBLE OR HIDDEN, AND
WHETHER KNOWN OR NOT. This means, among
other things, that the seller does not have to correct or fix
any defect no matter what causes it or when it is
discovered. Buyers also give up {(or, in legal terms,
“waive and release’) all rights and claims that they may
have, now or in the future, against the seller, all
companies related to the seller, and each of their
officers, directors, agents amd emplovees (i) for any
defects in the buyer’s unit or the condominium or
anything installed or contained in them, and (ii) for
injury to persons or property arising from any such
defects. This means that the seller will not have to pay for
any injury or damage to people or things as aresultof any
defect. This waiver and release applies not only to the
huyer but also to everyone else claiming by or through
you (for example, the fractional owners association or the
condominium association). Also, the condominium map
is not mtended to be and does not create any
representation or warranty by the seller.

The seller is developing the condominium in stages or
phases as described in the condominium documents.
Phase 1 of the condominium, which includes the first
building, the pool, and various other common elements of
the condominium, was substantially completed in March,
2003, and most or all of the warranties on it have now
expired. The seller does not promise to complete any
additional phase except the phase 2. The condominium
documents, the plan documents, and the fractional
ownership deed give the seller special rights relating to
developing and constructing the condominium and
developing the plan. A buyer accepts and agrees that the
seller will have these rights, and gives the seller a
permanent special power of attorney to sign documents
and do other things in the exercise of its special rights as
the developer.

This phase will be constructed substantially in accordance
with the plans and specifications as supphied and as
revised from time to time by a licensed architect or
professional engineer chosen by the selier. Buyers may
review a copy of the plans and specifications at the sales
office. Buyers approve and accept them, and all changes
to them except for any changes that give the buyer the
right to cancel under section 514A-63{a), HRS. The
seiler reserves the right to substitute materials,
furnishings, fumiture, appliances and fixtures as it deems
appropriate.
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The seller is borrowing the money to construct and
develop the condominium and the piar:. The loan amount
may go as high as $8,000,000 plus interest at up to 18%
per year. The loan may last until June 30, 2009. To gel
the loan, the seller signed both a mortgage and a security
agreement on its interest in the condominium (for
example, all apartments covered by this report) and on the
appliances and furnishings in it. Buyers understand and
agree that the lender's rights in the condominium,
appliances and furnishings under the mortgage and
security agreement are and aiways will be superior to the
buyer’s rights under the sales contract. This will still be
true even if the loan is extended or renewed or the terms
are changed (including the release of anyone who is liable
to repay the loan), whether or not a buyer is told about it.
1f there is a foreclosure, or a deed in place of foreclosure,
the new owner of the condominium can choose to cancel
the sales contract or to take the seller’s place under the
sales contract and complete the sale. If the sales contract
is canceled, a buyer will get its money back but nothing
mare.

The seller has arranged for Resort Condominiums
International, LLC (“RCI”), a Delaware limited liability
company, to make its “Registry Collection” exchange
program available to owners in the plan. The seller and
RCI are completely separate companies. Neither can
make promises for the other. RCIis only responsible for
the representations contained in the written materials
supplied by it and that the salespeople provided to youw
The seller is not liable for RCI's representations. The
seller has agreed to pay a buyer’s first year's membership
fee. The buyer must pay any fees required to renew the
membership and any other fees charged by RCI to use its
exchange service or other benefits. A buyer will have
access to RCI's exchange program only for so long as the
fracticnal owners association’s exchange coniract with
RCI remains in effect. While the seller expects that the
exchange relationship with RCI will continue, there is no
assurance that it will do so for any particular period of
time. A buyer’s decision o buy a fractional ownership
interest should be based primarily on the use of the
buyer’s own use rights in the plan and not on RCI's

exchange program.



Exhibit |
Summary of Developer’s Reserved Rights

A. The developer’s reserved rights under the condominium documents include, among others, the right:

To create new apartments in any new buildings and improvements constructed on the land or on any
adjacent parcel added into the condominium (section 18);

To create new apartments andfor common elements from the limited common elements of an apartment
(section 18);

To design, develop, construct and add new buildings and improvements on the land of the condominium or
on any adjacent parcel and to merge any condominium on any adjacent parcel with the condominium

(sections 19 and 21);

To add into the condominium any “adjacent parcel” and any improvements located on the adjacent parcel
(section 20);

To develop the adjacent parcel condominiums and to merge any adjacent condominiums with the project
pursuant to the Declaration of Merger.

To change the condominium as needed or helpful to comply with law or with certain governmental
permits, approvals or zoning requirements;

To divide any apartment into two or more adjacent apartments or between an apartment and its limited
common elements;

To change or remove any wall, floor or ceiling between two adjacent apartments or between an apartment
and its limited common elements;

To create, grant, accept or otherwise deal (i) with any easements over, under, across or through the
common elements, or (ii) easements in favor of the condominium or its land;

"T'o enter the condominium and to permit its employees, agents, contractors, and so on, to do so; and

To make noise, dust, vibrations and do other annoying things when using these or other reserved rights of
the developer.

THIS IS ONLY A SUMMARY OF CERTAIN DEVELOPER’S RESERVED RIGHTS. THE NATURE AND EXTENT OF ALL OF
THE DEVELOPER’'S RESERVED RIGHTS IS DESCRIBED IN AND GOVERNED BY THE CONDOMINIUM DOCUMENTS.

B. When an apartment owner or any other interested person acquires an apartment or any other

interest in the project, he or she automatically does each of these things:

1) He or she takes his or her interest in the project subject to the developer’s reserved rights, and

each and every exercise and/or assignment of them.

2} He or she acknowledges, approves, consents to, agrees to and accepts:
# The developer’s reserved rights and its use of them from time to time;
» That this may change the project;

> That this may result in the recalculation of the common interest of some or all Apartments in some
cases; and
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» That the developer can file and/or record any and all documents that the developer deems necessary
or convenient to the use of its rights. This includes, but it is not limited to, amendments to some or

all of the condominium documents.

3) He or she agrees, promptly after being asked to do so, to join in, consent to, sign (and have
notarized if asked), deliver, and record all documents and do all other things that the developer in its sole
discretion determines to be necessary or convenient to the use of the developer’s reserved rights or to
accomplish the purposes for which those rights were reserved (as determined by the developer).

4) He or she appoints the developer as his or her attorney-in-fact to join in, consent to, sign, have
notarized, deliver and record all documents and to do all things on his, her or its behalf. This means that the
developer can act in the place of the owner or other interested person. The developer can do anything that they
could do, and they ratify, accept and confirm anything that the developer does using this power of attorney.

4 This power of altorney appointment is permanent. It cannot be revoked and will not be affected by the
disability of the owner or any other interested person who gives it.

% The developer can let someone else act in its place as a substitute attorney-in-fact.

& Each owner and every other interested person gives the developer this power of attorney whether or not it
expressly says so in any deed, mortgage, or other document by which he or she obtained an interest in the

Project.

% The developer has the power to do only the things stated or intended by the condominium documents (as
determined by the developer). This includes, however, the power to do anything else that the developer
deerns necessary or convenient to accomplish the stated or intended goal and anything incidental to it.
Ambiguities must be resolved in favor of giving, not denying, the developer the power to act.
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PLANNING COMMISSION
35 Asgamal Suruoty Ropr $OF * Hilpy Harws it ETIOAT52
T00wy DLLEZNE- Toa (K ML MLS .

CERTIFIED MAIL
Z 1719517 406

APR 74 W94
' : }

' Robert G. Nespar, AIA
P,Q, Box %0
Kailus-Kona, BI 96743

Dear Mr, Negpor:

Specisl Managemenit Area Use Permit Application (SMA 98-1)
-Applicant; Kahalu'n Beach FParinership : .
Request: Aflow the Development of 3 27+ Unit Condorninium and Related Uses

Tax Map Key: T-R-14:88 and £7 .

Thic Planning Commission at its duly beld ;;;lbiic hearing on Agril 17, 1958, voted to approve |

the sbove-referenced application. Specisl Munsgement Atea, v (SMA) Permit Mo, 382 &

hereby issued 1o allow devejopment of a T7-unit condaminium praject and veidicd uses,
ted oa the southessi carnar of the Ali'i Drive and Makoles Sueet

The property is loca
intersertion, across from Kahalu's Beach Park, Kahalu'u, Norib Xona, Hawail, -

Approval of this request is based on the folawing:

) The purpuse of Chapter 205A, Hawaii Revised Statutes (HRS) and Specisl
Maznagement Asea Rules and Regulations, of the County of $Tawail, is to pricserve,
proied, and where possible, 1o restore the nateral cesources of the coustal yore arcas,
Thercfore, special controls on devejopment within an area along the shoreline are
necessary 10 sveid penmancnt loss of vajvable resources and the foreclosurg of -

managemant opiions,

The development of the approximately 27-unit condominium proj
have any significast adverse eRvIrCNmogl of tealogiesl effect, except as juch adverse
cffeet i minizized 1o the extent practicablg and clesrly outweighed by public health,
safety, of compelling public interest, Sugh ddverse effect shall include, byt not be’
Himited to, the potential cumulstive jmpact of
whick taken in Kself might not have 3 substantial
plaaning opiions. The project consists of 3 three si0
condominium and other related facilities, The proposzdpraject is loes anka of | e’

' v




Roben G. Nespot, AlA

-.._,,?‘3“"' 2

it Drive spproximately 400 foct from the shoreline, The proportly wis graded and
tﬁl'i‘dowd. %ﬁe flora on the subject propetty is sparse, cons{;ling of onc monkey pod
tree, (sumants samen), kba-hacle (Jeucaena, leucocephala), castor bean (r N
comminunls) and varicus weedi, There are no-known e or endanigered plant fife or
anhral species on the property or i Irumediaw vicinity, Thirefore, would be
o sdverse impact to recreations] and visual resousces, access fo and alongthe - .
shoreline nor coaswa)] ecosystems. The proposed development would zot injpact. the
{mypediate adjacent :'t?uﬁcs as.the subject property is sweronnded by resdet, -
condomdnivms, single family residences and vacant lands, .

" The proposed dcdeﬁ:sm s consistens with the objectives and policics as ,
rovided by Chapier 205A, » aud Special Mana nt Arca guﬁg contained
n Rulc No. § of the g’lmni Com;;i;;on Rules 0!;’ g:ta{:: ér;d Pr th‘: . ‘
According o the'applicand, the pro roject wi up to. X o
N ‘{E'aswwalcr %mnmutprw. Any potential rencfl or d xh“%c -

Hawali"s Keauhow X
which coold reach ocean watess can be handled by on-sie improvements, . impaces
from sofl erosion and runoff during site preparstion and goastruction can be
adsquately mitippled trough compliance with existing yegulations, With Uese
£y measures in place, the proposed development is not anticipates ,ls: have
wire, the

precavlionary !
any subsizntial adverse effects on the cdoastal resources or Environuncnt,
potential of finding vare or endangered antmal Ui is not anticipated,

An srchacological recormaissance sarvey was conducied by Paul Rojendshl, in
Scplowber 1986, "The :zr.hacalc;glcaf reconmissance survey rovealéd the projest ares
had previously betn entirely bulldozed, a5 evidenced by large vprooted trerf trunks and

uiders mounded togesher. A spirse surface scpiter of

" sersped and scarred basalt

weathered marine shell midden was present, bat this material was disturbed, or,
sceondary, context ag 3 resuft of the bulldozing actiyity... Based on the findicgs of (e
rcconnaisssnce sarvey, it is our opinien thal the limited archacological remding
identified within the Keauhou Circle K Project Site of minioal significance fn (orms of
polential sekentifle rescarch, interpredve, andfor cultural valuc, We belicvd that the
archaeologlcy

dsby necovensd conslinues adequaic and sulliciont reco of
present, sod that no sdditional srchacclogical field work ks nécossary or justificd,” On

. .J;mua.ry 20, 1993, a she vish was conducted by the Historic Preservation Division,

The sile inspection revealed, “Pasnt developmsnis along Alii Drive (makal)
Road (pocth}; and & condominiom mmeuka of the els have encroached onjthe parcels.
In the past, some grading and placing of [l In the parcels has occurred. InjPance! BS
there s Ui collapsad remalns of a historic bouse and what appeass (o be a chnwnunity
rubbish dwmp. No other siructures or featurcs were noted in the subject pateols.
However, across Makoles Road, inparcel TMK:'7-8-14:47, a lava tube cordtaining
stacked sione features and hunas remaing, has been recorded. The lava had
sealed by celling {all3n Parvel 47, so the run of the lava rube could not be dapped, It
appearcd however, that the tube may run vader Makoles Road towards the fwo subject
parcels, We request that if & Java tbe is encountered during any grubbing ér gradi
work on the subject parcels, that work in the area of the expored tabe be halted snd the
Historlc Preservation Division offics be contacied bnvmediately.” Condltions of '
approval lo ensure the review and approval of the Department of Land andiNatural
Reypurces, Histosic Preservation Division have been included. The establis of
bulfer zones, interim proleciion measures needs o be esiablished,  These o
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’3

measures will misr{stb: SMA objective to "Prolect, prescive and where des
sestore significant historic and cultural resouress.’

" . The propeéed development is coasisient with the County General P
Zoning Co£.‘, md:lro wsed -projéct does confonm Lo the Genetal Plan Land|Use
Patiern Allocation uﬂ (LUPAG) Map, which desigrates this area for Urban
Expansion. This designation slows for high and medivm density uses whi
aetivities such as those proposcd. The pmg;scd development will complime
icict and standards of Land Use and Housing Elemie

IOIIGW%' g goRls. po
Gencral Plan? .

0 Designate and alocaie land uses i ap sopriate. proportions and mix and ia
; pg:ysial environments of the Colinty.

Kecping with the social, culturad and

o Allocaté approprisic sequesied zoning in accardance with the exist
néeds of neighborkood, community, region and County.

pm}ncled R .
o 'Thé county shall cocourage the developiment and maintenance of comlnunitics
meoeting tbe- needs of its residents i balance with the physical and sodial

envircnment.
o Alwsin safe, supitery, acd Hvable housing for tic residents of the Couhiy of
Hawaii. . . ’ N .
@ Attain a diversity of socio-cconummic housing mix tiroughout the difls rentpans
of the County.’ . :

Maintain'a housing supply which sliows 3 varicty of chiolce.

taces to live in Hawaii County by creating viable cogununities:

o Develop beiter p {
with decent housing and sultable Hving environments for our people,

¢ mprove and mainain e guality and alfordability of the exisu:';g_ hodsing stock.

o Scek sufficicnt production of new sffprdable rental and fee-simple holsing in
the County in 3 varicty of sizes 1w sstsfactorily accommodate tie neads and. |
desires of farrdlics and individuals. - . )

o Ensure that housing is available o all persons rcgzrdléss of age, scx,jmaritaf
status, cthaic background and incoms, T
Ecﬂzim * ' .‘Jo
o Provide residents with- opporrunitics o improve thelr quality of Jife, ) . ~3
’ ’ o

dEgigl B0 g2 uw[p.
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Ruoberi G, Nespor, AIA
L Page 4 T
L0 . _ )
o  Economic development snd improveraent shall be in balance with Whg physical
ard sogial environments of the ishnd of Hawaii, : i '

o The County of Hawail shall strive for diversificatlan,of ts econainy by
streagthening esisting Jndustries dnd suracting new cydeayors.- .

 The proposed development wauld 3150 compliment the following Co
. Action in North Kona: ' - U ' .
Since the Sands in s district ase sloped, the County shall encours

a
cluster andd plaaned ualt dcv@ldpnw:iu whith can take sdvantage o
sopography. . : o .
o Aid and gi:coq.r;ge the z}cvcldprﬁéﬁt of 3 wid variety of housitig for this area 10
_atin & diversity of socio-cconomic housing inix. i 8
The proroscd' condominium development will add to the housing frvinsory foc
the district of Nosth Kooa, Thuy, it is. detennined that the purpose and prosision of

this !;'_'}pc of housing developroem In this diswict will be implementiog the Gencral
Plan’s Housing Element. This condeminium will be in harmony with the caracter of
the sorrouading neighborhood, snd will result in an Intehsity of fand wiilization no
higher than, and stndards of open space at least a5 high a3 porndtted of as Gtherwise
specificd for the district in which thls proposed condominium development gecurs,

Based on the above findings, it is delormined that t}xc--prépoicd ‘d'cvq pment spd

relsted improvements will not kave any substantial idverse impacts on the ing
-gvea, nov will ity approval be contrary o the ohjectives and p'g?i:ws of Cha, Z05A,
HRS, rclating to Coastal- Zone Management and Rule No. 9 of the Planning . :
Conunission relating to the Spesial Management Area, _
Approval of this request is sulject to the following conditions. ' Should any of the fbregoing
conditicns not be mel or subsuntially complied with in 3 imely Fashion, the Planning Director P

‘shail initiate procedures fo revoke the permit,

i The applicant, s successor ot ‘assigas shall be resporsible !'or.'cnm;x ying with
3! stated conditions of approval,

2. Construction of the proposed development and related improveme :
completed within five (3) years lrom the elfoctve date of this permit.  This time :

rivd shal} inciude the securance of Final Plan Approval from the Hlarming

gimmr far. the proposed development.  Plans shall identify strociy :
proteciion measurcs, paved and sitlped parking swalls and driveway,;

. and other improvements sssoclaied with the proposed use.

3, Access, roadway and any dralrage imgrovernoils shatl be consiructed in a
_ manney meeting wihth the spproval of the Depaniment of Public Wori —
4 Sewer lines shall be consirucied 1o connect to the Keanhoy Wasiewaker ',3 i
Treatment Plant ri.mm In x manner meeting with =
tic Works. -

o Department of Pu

B



Roben G, Nesper, ATA

Page 3

7.

. A sciled bnd deaib

‘approval,

P g
“the DLNR-HPD whes it finds that sefficicnt mitigative measures

ed bulfering plan shall alsobe’ included ju’the pla
sobmitted for Floal Plan Apg’wm 1o ensure that copstruction sctivit
Jisturb the Makolea Trall, lans shall show the location and details of the
construction barrier {inciuding beight and :ﬁc :‘:Lmatcria!s) and any pther
aposed mitigating measures, ‘This plan shall also be reviewed and Approved
E; the Department of Land and Natural Resourees, Historic Preser
Division,. with s copy of such approval submitied with the plans for

Showld-any lava wbe, of remains of histotic sités, such as fock walls] tefraces,
tatforms, marine shell concentrations or human burialy, be encounitdred, work
fn the imgocdiaie srez shall coase and the ‘Dcﬁunm: of Lasnd.and Ntural -
Resourcea-Historie Presevvation Division (D R-HPD) shall bé §

notificd, Subsequent work shall procecd vpon sp.archacoiogical %::

1aken.

Before construction or amy land alicration acdvities occurs within

proparty, the property boundary adjacant to the histeric Makole'a
measured, sﬂﬁ , 3nd roped W h 3 continnous Tiaglioe by a reglstered surveyor
Planniag

in sccordance wihh e ap! aved buffering plan by DLNR-HFD.
Deparmnent shall be potificd to conduct 2 site inspeciion’ of the subj
1o verify she location of the Qagline prior W COmUMERCINg ANy cOnst
jand sheration scuivities and subsequenty, after completion of the |
The Ragline shall be lefi in place for the duration of construction a

within the subject property.

An annual progress repon shall b submiried to the Planning Pircct

the snniversaty date of the approval of the peruit, The report shaltlinclude, bot

pot be Hmited 1o, the sizks of Lhe developrent and o what extent |

conditions of approval arc being complicd with. This condition shall remain in
1l 31l of the condidons of approval have been complicd with and the

effect untll
Planning Director acknowledpes that further repoits are 710t required.

wension of Ume for the performance of conditions withi e permit

An Initial ex 3
ed by the Planning Director upon the following circuntstances:

may be grant
A * The non-performance Is e yesult of canditions that could

foréseen or are beyond the contrel of the applican(, SUCCESGrS OF
assigns, and that 3re not e resiolt of their fult or negligende.

B,  Granting of the dime extension would not be contrry 1o the General Plan |
or Zoning Code! L :
<. Ganting of the tune extension would not be conirary 10 thejoriginal

reasons for the granting of the permit.

B L

RS

T AT A




” Roben G. Nespory AlA
© Page 6

Tycd

o, The time extension granted shall be for a period not 10 exc
oriﬁimiiy' granted for performance (1.¢.. 3 conditlon to be

wif

This approval does not, however, sanction the specific plans submited with the ?

they may be subject to change given specific code and regulatory vequircments o,
agencics. ’ .

Should you have any questioss, please feel free (o contact Alice Kawaha or Susan
the Planning Department at 961-8288,

Sincercly, ) |

o

b S L:r
Kevip M. Balog, Chalrinan
Planining Conmumission

LakanlPC /
o Kahslu*u Besch Partnership
of Publiz Works
arunent of Water Supply
gﬁmy Real Property Tax Division

West Hawail Olfice _

Dffice of State Planning, CZM Program (wiBackground)
Department of Land and Natura) Resources

Korg Hayashida, Director/DOT-Highways, Honolulu
Corporation Counsel’

Ms. Susan R. C. Johnson

in one year may be extended for up to one sdditional yi

the period
ormed
arf,
bplication as
¢ affecied

Gagorik of

+

deg 2l EQ Q2 uer.
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THE ORIGINAL OF THE DOCTUMENT

RECORDED AS FOLLOWS:
STATE OF HAWAl
BUREAL OF CONVEYANCES
DATE TIME
g s DOCUMENT NO. . Doc 2006-138673
Exhibit 1 JUL 28, 2006 01:00 PM
RETURN BY MAIL{ ) PICKUR( }TO:
Charles E. Pear, Ir.
McCorriston Miller Mukai MacKinnon
Five Waterfront Plaza, 42 Floor
Honolulu, Hawaii 96813
Phone No. (808) 529-7300 This document contains/ __Oj_ pages.

Fax Map Key: (3) 7-8-14-86, CPR Nos. [Not Yet Assigned)

The Beach Villas ar Kahalu’u

DECLARATION OF COVENANTS, CONDITIONS, EASEMENTS AND RESTRICTIONS
FOR FRACTIONAL OWNERSHIP

{A Fractional Ownership Plan in
THE BEACH VILLAS AT KAHALU'U
a Fee Simple Condominium)

THIS DECLARATION is made on the 10" day of July, 2006, by KAHALU'U BEACH CLUB LLC, a Hawaii
limited liability company {the “developer™).

The developer owns the apartments described in Exhibit “A” which is attached to and part of this declaration.
They are located in The Beach Villas at Kahalu'u condominium. This declaration establishes a plan for sharing the
ownership and use of the apartments described in Exhibit “A” and any other apartments submitted to this declaration
in the future. This plan is called the “fractional ownership plan” or just the “plan.” The name of the plan is “The
Beach Villas at Kakalu'u Fractional Ownership Plan.”

To help you read this document, we included a table of contents. Key terms are defined in chapter 1 and in the
giossary of legal terms in section 17.5. Other terms are defined eisswherc in this declaratior. To help you find
them, we have included an index of all defined terms.

Copyright © 2006 Charles E, Pear, Jr.
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1. DEFINITIONS

This chapter 1 defines certain words or phrases having
special meanings in this declaration or in the bylaws. Other
chapters include definitions of key words or phrases that are
introduced or explained in those chapters. Section 17.5
contains a glossary of key legal terms. Defined terms will
have the special meanings assigned to them except where
the context clearly requires otherwise,

These definitions are not listed alphabetically. Instead, they
are presented in groups of related concepts. Each group
starts with an introduction of the topic area. This should
help make it easier to read and understand this chapter. For
future reference, key words and phrases are listed
alphabetically in the index.

1.1 THE FRACTIONAL OWNERSHIP PLAN. The Beach
Villas at Kahalu’u Fractional Ownership Plan is a plan for
sharing the ownership and use of certain condominium
apartments in The Beach Villas at Kahalu'u condomininm
project. The plan also provides for sharing the expenses of
owning and operating the apartments and the plan. The
nature of the plan, and the rights and duties of the developer
and anyone else who participates in the plan, are described
in various legal documents. These definitions are used to
describe the plan and the documents that govern it:

A, “FRACTIONAL OWNERSHIPF PLAN” OR “PLAN"
means the plan created by and existing under the plan
documents.

B. “PLAN DOCUMENTS” means the following
documents and any changes and additions properly made to
any of them from time to time:

1}  “DECLARATION" means this document.

2}y  “ARTICLES” means the Articles of
Incorporation of The Beach Villas at Kahalu'u Fractional
Owners Association filed with the Department of Commerce
and Consumer Affairs of the State of Hawaii. The articles
established and govern the Association as a corporation,
The original articles are attached as Exhibit “B” to this
declaration, but there may be amendments that are not
reflected in Exhibit “B”.

3)  “BYLAWS” means the bylaws of the
Association. The bylaws are attached as Exhibit “C” to this

declaration.

4)  “ASSOCIATION RULES” means the rules
adopted by the developer and any changes made to them
from time to time by the Association as permitted by
section 10.3H of this declaration. The initial Association
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Rules are attached as Exhibit "D" to this declaration, but
there may be amendments that are not reflected in Exhibit
“D”.

1.2 “DEVELOFER” means Kahalu'u Beach Club LLC. It
is a Hawaii limited liability company. The developer
created the pian and adopted the plan documents.

A. “DEVELOPER’S RESERVED RIGHTS” means all
rights reserved 1o the “developer” in the plan documents.
For example, see the developer’s rights described in sections
5.11 and 16.1D. (These are not all of the developer’s
reserved rights.}

L3  FRACTIONAL OWNERSHIP INTERESTS. The
developer intends to sell “fractional ownership interests™ to
the public. The owners of the fractional ownership interests
will have the right to use the vacation units on the terms and
conditions stated in the plan documents. These terms are
used to describe the fractional ownership interests and their
owners:

A.  “FRACTIONAL QWNERSHIP INTEREST” means:

1) A 1/6th or 1/12th ownership share in a
vacation unit (see section 4.4 for details);

2)  The right to use that vacation unit, and the
common furnishings in it, for one “use period” either every
year or every other year (see section 4.2 for details); and

3} A membership in the Association.

B. “ASSOCIATION” means The Beach Villas at
Kahalu'u Fractional Owners Association, a Hawaii non-
profit corporation. It serves as the association of owners of
fractional ownership interests in the plan. Be careful not to
confuse it with the condominium association which is
described a little later in this declaration.

1}  *“BOARD” means the board of directors of
the Association.

2)  “PLAN MANAGER” means the agent or
agents hired by the developer to manage the plan and the
vacation property. It also means any replacement agent or
agents hired by the board to manage the plan and the
vacation property. See section 10.4 for details.

C. “OWNER” means the owner of a fractional
ownership interest. The following persons are “owners™

1) The owner named in the first deed of a
fractional ownership interest and any person to whom that



fractional ownership interest is later transferred, while he or
she owns it.

2} The buyer under an agreement of sale,
“Agreement of sale” is defined in the glossary {section
17.5). While an agreement of sale is in effect, only the
buyer (and not the seller) will be considered to be the
“owner.” Even so, the seller may keep the right to vote on
“matters substantially affecting his security interest” as that
phrase is used in the Hawaii condominium lfaw. If the
agreement of sale is canceled, the seller will become the

awner again.

3)  Someone who leases a fractional ownership
interest. This applies only to the extent and for the purposes
stated in a recorded lease of a fractional ownership interest
as required by the Hawaii condominium law.

4} The developer with respect to any fractional
ownership interest not transferred by a first deed or an
agreement of sale or a recorded lease.

14 THE VACATION PROPERTY. The Association
operates and maintains the apartments included in the plan
and any other property owned or leased by the Association.
These terms are used to describe that property:

A, Vacation UNIr” OR “UNIT” means an
apartment included in the plan. Each apartment described in
Exhibit “A” is a “vacation unit.” Each apartment added to
the plan by the developer acting under section 15.2 is also a
“vacation unit.”

B. “COMMON FURNISHINGS” means all things
owned or leased by the Association for use by the owners or
for operating or maintaining the vacation property or the
plan. It includes, for example, furniture, appliances, and
furnishings (like linens and kitchenware) in the vacation
units, as well as equipment (like computers, tools, ladders,
and motor vehicles) owned or leased by the Association for
the benefit of the plan. The Association may also buy or
lease things like bicycles, surfboards, videotapes, digital
video disks (DVDs), and other recreational property for use
by, or to rent to, owners and other occupants. These are also
common furnishings.“VACATION PROPERTY” means the
vacation units and the common furnishings THE
CoNpOMINIUM.  The vacation units are condominium
apartments in The Beach Villas at Kahalw’u condominium
project. The condominium is governed by the condominium
documents. Those decuments created the condominium and
divide it into apartments and common elements. They also
describe the rights and duties of the condominium developer
and the apartment owners. These definitions are used to
describe the condominium and the documents that govern

Copyright @ 2006 Charles £. Pear, Jr.

1379398

it“CONDOMINIUM” means The Beach Villas at Kahala’u
condominium project.  The condominium consists of
apartments and common elements.

1) “APARTMENT” means any “apartment” or
“unit” (as defined in the applicable Hawaii condominium
law} in the condominium. When used to refer to legal title,
it also includes the common jnterest that goes with the

apartment.

2)  “COMMON ELEMENTS” means all parts of
the condominium except the apartments. For example, the
roof is a common element. Some common elements, called
“limited common elements,” may be used only by the
owners of certain apartments. For example, an apartment’s
mailbox is a limited common element.

3} “COMMON  INTEREST” means the
undivided interest in the common elements of the
condominium assigned to a particular apartment. In a
condominium, the apartment owners own their apartments
separately and they share the ownership of the common
elements. Their ownership interest in the common elements
is called their “common interest.” See the explanation of
“undivided interest” in the glossary (section 17.5)} for more
mformation.

B. “CONDOMINIUM DOCUMENTS” means these
documents and any changes and additions properly made to
any of them from time to time:

1) “CONDOMINIUM DECLARATION” means
the “Declaration of Condominium Property Regime of The
Beach Villas at Kahalu'u” described in Exhibit “A”. It
established and governs the condominium.

2) “CONDOMINIUM BYLAWS” means the
“Bylaws of the Association of Apartment Owners of The
Beach Villas at Kahalu'u” described in Exhibit “A”.

3)  “CoNDOMINIUM RULES” means any rules
and regulations adopted by the condominium association
from time to time.

4)  “CONDOMINIUM MAP"” means the recorded
drawings designated in the condominium declaration as the
condominium map. The condominium map shows, among
other things, the floor plans and elevations of the buildings
in the condominium,

5)  “DECLARATION OF MERGER” means the
“Declaration of Merger of Condominium Phases of The
Beach Villas at Kahalu’u” described in Exhibit “A”. It
provides for an administrative merger of the condominium



with one or more other condominium projects on adjacent
parcels of land. This means that the condominium projects
would be managed and used as if they were one. If there is
a merger under the declaration of merger, then:

{a) The term “condominium’™ will mean
the merged condominium projects.

{(b) The terms “condominiom declaration,”
“condominium  bylaws,” “condominium  rules” and
“condominium map” will refer to the condominium
declaration, condominiom bylaws, condominium rules and
condominium map for each of the merged projects.

The declaration of merger explains which documents govern
in case of inconsistencies.

C. “CONDOMINIUM ASSOCIATION” means the
Association of Apartment Owners of The Beach Villas at
Kahalu'n. It is an association of all of the owners of
apartments in the condominium.  The condominium
association manages the condominium. It is separate from
the Association. If there is a merger under the declaration of
merger, then the term “condominium association” will mean
the association of apartment owners for the merged projects.

D. “ConpoMINIUM DEVELOPER” means the person
designated as the “developer” in the condominium
documents. If some or all rights or duties of the “developer”
under the condominium documents are transferred to
someone else, then that person will become the
“condominium developer” to the extent (and only to the
extent) of the rights or duties transferred. This includes, for
example, the right to conduct sales on the common elements
of the condominium.

1.6 EXCHANGE PROGRAM. In some circumstances,
owners can exchange their use rights in the plan for the right
to use a different vacation unit or use period, or for the right
to use other property that is not part of the plan. This is
called an “exchange.” This is discussed in greater detail
later. These definitions are used to describe exchange

programs.

A,  YEXCHANGE PROGRAM” means a service that
permits owners to trade their use rights in the plan for the
right to use a different vacation unit or use peried, or for the
right to use property that is not part of the plan. This
includes, but is not limited to, “points™ systems. There are
two kinds of exchange programs, as follows:

1} “INTERNAL EXCHANGE PROGRAM” means
any exchange program that permits owners to trade their use
rights in the plan for the right to use a different vacation unit
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or a different use period but does not allow them to trade
their use rights for the right to use property that is not part of
the plan.

2) “EXTERNAL EXCHANGE PROGRAM" means
any exchange program other than an internal exchange
program. ‘

B. “EXCHANGE COMPANY” means a person {other
than the Assaciation or plan manager) who operates an
exchange program.

C. “EXCHANGE CONTRACT” means an agreement
between an exchange company and the Association to make
the exchange company's exchange program available to
OWners.

D. “EXCHANGE USER” means a person, other than
an owner in this plan, whose use of a vacation unit is
arranged through an external exchange program.

1.7 GUESTS AND OCCUPANTS. Owners may allow
someone else to use their vacation period and they may also
bring guests. The nature of these rights, and the related
responsibilities, are discussed later, These definitions are
used to describe occupants of the vacation units and their
guests:

A.  “OCCUPANT” means a primary occupant and his
or her guests.

B. “PRIMARY OCCUPANT” means an owner or other
person who has the right to oceupy a vacation unit during a
particular time period and who has checked in with the plan
manager. It may be an owner (including the developer to
the extent that it is an owner). It may also be the developer
{using its special rights as the developer), an exchange user,
or someone else who has the right to occupy the vacation
unit at that time.

C. “GUEST” means a primary occupant’s family,
visitors, renters, employees, servants, "licensees” (persons
permitted in the vacation unit) and “invitees” (persons
invited in). An exchange user is not considered a "guest” of
(i) the owner whose vacation period he or she uses, (ii) the
developer, (iii) the exchange company that arranged the
exchange, or (iv} anyone else.

2. CREATION OF THE PLAN

2.1 PURPOSE AND EFFECT OF THiS DOCUMENT. By
signing and recording this declaration, the developer intends
to do these things:



% It intends to create a plan for the owners to share the
ownership, use, enjoyment, management, upkeep and
repair of the vacation property and the operation of the
fractional ownership plan.

% It intends to comply with the legal requirements
necessary o create the fractional ownership plan and to
impose it on the Association and on each vacation unit
and anyone who has any rights or interests in it.

++ It intends to create or reserve easements in favor of the
developer or other persons.

% It intends to reserve to the developer certain rights to
make changes to the plan and to develop it further.

*% It intends to increase the value, desirability and
enjoyment of each vacation unit and any interest in it
for the benefit of the developer and each of the owners.

22 AporrioN Or THE PLAN DOCUMENTS. The
developer declares that;

A, The vacation units, and all the developer’s rights
in them, are subject to the plan documents. In legal terms,
the developer is “submitting all of its estate, right, title and
interest” in the vacation units to the plan documents.

B. The plan documents will govern the fractional
ownership plan and the vacation units. In Jegal terms, the
vacation units will be *owned, used, leased, rented,
mortgaged, encumbered, and improved subject to the
agreements, obligations, easements, limitations, restrictions
and other matters contained in the plan documents,” from
now until the fractional ownership plan ends. Anyone who
owns, occupies or uses any of the vacation units must obey
the plan documents.

C. The plan documents are binding on each vacation
unit. They also will be binding on, and are intended to
benefit these persons:

1) The developer.
2)  The Association.

3)  Anyone else who owns all or any part of
any vacation unit, or any fractional ownership interest or
other interest in it, now or in the future. This includes, for
example, all present and future owners and their lenders,

4)  Anyone who, by law or by agreement,

stands in the place of the persons listed in items 1) to 3).
Such people are called, in technical legal terms, “heirs”,
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“devisees”, ‘‘persomal representatives”, “‘successors”,

“successors in trust”, and “assigns.”

All of these people must obey the pian documents. It does
not matter how or when someone obtains an interest in a
vacation unit or whether they ever signed the plan
documents or expressly agreed to obey them. They stili
must obey them just as if they had signed them.

All of these people also have the right to enforce the plan
decuments in any way permitted by the plan documents.

In legal terms, the plan documents “constitute equitable
servitudes, liens and covenants running with the land” that
are binding on and for the benefit of all of the persons
described in this subsection 2.2C.

2.3 DEVELOPER’S RESERVED RIGHTS,

A. CONDOMINIUM DEVELOPER’S RESERVED
RIGHTS, Regardless of what section 2.2 says, the developer
reserves to itself any and all rights that it has, now or later,
under the condominium documents as the condominium
developer. These rights are called the “condominium
developer’s reserved rights” in this document. They
include, for example, the condominium developer’s rights to
build more phases and to create more apartments on the
condominium, the right to change the common elements and
each apartment’s common interest in the common elements,
and various easements and other rights.

B. NATURE OF DEVELOPER’S RESERVED RIGHTS.
Only the condominium developer may exercise the
condominium developer’s reserved rights. Those rights will
not be subject to or otherwise affected by the plan
documents, and those rights will not be transferred to the
Association or any owner unless the condominium
developer signs and records a document that clearly says so.
The developer makes nc promise and has no duty o
exercise any of the condominium developer's reserved
rights. Neither the owners nor the Association will have any
tegal right to insist that it do so.

3. DESIGNATIONS FOR USE PURPOSES

3.1 INTRODUCTION. The essence of the plan is that
owners will have the right to use a vacation unit for a sixty-
day period either every year or every other year. This
chapter 3 introduces the concept of a “use period.” It also
explains how the use of each vacation unit is divided into six
use periods per year and introduces terms used to describe
these pericds, other time periods, and when the time periods
begin and end.



3.2 DEFINITIONS.

A,  "Usk PERIOD" means a sixty day period of time
as listed in the list of use periods.

B. “LiST OF USE PERIODS” means the list of use
periods for the units contained (i) i Exhibit “E” which is
attached to and part of this declaration, or (i) in any
declaration of annexation, (Declarations of annexation are

discussed in section 15.2.)

C. “VAcaTioN PERIOD” means a use period or
other time period during which an owner or someone else
{for example, the developer when using the developer’s
reserved rights) is authorized to use 2 vacation unit.

D. “TIME PERIOD” means a night, a week, a use
period, or any other period of consecutive nights in a given

unit.

1) “NIGHT” means a period beginning at
check-in time on one day and ending at check-out time the
next day.

2} “WEEK” means a period of seven
consecutive nights.

E. “CHECK-IN DAY” means the first day of a
vacation period.

F.  “CHECK-IN TIME” means the time designated as
the check-in time in the Association Rules, The Association
rules may set different check-in times for different vacation

units.

G.  “CHECK-OQUT DAY” means the last day of a
vacation period.

H. “CHECK-OUT TIME” means the time designated
as the check-out time in the Association Rules. The
Association rules may set different check-out times for
different vacation units.

3.3 DESIGNATION OF TIME PERIODS.

A. UseE Perions. The developer here and now
designates six use periods for each vacation unit. The use
periods for each unit are numbered from one (o six, and are
shown on the list of use pericds. A use period begins
immediately after check-out time on the first day of the use
period and ends at check-out time on the last day of the use
period.

B. USE YEARS. A “use year” is a period of about
one year starting at check-in time on the first day of use
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period no. 1, and ending at check-out time on the [ast day of
use period no. 6.

1)y AssiGNMENT OF USE YeArS FOr EAcH
UNIT. Each unit has its own use year. The use year for each
unit is shown in the list of use periods. There is no
requirement {i) that the use year for all units be the same, or
(ii) that the starting and ending dates of the use periods be
the same for all units having the same use year. In fact, to
facilitate check-in and check-out services, the developer
may set different starting and ending dates for the use
periods and use years of the units.

2} Obb AND EVEN USE YEARS. Some owners
may have the right to use a vacation unit only every other
year. We will explain later how such an owner’s use rights
recur in even years or in odd use years. For now, you need
to know that there are two kinds of use vears:

{2} EVEN YEAR. A use vear is an “even
vear” if the check-in day of use period no. 1 pccurs in an
even-numbered calendar year (such as 2006, 2008, and so
on).

(b} ODD YEAR. A use year is an “odd
vear” if the check-in day of use period no. 1 occurs in an
odd-numbered calendar vear (such as 2007, 2009, and so
on).

C.  “SERVICE PERIOD” means a major service period
or & minor service period. Service periods are used by the
Association to clean, maintain and repair the vacation units
and the common furnishings.

1) “MAJOR SERVICE PERIOD” means, for a
given unit, the five-day period designated in the list of use
periods as the major service period for that unit.

2)  “MINOR SERVICE PERIOI” means:

{a) The time between check-out time of
one vacation period and check-in time later that same day;
and

(by The times chosen by the beard for
routine housekeeping, maintenance, and repairs to be
performed during the use periods. Each year, the board will
prepare a table or description stating, for each unit, the
planned days, dates, or intervals of service. The services
wiil be provided between check-out time in the morning and
check-in time later the same day. The plan manager will
provide a list of the minor service periods to each primary
occupant at check in. The board or plan manager may
change the days, dates, or intervals of service from time to



time but must give notice of any change in advance to each
primary occupant affected when reasonably possible. The
notice may be given by any reasonable means (for example,
voice mail),

3.4 DESIGNATION OF UNIT TYPES.

A,  INmmian Unir TYPES. Although  the
copdominium  declaration may divide the apartments
differently, for purposes of the plan, all vacation units will
be considered to be one of these “‘unit fypes:™

% One Bedroom Unit
%  Two Bedroom Unit
¢+ Three Bedroom Unit

A list of the vacation units showing the unit type for each
unit is attached as Exhibit “A”

B. ADDITIONAL UnNIT TYPES. Under the
condominium documents, the developer may combine two
or more apartments together, and may split an apartment
into two or more apartments. In addition, the condominium
may be expanded by adding new phases. The developer
may include in the plan one or more apartments in any later
phase of the condominium. The developer may create new
unit types as follows:

1} It may do so when it adds apartments to the
plan. It does not matter whether those apartments are
located in the first phase or any later phase of the
condominium. The developer may do this by identifying the
new unit type in the declaration of annexation for the
apartments being added to the plan.

2) It may do so with respect to vacation units
that the developer could remove from the plan pursuant to
section 15.5A. The developer may do this by amending this
declaration to identify the new unit types.

3.5 LoCK-OfFF UNITS. Some of the vacation units may
be designed so that they can be used either as a whole unit
or on a “lock-0ff” basis. For example, a two-bedroom unit
might be configured so that it can be used either as a single
large unit, or as two separate units: a one-bedroom unit and
a studio unit, each having its own separate front door that
can be locked. In this declaration, when a vacation unit can
be used on a lock-off basis, it is sometimes called a “lock-off
unit."

A. LoCK-OFF USE. When a vacation unit is used as
a whole unit, it is called a “fidl unit.” When it is used as two
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separate units on a lock-off basis, then the larger umit is
called the “deluxe unit” and the other umit is called the
“standard unit”” The association rules may permit an owner
who has the right to use a lock-off unit to choose to use
either (a) a full unit for some or all of his or her use period,
or {(b) to use just the deluxe unit or just the standard unit for
some or all of his or her use period. For example, the owner
might like to rent or exchange the side of the unit that the
owner is not using.

4. FRACTIONAL OWNERSHIP INTERESTS

4.1 INTRODUCTION. The previous chapter explained how
the units are divided into different unit types and how time
is divided into different periods for purposes of the plan.
The developer uses these concepts in setling the features of
the fractional ownership interests. This chapter explains the
nature and features the fractional ownership interests,

42 EVERY-YEAR, EVEN-YEAR AND ODD-YEAR
FRACTIONAL OWNERSHIP INTERESTS. Fractional
ownership interests are divided into different kinds
depending on whether the owner has the right to use a
vacation unit every year or only every other year. These
terms are used to describe the different kinds of fractional
ownership interests:

A, “EVERY-YEAR FRACTIONAL OWNERSHIP
INTEREST” means a fractional ownership interest that
includes the right to use a vacation unit for one use period in
each use year.

B. “EVERY-OTHER-YEAR FRACTIONAL
OWNERSHIP INTEREST” means a fractional ownership
interest that includes the right to use a vacation unit for one
use period only every other use year. There are two kinds of
every-other-year fractional ownership interests, as follows:

1)  “EVEN-YEAR FRACTIONAL OWNERSHIP
INTEREST” means a fractional ownership interest that
includes the right to use a vacation unit for one use period in
each even year {for example, 2006, 2008, and so on).

2) “ODD-YEAR FRACTIONAL OWNERSHIP
INTEREST” means a fractional ownership interest that
includes the right to use a vacation unit for one use period in
each odd year (for example, 2007, 2009, and so on).

4.3 CREATION OF THE FRACTIONAL OWNERSHIP
INTERESTS.

A. Each vacation unit now included in the plan is
here and now divided into six (6) separate every-year
fractional ownership interests. Each time that the developer



includes another vacation unit in the plan, it creates six {(6)
separate every-year fractional interests for that vacation unit.

B. The developer may (but does not have to) convert
each every-year fractional ownership interest into one even-
vear fractional ownership interest and one odd-year
fractional ownership interest. For obvious reasons, there
must be one even-year fractional ownership interest for each
odd-year fractional ownership interest; the reverse is also
true. So long as this requirement is met, the developer may
divide each vacation unit into any combination of every-
year fractional ownership interests and every-other-year
fractional ownership interests. As a result, there are at least
six {6) fractional ownership interests in the vacation unit and
there may be up to twelve (12).

4.4 OWwNERSHIP SHARE. Each owner will own a fee
simple ownership share in a specific vacation umit. An
“ownership share’’ is an “undivided interest” in a vacation
unit. “Undivided interest” is a legal term and it is explained
in the glossary (section 17.5). It refers to the idea that a
person will be one of the co-owners of a vacation unit. The
other co-owners will be the owners of other fractional
ownership interests in that vacation unit.

+» ‘The ownership share for an every-year fractional
ownership interest will be an undivided one-sixth

{1/6th) interest in the unit.

+

The ownership share for an every-other-year fractional
ownership interest will be an undivided one-twelfth

(1/12th) interest in the unit.

L/

-

4.5 FixeED AND FLOATING RIGHTS. Initially all fractional
ownership interests have the right to use a certain unit (2
“fxed unit use right’") during a certain use period (2 “fixed
use pericd”). The developer's reserved rights include the
right to new kinds of fractional ownership interests that do
not have fixed use periods and fixed unit use rights. For
example, the developer may create fractional ownership
interests that have a floating use period and floating unit use
rights. If a fractional interest has a “floating use period,”
then the owner of it must reserve a use period following the
procedures established in the association rules. Likewise, if
a fractional ownership interest has “floating unir use rights,”
then the owner must reserve a unit or kind of unit (by unit
type) following the procedures established in the association
rules, The developer may create new kinds of fractional
ownership interests as follows:

A. It may do so when it adds apartments to the plan.
It may do so by identifying the features of the new kind of
fractional ownership interest in the declaration of annexation
for the apartments being added to the plan.
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B. It may do so with respect to vacation units that
the developer could remove from the plan pursuant to
section 15.5A, The developer may do this by amending this
declaration.

C. It may do so with respect {o unsold fractional
ownership interests owned by the developer. For example,
the developer could convert fractional ownership interests
that it owns so that instead of having fixed use periods and
fixed unit use rights, they would have floating use periods
and floating unit use rights. The developer may do this by
amending this declaration.

Any declaration of annexation or amendment to this
declaration establishing a new kind of fractional ownership
interest must identify the features of the new kind of
fractional ownership interest and may establish any rules
governing the reservation and use of such fractional
ownership interests. This includes, but is not limited to
provisions governing the establishment and operation of a
reservation system. Any such declaration of annexation or
amendment need only be signed by the developer and
recorded. The developer does not need to have the consent
or approval of anyone else to do this.

4.6 FIRST DEED.

A. NATURE OF A FIRST DEED. The term “first
deed” means the recorded deed by which the developer first
transfers a fractional ownership interest. The first deed for
each fractional ownership interest establishes the features of
the fractional ownership interest and reserves certain special
rights in favor of the developer.

1} A document that transfers the developer’s
entire remaining interest in a vacation unit is not a first deed
(i) if it says that it is not a first deed, (it} if some or all of the
developer’s rights under this declaration as the developer are
transferred with it, or (i1} if it transfers a whole vacation
urt.

2y If a fractional ownership interest is
transferred back to the developer, then the developer may
change the features of that fractional ownership interest by
issuing a new first deed for it. For example, the developer
could split an every-year fractional ownership interest into
an even-year fractional ownership interest and an odd-year
fractional ownership interest. If the developer believes that
it will be helpful to do so, the developer can record a
document reflecting any change or cancellation of
identification numbers for fractional ownership interests
deeded back to the developer.



3) Nothing in this section 4.5 prohibits the
developer from correcting a mistake in a first deed by
recording a new first deed for that fractional ownership

interest.

B. CONTENT OF FIRST DEED. The first deed for
each fractional ownership interest must do these things:

1) It must assign an identification number to
the fractional ownership interest.

2) It must state whether the fractional
ownership interest is an every-year fractional ownership
interest, an even-year fractional ownership interest, or an
odd-year fractional ownership interest.

3) It must state that the fractional ownership
interest has a floating unit use right if such is the case.

4) It must state the owner’s use period (if it has
a fixed use period) or it must state that the fractional
ownership interest has a floating use period.

4.7 UNISSUED FRACTIONAL OWNERSHIP INTERESTS.
The developer is considered to be the owner of all fractional
ownership interests not transferred to someone else by a first
deed or by an agreement of sale.

5. USE RIGHTS AND RULES

5.1 INTRODUCTION. This chapter explains the rights and
duties of anyone who is using a vacation unit,

5.2 DEFINITIONS.

A, “OWNER’'S UNIT” means the unit in which an
ownership share is conveyed by the first deed of a given
fractional ownership interest. The terms “his unit,” “her
vacation unit,” “his or her unit,” and similar terms refer to

the owner’s unit,

B. “OwnNER’S USE PERIOD” means the use period
for a given fractional ownership interest. It is identified in
the first deed of the fractional ownership interest. The terms
“his use period,” “her use period,” “his or her use period,”
and similar terms refer to the owner's use period.

5.3 Use RIGHTS. Each owner has the right to use his or
her vacation unit during his or her use period. An owner’s
use rights are defined, limited and governed by the plan
documents, including the rules contained in this chapter 5.

1) EVERY-YEAR FRACTIONAL OWNERSHIP
INTERESTS. The owner of an every-year fractional
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ownership interest may use the vacation unit in each use
year,

2) EVEN-YEAR FRACTIONAL OWNERSHIP
INTERESTS.  The owner of an even-year fractional
ownership interest may only use the vacation unit in use
years that are even years.

3) ObpD-YEAR FRACTIONAL OWNERSHIP
INTERESTS. The owner of an odd-year fractional ownership
interest may only use the vacation unit in use years that are

odd years.

5.4 MULTIPLE OWNERS. If more than one person owns a
single fractional ownership interest, they still may use only
the one use period assigned to their fractional ownership
interest.

5.5 RIGHTS DURING YOUR VACATION PERIOD. During
an owner’s use period, the owner has the exclusive right to
occupy and use his or her unit and the common furnishings
in it. During the same use period, the owner has the right to
use the common elements of the condominium and any
limited common elements available to his or her unit. The
developer has the same use rights during the use periods for
fractional ownership interests that it owns or otherwise has
the right to use. The rights of the owners and the developer
are defined, limited and governed by the plan documents.

A. GUEST USE. An owner may allow someone else
to use his or her unit during all or any part of his or her use
period for the purposes permitted by this declaration. The
owner, however, must first give written notice to the plan
manager that a guest will use his or her unit during that time
period. If an owner fails to do this, the Association and/or
plan manager may refuse to allow the guest to check-in.
The owner will be fully responsible for his or her guests.
See chapter 7 for more details.

B. ConSECUTIVE USE PERIODS. Anyone who has
the right to use a vacation unit for two or more use periods
in a row will also have the right to remain in it during the
minor service period between those use periods. This does
not mean, however, that the Association cannot enter it to
perform housekeeping. maintenance and repairs, and so on,
during the minor service periods.

C. EXCHANGE USERS. An exchange user having a
confirmed reservation to use a vacation unit in this plan will
have the same use rights and responsibilities as an owner
has, but only for the duration of the exchange,

D. LocCKk-OFrF USE. If allowed by the association
rules and any laws that apply, an owner entitled to use a



lock-off unit may use either (a) the full unit, or (b} the
deluxe unit for some or all of his or her use period and the
standard unit for some or all of his or her use period.

5.6 AT OTHER TIMES.

A. UNITS. Except during his or her vacation period,
no owner or exchange user may use or occupy a vacation
unit, its common furnishings, or any other part of the
condominium unless he or she is expressly authorized by (a)
the person entitled to use the vacation unit at that time, (b)
the Association, or (¢) in the case of any other part of the
condominium, the condominium association or another
owner of an apartment in the condominium., For the
purposes of 11 U.S.C. §365(h) and (i), however, each owner
is deemed to be in constructive possession of his or her vnit
at all times,

B. DAY USE. Regardiess of what section 5.6A says,
the board may permit owners and their guests to use the
common elements of the condominium at times other than
their vacation periods. Such use is called “day use.” The
board has no duty to permit day use. If the board permits
day use, then owners and their guests will have the right to
use the common elements of the condominium upon the
terms and conditions set by the board and any additional
terms and conditions set by the condominium association.
Day use will be subject to any further limitations contained
in the condominium documents. The board must limit day
use to the extent reasonably necessary to assure that it does
not unreasonably burden or interfere with the use of the
condominium. For example, if the pool is overburdened by
day use, then the board must take reasonable steps to limit
such use to a level that does not overburden the pool. So
long as the developer owns, or holds a mortgage on, at least
one fractional ownership interest, the terms and conditions
of day use must be approved by the developer in writing
before day use will be permitted.

57 DELINQUENT OWNERS. An owner is not allowed to
use or exchange the use of the vacation unit or use period if
(a) the owner has not paid to the Association any regular
assessment, special assessment or personal charge due or
past due, or (b} the plan manager learns that the owner has
not paid any amounts due (i} under any note or mortgage
made by the owner in favor of the developer, or (ii} an
exchange company or a resort that the owner used pursuant
to an exchange. The plan manager does not have to pay the
amounts due or past due from an owner even if the plan
manager does not enforce the provisions of this section 5.7,

5.8 GENERAL USE RESTRICTIONS AND DUTIES.

A,  LiMiTs ON OCCUPANTS AND USE,
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1) The number of people allowed in each
vacation unit is limited to the maximum number permitted
by law, the condominium documents, and the association
rules, whichever is lowest.

2)  No business or profession may be conducted
in the vacation units or on the common elements. This does
not prohibit, however, an owner or occupant from taking
business calls or doing normal office work (for example,
word processing, sending and receiving emails, preparing
spreadsheets, and so on) in the unit so long as (i) such use
does not violate the condominium documents or any laws
that may apply, (ii) the owner or other occupant keeps no
inventory of goods in the vacation unit, and (iii) the owner
or other occupant does not receive customers, clients, and so
on, at the condominium, nor aliow pick-up or delivery of
goods at the condominium.

3) Owners and occupants may only use the
vacation units to provide vacation lodgings for themselves
and their guests. Neither they nor their guests may use any
vacation unit as a primary residence or for any commercial
purpose (except as provided in section 5.8A.2)). Also, they
may not, without first getting the developer’s written
consemnt, lease, rent or otherwise contribute their fractional
ownership interest, use rights, or vacation period(s) to (i)
any vacation ownership or time share plan or program, or
(i) any other fractional ownership plan or program. The
developer may withhold its consent for any reason or for no
TEason.

4) The rules in this subsection 5.8A do not
apply to the developer's rights under section 5.11.

B. ANIMALS. Persons with handicaps or disabilities
may keep specially trained animals in their unit or elsewhere
on the condominium as provided in the condominium
documents or by law. No other pets or other animals of any
kind may be allowed or kept in the vacation units or
elsewhere on the condominium except as explicitly provided
in the association rules and the condominium documents.

C. RENTALS. Subject to any laws that may apply,
owners inay rent all or any part of their use periods. Rentals
are subject to these restrictions:

1) The owner musi give written notice to the
plan manager stating that the owner has rented his or her use
period and stating the name of the renter and the time period
when the renter will use the owner’s unit. If the owner fails
to do this, the Association and plan manager may refuse to
allow the renter to check-in,



2) Owners may not rent less than an entire
vacation unit. Among other things, this prohibits renting
single rooms, “lock-offs” or “'guest quarters.”

3) Each owner promises not to enter into a
“rental pool” or similar arrangement where all or any part of
the owner's use period is placed together in a pool with
other owners’ vacation periods and rented, or where rental
income and/or expenses are shared in some other way. Oniy
the developer can enforce this restriction. The developer
can enforce this restriction until the developer has sold all
fractional ownership interests and any other apartments it
owns in the condominium and in any “adjacent
condominium’™ as that term is defined in the condominium
documents and all mortgage loans made by the developer to
purchasers of the fractional ownership interests have been
fully repaid; provided that the developer cannot enforce this
restriction after December 31, 2017. The developer makes
no representation or warranty that any rental pool
arrangement will become available, or as to the potential
rental value of a fractional ownership interest or vacation
period, or that an owner may expect to make a profit by
buying, selling, or renting a fractional ownership interest
or vacation period.

D. CHANGES TO THE VACATION PROPERTY. No
owner or occupant may make or authorize anyone else to
make any changes, additions, or repairs to any vacation unit
or the common furnishings except when needed to prevent
damage or injury to persons or property in an emergency.
Nobody may paint, refinish or redecorate any vacation unit
or remove, change or replace any part of the common
furnishings without first having the written consent of the
Association. The Association alone has the right to do those
things. However, these restrictions do not reduce or change
the duty of every occupant described in the next paragraph.

E. Dury OrF CARE; MAINTENANCE AND REPAIR.
All occupants must keep their vacation unit, and its common
furnishings in it, neat and in good condition during their
vacation period and must take good care of all property
available for their use. This includes, among other things,
the common areas of the condominium. The owners, acting
through the Association, will conduct and pay for the costs
of normal maintenance and repair of the vacation units, their
limited common elements, if any, and the common
furnishings. The condominium association maintains the
general common elements.

¥. Dury 10 OBEY THE PLAN DOCUMENTS AND
TaE CONDOMINIUM DOCUMENTS. Each owner and each
occupant must obey the plan documents and the
condominium documents, and see that all of his or her
guests also do so. Qccupants who are not owners may be
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required at check-in (or later) to sign a contract in which
they promise to do the things required by the plan
documents and the condominium documents including, for
example, an agreement to pay any personal charges.
Occupants and their guests are “jointly and severally liable™
to keep all promises and pay all charges required by the plan
documents. This means that each of them may have to pay
the whole amount, not just part of it or their share of it
Each person is responsible separately and together with the
others.

G. DuTy TO PAY PERSONAL CHARGES. Each
owner and each occupant must pay all personal charges
incurred by them or their guests during their vacation
period. This includes, for example, things like charges for
extra housekeeping service, long distance telephone cails,
the cost of any damage (other than reasonable and ordinary
wear and tear or destruction by an unavoidable casualty) that
they cause to any vacation unit, the common furnishings or
the common elements of the condominium, and so on. It
would also include things like legal fees paid to collect
personal charges. These must be paid as required by section
11.8C.

5.9 DuUTIES AT CHECK-OUT TIME.

A. CHECK-OUT. Except as provided in section
5.5B, occupants must leave their unit by check-out time on
the Iast day of their vacation period.

B. PERSONAL BELONGINGS. At the end of their
vacation period, occupants must either remove all clothing,
food, liquor, luggage and other personal effects brought into
the vacation unit. Nobody (including the Association, the
plan manager, or any later occupants of the vacation unit)
will be liable or responsible in any way at all for any
personal effects left in a vacation unit (including but not
limited to any storage locker for the unit} at the end of a
vacation period. Personal effects left in a vacation unit
{including but not limited to any storage locker for the unit)
at the end of a vacation period will be considered
abandoned. The plan manager may throw away, sell, or
give them away except as otherwise provided by law or by
the association rules. Owners must not store in their unit
{including but not limited to any storage Jocker for the unit)
food or other things that may spoil or create odors, or any
chemicals, solvents, gasoline, or other potentially hazardous
or toxic substances, or anything else that might create a fire
hazard or pose cther dangers to the vacation property or its
occupanis, or create a nuisance of some kind.

C. CHECK-OuTr COXDITION. Occupants must leave
their unit and its common furnishings neat and in good and
sanitary condition (except for reasonable and ordinary wear



and tear or destruction by an unavoidable casualty or
accident).

5.10 INTERFERENCE WITH ANOTHER’S USE.

The following

A. SPECIAL  DEFINTTIONS.
definitions apply to this section 5.10:

1) “INJURED PERSON" means anyone who is
entitled to occupy a vacation umit but who cannot do so
because of the acts (or failure to act) of an offender. There
may be several injured persons. For instance, a vacation
unit may be damaged so that it cannot be used for more than
one time period. If so, each person who is entitled to use the
vacation unit during those time periods is an “injured
person.”

2)  “OFFENDER” means anyone who:

{a) Uses or occupies a vacation unit
during another person’s vacation period without permissicn
or during a service period (such as by failing to leave by
check-out time), or

{b) Purposely or negligently prevents an
injured person from using or occupying a vacation unit,
This can happen, for example, if someone damages a
vacation unit or its common furnishings so that as a practical
matter it cannot be occupied during the following time
period(s).

3) “LIQUIDATED DAMAGES” are damages
agreed to in advance when actual damages would be
difficult to measure. Actual damages caused by an offender
may be uncertain in nature or amount, or difficult, expensive
and time-consuming to determine. To avoid these problems,
each occupant agrees that the amount of liquidated damages
in this section 5.10 will compensate an injured person fairly.

4y  “FAIR RENTAL VALUE" means the value of
a vacation unit based on the cost of renting one like it in the
condominium or elsewhere in the area on a daily basis. Ifa
vacation unit was to be used on a lock-off basis, then the
term “fair rental value” will mean the value of the deluxe
unit or the value of the standard unit, whichever was to be
used by the injured person, based on the cost of renting a
unit like it in the condominium or elsewhere in the area on a
daily basis. The Association determines fair rental value; its
decision is final.

B. WHAT HAPPENS TO AN OFFENDER.

1) An offender may be evicted from the
vacation unit immediately.
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2)  An offender “waives” (gives up his or her
right to) anmy notice required in a lawsuit or other legal
proceeding to evict him or her (to the extent that Hawaii law
allows this).

3}  Anoffender must pay all costs and expenses
to the injured person, the Association, and the plan manager
that result from the offender’s conduct. This includes, for
example, the injured person’s added travel costs and the
costs of renting another place for the injured person to stay.
This amount is a personal charge.

4)  An offender must pay the injured person
liquidated damages equal 10 twice the daily fair rental value
of the injured person’s unit for each full or partial night that
the injured person cannot occupy the unit, This amount also
is a personal charge.

if there is more than one injured person for a single time
period, they must share the liquidated damages; the offender
does not have to pay each one twice the daily fair rental
value. This does not limit, however, the offender’s
obligation to compensate the injured persons for each time
pericd when more than one time period is affected. If the
vacation unit was to be used on a lock-off basis and use of
both {ock-off units is affected, both the person entitled to use
the deluxe unit and the person entitled to use the standard
unit will be injured persons and each will be entitled to
liquidated damages based on the fair rental value of the side
of the unit to be used by them.

C. THE ASSOCIATION’S DUTIES. The Association
must take reasonable steps to evict the offender. It also
must take reasonable steps to find, and must pay for, other
lodgings for the injured person. These should be as near in
value to the vacation unit as possible. In addition to the
amounts in subsection 5.10B, the cost of these lodgings will
be charged to the offender as a personal charge. The
Assoctation may decide that it has to rent these lodgings for
longer than the use of the vacation unit is prevented. If so,
the offender must pay the rental cost of the entire period as a
personal charge. The Association’s decision on this will be
final.

D. APPLICATION TO EXCHANGE USERS.
Sections 5.10A through C also apply 1o exchange users,

5.11 SpeCiAl RiGHTS OF THE DEVELOPER. No matier
what else the plan documents provide, the developer has and
will have the following special rights and privileges:

A. DEVELOPER’S USE. The developer may use its
vacation periods for any purpose no matter what else the
plan documents provide. This includes, among other things,



use (i) for rental, sales, and other purposes permitted by law,
(it) as model apartments, and (iii) for customer relations,
sales, marketing, and/or administrative offices. For each
fractional interest owned by the developer, the developer
and its guests will have the right to use the vacation unit, the
common furnishings in i, the limited common elements,
and the common elements of the condominium during the
use period for that fractional ownership interest. If the
developer rents all or any part of its use periods, then it has
the right to keep the rent.

B, MARKETING IN VACATION UNITS, The
developer has the exclusive right and an easement to selicit
owners and occupants staying in the vacation units. The
developer may exercise its right and easement in any
manner that does not violate any laws that may apply and
that does not prevent or unreasonably interfere with the
occupancy of the vacation units. The Association and the
plan manager will facilitate the developer's exercise of its
exclusive right and easement so long as the developer pays
any costs of doing so. For example:

» The developer may require that the plan manager
place marketing materials in the vacation units.
This might include pamphlets in the guest
directory, tent cards, brochures, flyers and/or door
hangers on the interior or exterior door knobs,

» The developer may place signs and other
marketing materials in  other parts of the
condominium under the control of the Association

or the plan manager.

> The developer may leave messages on the voice
mail for the vacation units.

» The Association and the plan manager will provide
to the developer access to reservation systems and
to other databases, subject to any restrictions
imposed by law.

C. Use oF INaCTIVE UnITS. The developer alone
has the right to use any vacation unit that is an inactive unit.
The developer must pay all costs associated with an inactive
unit, including for example, real property taxes, utilities, and
amounts charged by the condominium association.

D. Use oF CoMMON ELEMENTS AND AMENITIES.
So long as the developer owns any fractional ownership
interest, the developer may use the common elements of the
condominium for any purpose permitted by law and by the
condominium documents, free from the restrictions imposed
by the plan documents. This dees not relieve the developer
of any restrictions on the use of the condominism
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developer’s reserved rights contained in the condominium
documents.

E. DEVELOPER'S RIGHT TO CHANGE THE
VACATION PROPERTY. No matter what else the plan
documents say, and except as otherwise provided by law or
the condominium documents, the devejoper reserves the
right, at any time and from time to time, to change the
vacation property and/or to amend the plan documents as
required to comply with any laws that apply to the vacation
property, the pian, the Association, or the developer. This
includes, for example, the federal Fair Housing Act, 42
U.S.C. 83601 et seq., and the Americans with Disabilities
Act 42 ULS.C. §§12101 et seq., {the “ADA"), and any rules
and regulations adopted under either of them. The
developer may also do anything necessary or useful to do
this, For example, the developer may request and obtain
building permits, have contractors build new improvements
or remove existing ones, and so on. The developer may
sign, acknowledge, record and deliver documents and do
other things in its own right and/or as attorney-in-fact of the
Association and each of the owners. The Association and
each owner gives the developer a special power of attorney
to do these things.

F. DEVELOPER’S EASEMENTS.

1} The developer has an easement to use the
vacation property when exercising the rights reserved by the
developer in this section 5.11. The developer’s rights under
subsection 5.11B must be used so as to minimize, when
reasonably possible, any unreasonable interference with the
rights of owners or others to use and occupy the vacation
units {(but this does not change the condominium
developer’s reserved rights) and must not violate any law
that applies. In no case may these rights be used in a way
that prevents an owner or other primary occupant from using
their unit during their vacation period.

2)  The developer has an easement over, under,
and upon the vacation units as may be reasonably necessary
or comvenient to complete any improvements to and to
correct any defects in a vacation unit or o use any other
rights of the developer.

3) The developer may authorize its officer,
directors, agents, employees, contractors, and governmental
officials to use the developer’s easements. The term
“easement” is explained in the glossary (section 17.5).

G. PLAN NAME. The developer may change the
name of the plan at any time. The developer may record or
file any documents that it deems necessary or helpful to



change the name. The Association and each owner gives the
developer a special power of attorney to do this,

5.12 RENTALS GOVERNED BY Hawamnl Law. Chapter
486K, Hawaii Revised Statutes, or any replacement law,
will govern any rentals of vacation units to members of the

general public on a transient basis.

6.  OWNERSHIP RIGHTS AND RULES

6.1 INTRODUCTION. One of the many benefits of owning
a fractional ownership interest is that the owner can transfer
it to his or her children, a friend, or just about anyone else.
Because it is a real estate interest, an owner may also
mortgage his or her fractional ownership interest. This
chapter explains how to transfer or mortgage a fractional
ownership interest and discusses the restrictions that apply.
It also explains when a transfer will take effect and creates
rules about making a transfer. It concludes with a
discussion of certain other real estate rights of the owners.

6.2 DEFINITIONS.

A. “PrRIOR OWNER” means an owner who is
transferring a fractional ownership interest to someone else.

B. “NEW OWNER” mezns the person to whom a
prior owner is transferring his or her fractional ownership
interest.

6.3 'TRANSFERS OF FRACTIONAL  OWNERSHIP
INTERESTS.
A. PERMITTED TRANSFERS. An owner may

transfer his or her fractional ownership interest or fractional
ownership interests. A person who owns more than one
fractional ownership interest may treat each one separately.
The owner is not required to do with all the owner's
fractional ownership interests what he or she does with any
one.

B. LiMITs ON TRANSFERS. Without the developer’s
wriften consent, an owner may not transfer, lease, rent, or
otherwise contribute his or her fractional ownership interest
or its use rights to (i) a vacation ownership or time share
plan or program, or (ii) another fractional ownership plan.
Any attempt to do so will not be effective; it will be void,
The developer may withhold its consent for any reason or
for no reason at all,

C. OwNERS MAY NOT TRANSFER LESS THAN AN
ENTIRE FRACTIONAL QWNERSHIP INTEREST. No owner
may transfer less than an entire fractional ownership
interest.  “Entire fractional ownership interest” means
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everything transferred in the first deed for the fractional
ownership interest (subject to section 6.3A when the first
deed transferred more than one fractional ownership
interest). Any attempt to transfer anything less than an
entire fractional ownership interest will be void. There are
two exceptions:

1)  An owner may pledge or transfer voting
rights te a lender having a mortgage on his or her fractional
ownership interest.

2) The seller under an agreement of sale may
retain legal title and the right to vote on certain matters. The
buyer may transfer his or her entire interest under the
agreement of sale, but nothing less.

D. REQUIREMENTS FOR TRANSFER DOCUMENTS.
Every deed and every agreement of sale must meet these
requirements:

< It must be recorded.

i+ It must state the identification number of the fractional
ownership interest.

%+ It must state the ownership share and apartment number
for the fractional ownership interest transferred.

< It must state whether the fractional ownership interest is
an every-year fractional ownership interest, an even-
year fractional ownership interest, or an odd-year
fractional ownership interest.

< It must state that the fractional ownership interest has a
floating unit use right if such is the case.

% It must identify the owner’s use period (if it has a fixed
use period) or must state that the fractional ownership
interest has a floating use period. The fixed use period
must be the same as that provided in the first deed for
the fractional ownership interest,

E. NOTICE OF TRANSFERS. Written notice must be
given to the Association within ten (10) days after any
fractional ownership interest is transferred. The notice may
be given by either the prior owner or the new owner. The
notice must meet these requirements:

< It must state the name and address of both the prior
owner and the new owner.

< It must state the date of the transfer.

%+ 1t must state the identification number of the fractional
ownership interest.



%+ It must state the ownership share and apartment number
for the fractional ownership interest,

% Except in the case of a first deed, the notice must
include a copy of the recorded document used to make
the transfer. The copy must show the recording
information for the decument.

F. REGISTRATION OF TRANSFER, The plan
manager may collect 2 reasonable service charge (in an
amount approved by the board) for changing the
Association’s records to reflect a transfer. When the plan
manager receives a proper notice of a transfer and the
service charge, then it will register the change on the
Association’s membership list and notify the Association.

G. EFFECT OF NOTICE OF TRANSFER. Unless and
until the notice is given:

1) Neither the Association nor the plan
manager must recognize the new owner for any purpose.

2)  The Association and the plan manager may
treat the prior owner, the new owner, or both as the “owner”
of the fractional ownership interest,

3)  The prior owner will remain fully liable as
an owner of the fractional ownership interest. The new
owner will also be fully liable as an owner of the fractional
ownership interest.

4)  The Association and the plan manager may
deal exclusively with the prior owner, the new owner, or
both. All notices from the Association or the plan manager
to the “owner” may be sent to the new owner, the prior
owner or both, as the Association or the plan manager
choose.

H. RIGHTS AUTOMATICALLY TRANSFERRED. The
transfer of a fractional ownership interest automatically
transfers these things to the new owner whether or not the
deed or agreement of sale expressly says so:

% The interest of the prior owner in all funds held by the
Association.

% The membership of the prior owner in the Association.

L. FUNpS HELD BY THE ASSOCIATION OR THE
PLAN MANAGER. No share of any owner in funds held by
the Association or the plan manager can be withdrawn or
separately transferred. An owner who wants this money
must get it from the new owner. Neither the Association nor
the plan manager is required to refund it.
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6.4 PRIMARY CONTACT PERSON. If a fractional
ownership interest is owned by more than one person or if it
is owned by a corporation or other legal entity, the
association rules may require that the owner choose one
person to be the primary coatact person. The “primary
contact person” is the person to whom notices must be sent
and who can otherwise act for the co-owners of that
fractional ownership interest. The plan manager may collect
a reasonable service charge (in an amount approved by the
board) for changing the primary contact person on the
Association’s records to reflect any change in the primary
contact person.

6.5 RELEASE OF AN OWNER'S DUTIES UNDER THE
PLAN DOCUMENTS. A person’s liability as an owner under
the plan documents ends when:

“ He or she no longer owns a fractional ownership
interest, and

% He or she or the new owner notifies the Association of
the transfer, and

% He or she has paid all sums and performed all his or her
other duties under the plan documents up to the time his
or her ownership ends and the notice of the transfer is
given. This includes payment of all assessments and
personal charges.

6.6 MORTGAGES.

A. PERMITTED MORTGAGES. An owner may
mortgage his or her fractional ownership interest or
fractional ownership interests. The owner must, however,
mortgage all of his or her rights in the fractional ownership
interest; any attempt to mortgage anything less will be void.
Anyone who owns more than one fractional ownership
interest may mortgage each one separately.

B. PROHIBITED ACTS. No owner can mortgage or
otherwise encumber anything other than his or her own
fractional ownership interest. For example, the owner
cannot mortgage or encumber:

% The whole vacation unit.
% The common furnishings.
% Another owner’s fractional ownership interest.

Any attempt to do so will not be effective. It will be void.
NOTE: “Encumber” is defined in the glossary (section
17.5).



C. ENFORCEMENT OF MORTGAGES. Any mortgage
on a fractional ownership interest will be subordinate to
{which means that it wiil be governed by and will not affect)
this declaration or the other plan documents. H a mortgage
is properly recorded and given in good faith and for value,
then no viclation of the plan documents or enforcement of
the Association’s lien will defeat or make the lien of the
mortgage invalid. This does not guaraniee, however, that
the lender will be paid fully or paid first.

D. NOTICE TO CONDOMINIUM ASSQCIATION.  An
owner who mortgages a fractional ownership interest must
comply with any notice requirements set forth in the
condominium documents. For example, an owner may be
required notify the cordominium association of the name
and address of his or her mortgagee and file a conformed
copy of the mortgage with the condominium association.

6.7 DuTY TO OTHERS.

A. PROTECTING OTHER’S FRACTIONAL
OWNERSHIP INTERESTS, No owner may cause or permit
his or her fractional ownership interest or vacation unit or
the common furnishings to be subject to any claim or lien
(1} that could result in the sale of the vacation unit, the
common furnishings, or the fractional ownership interest of
any other owner, or (2} that could interfere with another
owner’s use or enjoyment of his or her fractional ownership

interest,

If any such sale or interference is threatened, or if legal
proceedings that could result in such a sale or interference
are begun, because of any lien or claim against another
owner {the “violator”} or the violator’s fractional ownership
interest, then any other owner or the Association may (but
need not) pay or compromise the lien or claim without
checking the proper amount or validity of it. In that case,
the violator must immediately repay to the other owner or to
the Association the total expenses incurred, including all
reasonable attorneys’ fees and related costs. These amounts
will be a personal charge to the violator,

B. ASSOCIATION'S FUNDS. No owner may permit
his or her interest in any funds held by the Association to
become subject to any attachment, lien, claim or other legal
process. Each owner must promptly restore any funds held
by the Association with respect to the owner’s fractional
ownership interest if they are taken because of any such
attachment, lien, claim or other legal process. The owner
must also repay the Association for all reasonable attorneys’
fees and any other costs it incurs to have the funds restored.
Amounts incurred by the Assoctation may be charged to the
owner as a personal charge.

Copyright © 2006 Charles E. Pear, Jr.

137939.8

15

6.8 WAIVER OF RIGHTS.

A, TENANTS IN CoMMON. FEach owner owns a
share of his or her vacation unit as tenants in common.
“Tenants in common” is a legal term and is explained in the
glossary (section 17.5),

Under the law, each owner, as a tenant in common, has
certain rights, privileges and duties. These rights, privileges
and duties as a tenant in common are and will remain
subordinate to (which means that they are subject to and
restricted by) the plan documents. In case of any conflict,
the plan documents will control for so long as this
declaration stays in effect.

B. PARTITION. “Partition” is the right of co-owners
to ask a court to divide commonly owned property into
separate parts for each co-owner. If the property cannot
Iegally be divided, a court may order the property sold and
divide the money from the sale among the co-owners.
While this declaration is in effect, nobody may ask for or
obtain partition of a fractional ownership interest or a
vacation unit. If, however, any fractional ownership interest
is owned by two or more persons together, any of them may
ask a court to seli their fractional ownership interest and
divide the money between them. When this declaration
ends any owner may ask a court to sell his or her vacation
unit and divide the money between the owners of that unit.

7. OWNER'S RESPONSIBILITY FOR OTHERS

7.1 INTRODUCTION. An owner may wish to allow his or
her children, parents, relatives, a friend, or just about anyone
else to use the owner’s vacation unit during the owner's use
period. The plan allows an owner to do this. But each
owner has certain responsibilities for his or her guests. This
chapter explains those responsibilities. It also explaing the
responsibilities as between two owners of a single fractional
ownership interest.

7.2  CoO-OWNERS OF A SINGLE FRACTIONAL
OWNERSHIP INTEREST. If there is more than one owner of
a single fractional ownership interest, each co-owner is
jointly and severally liable to pay all assessments and
personal charges. This means that each person may be held
responsible to pay the whole amount of the personal charge
or assessment, not just part of it or his or her share of it. It
does not matter that only one co-owner uses the vacation
unit during the vacation period or that personal charges were
caused by only one of the co-owners and not the others. For
example, when one co-owner damages the furniture or
makes a long distance call, each of the co-owners of that
fractional ownership interest are fully responsible to pay for



it, not just the one who did it. “Joint and several liabtlity” is
described in the glossary.

7.3  OWNER’S RESPONSIBILITY FOR GUESTS. An owner
is personally responsible to see that his or her guests:

A, Obey the plan documents and the condominium
documents.

B. Promptly pay all personal charges incurred during
the owner’s vacation period (for example, charges for extra
housekeeping service or telephone calls).

C. Promptly pay all other personal charges arising
from or related to use by the owner's guests of the vacation
property or the condominium.

7.4 OWNER’S LIABILITY FOR GUESTS. By permitling
his or her guest to come onto the condominium (whether or
not the guest is expressly invited), the owner agrees to be
fully responsible for:

.

< Any loss, damage or destruction caused by the guest’s
act or failure to act;

Any violation by the guest of the plan documents or the
condominium documents; and

-
*

% Any personal charges or other charges incurred by the
guest.

»
'+

An owner will be responsible for the guest’s acts or failure
to act just as if they were the owner's own acts or failure to
act. If the owner’s guests do not pay all amounts charged to
them, the owner must pay those amounts. The owner must
also pay all costs of trying to collect any amounts charged to
the guest, including court costs and reasonable attorneys’
fees. And, the owner must pay all other amounts charged to
the owner as a result of his or her guests. All these amounts
will be charged to the owner as a personal charge.

75 AN OWNER AND HIs OR HER GUESTS ARE LIABLE
SEPARATELY AND TOGETHER. Each owner and each of his
or her guests are jointly and severally liable to pay all
personal charges and all other charges arising from or
related to the guest’s use of the vacation unit, the common
furnishings, or the condominium. This means that the
owner, the owner’s guests, or both may be required to pay
the whole amount, not just part of it or some share of it.

8. EXCHANGE PROGRAMS

8.1 INTRODUCTION. An exchange program gives Owners
the opportunity to exchange their use rights for the right to
use a different unit or use period, or to use other property
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available through the exchange program. This chapter is
intended to explain the relationship among owners, the
Association, and any exchange programs. It also creates
rules that apply to exchange users when they are using the

vacation property.
8.2 EXCHANGE PROGRAMS.

A. PARTICIPATION IN EXCHANGE PROGRAM. An
owner may exchange his or her use rights through an
exchange program at his or her own option and risk. Rules
and regulations of an exchange program do not reduce or
suspend the duties of an owner under the plan documents.
Any amounts charged to the owner by the exchange
company or relating to the exchange program do not change
or reduce the owner’s personal duty to pay all amounts
charged to the owner or to his or her fractional ownership
interest as assessments or personal charges under the plan

documents.

B. INTERNAL EXCHANGE. The Association may
provide an internal exchange program that permits owners
in the plan to exchange all or any part of their use periods.
The Association may charge a fee to those owners who use
this service to pay the additional costs and expenses
resulting from the internal exchange program.  The
Association may require that the plan manager operate and
manage the internal exchange program. Without the
developer’s written consent, the Association shall not
operate any exchange program that will or may cause the
plan to fall within the scope of the Hawaii time share law.

€. EXTERNAL EXCHANGE. The Association may
enter into an exchange contract with one or more exchange
companies to provide exchange program services to oWners.

8.3 OwWNER’S EXCHANGE RIGHTS AND DUTIES.

A. CHARGES RESULTING FROM AN EXCHANGE. If,
through an exchange program, an owner exchanges his or
her use rights in the fractional ownership plan for use
elsewhere, the owner must pay all amounts reasonably
charged to the owner at the other property. If the owner
does not, the Association may (but does not have to) charge
the amount owed as a personal charge to the owner. The
board may examine the charges claimed to be owed to the
other property and decide which amounts, if any, will be
treated as & personal charge.

B. SUSPENSION OF EXCHANGE RIGHTS. A
suspension under section 12.3 also suspends the owner’s
exchange rights. The Association will notify the exchange
company of the suspension. A suspension will not affect the
rights of an exchange user whose reservation to use part or



all of the suspended owner’s use period is confirmed by the
Association or the exchange company before the suspension
takes effect.

8.4 EXCHANGE USER’S DUTIES AND LIABILYFIES.
A. DurtiEs. Exchange users have these duties:

% They must obey the plan documents and the
condominium decuments, and see that their guests also
do so.

¢ They will be responsible for (and personaily liable for)
their guests just as if they were owners (see section 7.3).

*#  They must promptly pay all personal charges incurred
during their vacation periods (for example, charges for
extra housekeeping service or telephone calls),

% They must promptly pay all other personal charges or
personal expenses arising from or related to their use of
the vacation property or the condominium (for example,
legal fees paid to collect personal charges owed by
them or their guests).

-
v

They will be treated as if they were the owner of the
fractional ownership interest for the purposes of section
5.10. Among other things, this means that they will be
liable for and must pay all sums charged to them under
subsection 5.10B just as if they were owners.

<% They wiil not have to pay any regular or special
assessments and they cannot vote or otherwise
participate in Association matters.

B. LiasmIty OF EXCHANGE USERS AND THEIR
GUESTS. Exchange users and their guests are jointly and
severally liable to keep all promises and pay all charges
described in section 8.4A. This means that each of them
may have o pay the whole amount, not just part of it or their
share of it. Each person is responsible separately and
together with the others.

C. EXCHANGE USERS MAY BE REQUIRED TO SIGN
A CONTRACT. Exchange users may be required at check-in
{or later) to sign 2 contract in which they promise to do the
things required in this section 8.4. They may also be
required to pay a security deposit or provide a credit card
imprint as security for payment of any amounts charged to
them. The Association or plan manager may (but are not
required to) use these funds to pay any personal charges of
the exchange user. The Association may keep the money
(or any unspent part of it) until all charges relating to that
person’s occupancy have been paid. The Association may
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clear charges weekly or at other intervals determined by the
board, and may require replenishment of any amounts used
for such payments. The Association may lock out or
otherwise evict any occupant who fails to make such
payment when requested. Neither the Association nor the
plan manager will be liable for not asking for or not keeping
advance payments or deposits or for locking an occupant out
in case of non-payment. The request or failure to request
and keep them does not excuse the duty of an exchange user
and his or her guests to pay the personal charges.

8.5 LIABILITY.

A. For AN EXCHANGE COMPANY. The
Association, the plan manager, and the developer {(and each
of their directors, officers, employees and agents) are not
responsible for the acts, failure to act or conduct of an
exchange company or for an exchange company’s breach of
the exchange contract or any other agreement.

B. FORrR EXCHANGE USERS. The Association, the
plan manager, the developer, and the exchange company
(and each of their directors, officers, employees and agents)
are not responsible for any act, failure to act or conduct of
exchange users or their guests. An owner is not responsible
for any act, failure to act or conduct of exchange users or
their guests whose use of a vacation unit is arranged through
an exchange company in exchange for that owner’s use
rights.

9. THE ASSOCIATION

9.1 THE ASSOCIATION. The name of the Association is
“The Beach Villas at Kahalu'u Fractional Owners
Association.” 1t is a Hawail non-profit corporation. The
Association is intended to continue as a corporation for the
life of the plan. But the State can terminate or “‘dissolve” a
corporation in certain circumstances such as if the
corporation fails to file yearly reports required by law. If
the corporation is ever dissolved, whether on purpose or not,
then it will be replaced automatically by an unincorporated
association having the same name and same members,
officers and directors. In that event, all property, powers
and obligations of the incorporated association just before it
dissolved automatically will be held by the unincorporated
associatiot. To the greatest extent possible, any
replacement unincorporated association will be governed by
the plan documents as if they were the documents governing
the unincorporated association. Any officers or directors of
the unincorporated association may either revive the old
corporation or create a new one to be the Association. The
name of the new corporation should be the same as or

- similar to the old name if possible. The board may amend



this declaration o identify the new corporation as the
“Association.”

9.2 ASSOCIATION MEMBERSHIP,

A.  Crass A MEMBERS. The Class A members shall
congist of all owners of fractional ownership interests.

1}  Each owner is a member of the Association
and, except as provided in section 9.2B, only owners can be
members. By acquiring a fractional ownership interest, the
owner automatically consents to being a member of the
Association.  If more than one persor is the “owner” of a
fractional ownership interest, each of them is a member.

2)  The membership of a Class A member ends
automatically when he or she s no longer the “owner” of a
fractional ownership interest, such as when an owner
transfers it to someone else,

3)  An owner cannot separate his or her
Association membership from the other components of his
or her fractional ownership interest. He or she cannot sell,
transfer, mortgage, or otherwise deal with it separately from
the rest of his or her fractional ownership interest. Any
attempt to do so is void.

4)  Anyone who transfers a fractional ownership
interest also automatically transfers the Association
membership for that fractional ownership interest to its new
OWIET.

B. CLass B MEMBERS. The developer is the sole
Class B member of the Association. The membership of the
developer in its capacity as the “developer” shall be separate
and distinct from any Class A membership that it may hold
by reason of being an owner. The Class B membership shall
terminate when the developer no longer owns any fractional
ownership interest and no longer holds a mortgage on any
fractional ownership interest, or when nobody holds the
rights of the “developer” under the plan documents.

9.3 VormG RIGHTS OF MEMBERS. The members are
entitled {0 vote as provided in the articles, this declaration,

and the bylaws.

A.  CLAsS A MEMBERS. Each every-year fractional
ownership interest has two votes. Each every-other-year
fractional ownership interest has one vote. An owner who
owns more than one every-year fractional ownership interest
has two votes for each of them. Likewise, an owner who
owns more than one every-other-year fractional ownership
interest has one vote for each of them.,
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1)  When a fractional ownership interest is
owned by more than one person, its co-owners do not each
receive one or two votes. Instead, the co-owners of that
fractional ownership interest must share the one or two votes
for that fractional ownership interest. Only one vote may be
cast for each every-other-year fractional ownership interest,
and only two votes may be cast for each every-year
fractional ownership interest,

2}  If a fractional ownership interest is owned by
more than one person, they will have to agree among
themselves on how to vote. The Association need not settle
disputes among co-owners as to voting. If they cannot
agree, they lose their right to vote on the matter in question.

3)  Ifa fractional ownership interest is owned by
more than one person, the vote or votes for that fractional
ownership interest may be cast by any of its co-owners,
unless (1) another co-owner files a written objection with the
secretary or the chairperson during or before the meeting, or
(if) another co-owner casts an inconsistent vote.

B. CLass B MEMBERS. Except where this
declaration, the articles, or the bylaws provide otherwise, the
developer will have no voting rights in its capacity as the
Class B member. See section EEB of the articles for
examples of when the Class B member has voting rights.

9.4 BOARD OF DIRECTORS. The business and affairs of
the Association are controlled by the board. Except as
limited by law or by the plan documents, the board may
exercise all powers of the Association and must perform all
of its duties. The board may not, however, take any action
that, by law or under the plan documents, must be taken,
authorized or approved by the owners, or by some part or
percentage of them, or by the developer. The board may
delegate its powers to the officers of the Association or to
one or more professional managers hired by the Association,
including but not limited to the plan manager. This
authority is subject to any limits contained in this
declaration, the articles, or the bylaws. The first board will
consist of persons appointed by the developer. At the
Association’s first annual meeting, the owners will elect a
new board.

18, MANAGING THE PLAN

10.1 THE ASSOCIATION MANAGES THE PLAN,
Administration and management of the vacation property
and the fractional ownership plan is vested in the
Association. Owners participate only through the
Association.



10.2 ASSOCIATION DUTIES AND POWERS. Except as
limited by law or by the articles, this declaration, or the
bylaws, the Association has and may exercise any or all of
these powers and has each of these duties and obligations:

A. It has the powers, duties and obligations granted
to or imposed on the Association in this declaration, the
arficles, or the bylaws.

B. It has the powers, duties and obligations of a
nonprofit corporation under the laws of the State of Hawaii.

C. It has any other powers, duties and obligations
that it has by law or that are necessary or helpful to carry out
the functions of the Association under this declaration, the
articles, or the bylaws, or that otherwise promote the general
benefit of the owners.

10.3 SPECIFIC POWERS AND DUTIES. The Association has
the power and duty to do the following things, among
others:

A, PAYMENT OF EXPENSES. The Association,
acting as the agent of the owners, must pay all expenses of
the plan. The Association need not do anything it cannot
pay for; it may just wait until it has the money.

B. REPAIR AND MAINTENANCE. The Association
must repair and maintain the vacation units and the common
furnishings, and keep them in good condition. The
Association may replace the common furnishings and may
remodel or upgrade the vacation units. The Association
may buy any materials and furnishings, and obtain any labor
or services, necessary to do so. For example, it may buy or
lease replacements for the common furnishings.

C. CLEANING AND HOUSEKEEPING SERVICE. The
Agsociation must provide cleaning, housekeeping service,
maintenance and repairs to each vacation unit during service
periods and at any other times required by the association
rules. In addition to the normal service, the Association
may set up a program to provide, for an extra charge,
additional cleaning and housekeeping service when asked by
an occupant.

D. RIGHT OF ENTRY. Except as provided in section
3.5B, the Association has an easement and the right to enter
each vacation unit during the minor service periods, and an
easemment and the right to exclusive possession of each
vacation unit during the major service periods, in order to
perform its duties under this declaration. It also has the
right and an easement to enter any vacation unit at any
reasonable time, after giving reasonable notice to anyone in
if, to provide cleaning, housekeeping service, maintenance,
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and repairs or as otherwise may be necessary to manage or
operate the plan or the vacation property. The Association
has the right and power, and an easement, to enter any
vacation unit:

1) At any time to make emergency repairs or
for any other emergency purpose, whether or not the
occupant is present; and

2) At reasonable times to do maintenance and
repair work that the Association or plan manager decides
should not be delayed until the major service periods,

The Association must use this right in a way that avoids
unreasonable or unnecessary interference with an occupant’s
possession, use and enjoyment of a vacation unit. If the
circumstances permit it, the Association must give an
occupant reasonable notice before entering,

E. TAXES AND ASSESSMENTS. The Association
must pay all taxes and assessments on the vacation property.
This includes, for example, assessments by the
condominium association if they are not charged separately
to the individual owners. It also includes all governmental
assessments. The Association may decide whether it should
collect and pay amounts that are separately assessed to each
owner or whether it should permit the owners to pay those
sums directly. The Association will pay these taxes and
assessments as the agent of the owners, and only if it has the
money to do so.

F. LIENS Or CLAIMS. The Association may, but
need not, pay, compromise or contest liens or claims
affecting the vacation property.

G. UTILITIES. Unless the condominium association
already provides these services: (1) the Association must
obtain and pay for water, electricity, sewage, garbage
disposal, and any other necessary utility services for each
vacation unit; and (2) the Association will decide whether to
obtain or cancel telephone, cable or satellite television,
internet access, and similar services,

H. ASSOCIATION RULES. The Association may
adopt, publish and enforce fair and reasonable rules and
regulations relating to the vacation units or the common
furnishings, and use by occupants of the common elements
and any limited comumon elements of vacation units. The
initial association rules are attached as Exhibit “D” to this
declaration, but revisions to them need not be recorded. The
board may change the association rules from time to time.
The developer also has the rights to change the association
rules in any circumstance where it could change this
declaration. The association rules must be consistent with



this declaration, the articles and the byiaws. The board must
give notice to the owners of any change in the association
rules, The board may give this notice by mailing it to the
owners or by including it in a newsletter, by posting a notice
or an internet web site, or by email. It may also give this
notice in any other way that is likely to be effective to give
notice to the owners and that complies with any laws that
apply. At any meeting of the Association, a majarity of the
owners may change the association rules so long as the
notice of the meeting stated that the change would be
considered at the meeting and includes a fair and accurate
description of the proposed change. At any time when the
developer holds a mortgage on or owns any fractional
ownership interest, no change to the association rules will be
effective without the developer’s written consent.

I.  LEGAL AND ACCOUNTING SERVICES. The
Association may obtain and pay for any legal and
accounting services necessary or helpful to manage the plan
or the vacation property or to enforce the plan documents or
the condominium documents.

1} Even so, the board may not incur or commit
the Association to incur legal fees and costs of more than
$25.000 in a dispute with the developer, or any company
related to the developer, unless it first meets each of these

requirements:

{a) The board must obtain the following
information from at least two Hawaii law firms:

(1) A list of all of the Association’s
claims.

(2) An estimate of the likelihcod of
prevailing on each claim. The estimate must be based on
information then known {o the Association. It cannot be
based on assumptions or speculation.

{3) An estimate of the total amount
of legal fees, court costs and expenses that the Association is
likely to incur through the tial or completion of any
arbitration or other proceeding {assuming that the
Association will prevail on only those claims where the law
firms give the Association more than a 60% chance of

prevailing).

{4) An estimate of the total amount
of any special assessments, or any increase in the regular
agsessments, that the board expects to charge to the owners
to pay for legal fees, court costs, and expenses while the
fawsuit or other legal proceeding is going on.
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In a trial or arbitration of the Association’s claims, nobody
can introduce the opinions of the law firms into evidence.
This includes the developer, the Association, the owners,
and everyone else,

{b) The board must call a special meeting
of the Association,

{¢) The board must provide a copy of the
list of claims and estimates to each owner together with the
notice of the special meeting of the Association.

(d) At the special meeting, a majority of
the owners (not counting the fractional ownership interests
and votes of the developer) must authorize the board to start
and prosecute the lawsuit, arbitration or other legal
proceeding.

2) The rule in section 10.31.1) does not apply
to suits against the developer or any company related to it if
the suit is filed solely to collect assessments, personal
charges, or subsidy contract payments that are past due or
for breach of any contract to provide goods or services to the
Association {for example, the management agreement), or to
enforce the plan documents.

3) The $25,000 ceiling contained in section
10.31.1) will rise or fall each year with the rate of inflation
in Honolulu, Hawati, as measured by the C.P.1. index.

(@) The “CPIL index” is the U.S.
Department of Labor Consumer Price Index for All Urban
Consumers - Honolulu. If the government stops publishing
that index, then the most similar index available will be used
in its place. The Association will choose any replacement
index.

(b) The amount of any increase or
decrease based on the C.P.l index will be equal to the
percentage change between (i) the C.P.L index published for
the year ending on December 31, 2006, and (i) the C.P.L
index for the most recently ended calendar year. For
example, if the C.P.I. Index on December 31, 2009, is ten
percent (10%) higher than the C.P.L Index on December 31,
2006, then the ceiling would be $27,500, determined as
follows:

Ceiling = $25,000 + percentage change in C.P.I Index
Ceiling = 325,000 + (10% of $25,000)
Ceiling = $25,000 + $2,500

Ceiling = $27,500



J. VOTING IN THE CONDOMINIUM ASSOCIATION.
In condominium association meetings or votes, the
Association must cast the vote of each vacation unit unless
the condominium documents allow otherwise and the
owners of a majority of the votes for fractional ownership
interests in the vacation unit elect to cast the vote for their
share of the apartment themselves.

1) At least 30 days before the annual meeting
and 15 days before any special meeting of the condominium
association, the board will obtain the agenda and any other
information that is reasonably available on the matters to be
voted upon at that meeting. The board will mail this
material to each owner together with a ballot to be returned
to the Association. The ballot will ask the owners to vote on
each question. The board will appoint an agent to cast the
vote of each vacation unit. For each vacation unit, the agent
wiil vote as the owners of a majority of the votes for that
vacation unit voted in their ballot; provided that if no ballots
are returned or if there is no majority for the vacation unit
(ie., a tie}, then the board, through its agent, may cast the
apartment’s vote in the manner it considers to be in the best
interests of the owners.

2y If, for reasons beyond its control, the
Association does not have time to send out ballots, the
board, through its agent, may cast the vote of the vacation
units in the manner it considers to be in the best interests of
the owners. This rule also applies to matters properly before
the condominium association that were not on the agenda
and not reasonably expected to arise.

3) Except as provided in the first sentence of
this subsection 10.3}, each owner will be considered to have
authorized the Association, and its agent, to act for him or
her at any meeting or vote of the condominium association,
For this purpose, by taking title to a fractional ownership
interest, each owner imrevocably (permanently) gives the
board a special power of attorney (see section 17.4) and
proxy to represent him, or to appoint an agent to do so, at all
meetings and in all votes of the condominium association,
No further authorization or proxy is or will be needed for the
board or its agent to act for that owner at any meeting or in
any vote of the condominium association. But, if the board
asks, each owner must: {i) sign and deliver any documents
{(ircluding but not limited to a proxy form prepared by either
the Association or the condominium association}; and (ii) do
everything else the board reasonably requests to enable it or
its agent to cast the vote of the vacation units at any meeting
or in any vote of the condominium association or 10 carry
out its other duties under this declaration.

K. MEMBERSHIP LIST.
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1) THE ASSOCIATION MuUST KEEP A LIST.
The Association must at all times keep a current list of the
names and addresses of all owners. This list is called the
“membership list.”

2) THE DEVELOPER'S RIGHTS. The developer
has certain important reasons for wanting to protect the
membership list. For example, the membership list is also
the list of the developer’s customers. In addition, the Hawaii
condominium law and the Hawaii non-profit corporations
faw each contain certain provisions intended to protect the
membership list. The developer wants to ensure that these
requirements are not circumvented, especially for
comumercial reasons by a competitor of the developer. For
these and other reasons, the developer is expressly declared
to be an intended third party beneficiary of this section
10.3K. This means that this section 10.3K is intended to
protect the developer and that the developer can enforce it
even if it no longer is an owner.

3) Use oF THE LIST. The Association and the
plan manager may use the membership list as necessary to
conduct the affairs of the Association. Without the written
consent of the board and the developer, the membership list
shall not be:

(a) Obtained or used by any person for
any purpose unrelated to the owner's interest as a member
of the Association;

(b) Used to solicit money or property
unless the money or property will be used solely to solicit
the votes of the members in an election o be held by the

Association;
{c} Used for any commercial purpose;
(d) Sold to or purchased by any person; or

{e} Published in whole or in part to the
general public.

4) INSPECTION OF MEMBERSHIP LIST. An
owner is entitled to obtain, inspect and/or copy the
membership list, or any other records from which a
membership list may be compiled, if and only if:

(a) The owner’s request is made in good
faith and for a proper purpose, and

{b) The records requested are directly
related to that purpose, and



(¢) The owner complies with all
applicable laws and the lawful requirements stated in this
section 10.3K, and

¢d) Furnishing the membership Iist or
allowing the inspection will not violate any federal or state
privacy laws or other laws that may apply, and

(e) Furnishing the membership list or
allowing the inspection will not, in the opinion of the board,
jeopardize the personal financial situation of the members
by, e.g., creating an opportunity for identity theft,

5)  PROCEDURE FOR REQUEST OF
INFORMATION, An owner who seeks to obtain, inspect or
copy the membership list, or any records from which a
membership list may be compiled, may only do so if each of
these conditions is satisfied:

(a2} The owner must deliver to the
Association or the plan manager a written request to obtain,
inspect or copy the membership list or records from which a
membership list may be compifed. The request must satisfy
each of these requirements:

e} The request must
describe with reasonable particularity the purpose for such
request.

(2} The  request must
explain how the information requested is directly related to
that purpose.

(3) The request must
include copies of all documents and materials that the owner
intends to distribute using the membership list,

{4) The request must
indicate the records that the owner desires fo inspect if either
(i) less than the full membership list is requested, or (ii} the
owner seeks to inspect or make copies of records from
which a membership list may be compiled.

{b) The owner’s request must be
accompanied by an affidavit signed and acknowledged by
the owner before a notary public. The affidavit must state
that:

H The membership list or
other information is being requested in good faith and for a
proper purpose, and

(2} The membership list or
other information will be used by such owner personally and
only for the purpose of soliciting votes or proxies or
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providing information to other owners with respect 1o
Association matters, and

(3) The membership list or
other information will not be used by the owner, or
furnished to anyone else, for any other purpose.

6} RELEASE OF THE LI1ST. The Association
will make the membership list available, at cost, to any
owner who asks for it; provided that despite anything else
stated in the plan documents, the Association will not
furnish the membership list or any copy of it, or any other
documents from which a membership list may be compiled,
nor allow anyone to inspect or make copies or extracts of the
membership list or any other documents from which a
membership list may be compiled, until after each of these
conditions is satisfied:

{a) The board has determined, at a
regalar or special meeting of the board, that the person
requesting the list or inspection has fully satisfied:

(h) Each of the
requirements of this section 10.3K;
2) All other Tawful

conditions adopted by the board pursuant to section
10.3K.11); and

&) Any other conditions to
obtaining the list imposed by law, including for example, the
Hawaii Condominium Law and Chapter 414D, Hawaii
Revised Statutes, or any replacement laws.

(b The board will make its
determination based on its review of the written request and
any docurments, materials, and other information that the
owner submits or that is otherwise available to the board.

(¢} The board gives written notice of
the request to the developer. The notice must include (i) the
name and address of the person requesting the membership
list or inspection; and (i) copies of the request for the
membership list, the written statement, deocuments and
materials, and affidavit submitted pursuant to this section
10.3K. The board must give this notice to the developer
prompily after making its determination under section

[0.3K.6)(a).

{d) At least ten days have passed since
the developer received the Association’s notice and the
developer has not delivered to the Association a written
notice cbjecting to the release or inspection because the
affidavit is improper or the person is not requesting the



membership list or inspection for a proper purpose or that
the requirements of law or this section 10.3K have not been

fully satisfied.

(1) If the developer or any
other owner objects and if the Association or the owner
requesting the membership list contests the developer’s or
other owner's objection, then the matter will be decided by
appropriate legal proceedings. In such a case, the
Association will not release the membership list, or permit
inspection of it or of any records from whick a membership
list may be compiled, until the appropriate legal authorities
order it to do so.

7 RELEASE TO OWNERS OTHER THAN
COMPETITORS. [f the person requesting the membership
list or inspection is not a competitor then the Association
will furnish the membership list to the owner, or permit the
owner to inspect and copy the records requested, after each
of the requirements of this declaration and the other plan
documents are met.

8)  RELEASE TO A COMPETITOR. If the person
requesting the membership list is a competitor of the
developer and each of the requirements of this declaration
and the other plan documents are met, then unless the law
requires something else, the Association will furnish the list
in this way (and only in this way): The Association will
provide the membership list in the form of mailing labels
directly to a company providing mailing services chosen by
the person requesting the membership list. The company
providing mailing services: {a) cannot be a competitor; and
(b} must provide to the developer and to the Association the
company’s written promise to the developer and to the
Association that the company will not:

{a) Use the membership list or any part
of it for any purpose except for the mailing;

(b} Provide a copy of the membership
list or any part of it or any information from it to anyone
else, including but not limited to the competitor; and

(c) Allow anyone else to inspect or
make copies of or extracts from the membership list.

9) INSPECTION BY A COMPETITOR. If the
person requesting the inspection is a competitor and each of
the requirements of this declaration and the other plan
documents are met, then unless the law requires something
else, the Association will permit the owner to inspect and
copy photocopies of the records requested.  However, the
photocopies will first be modified so as to obliterate entirely
the address and any other biographical information from
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which the owner requesting the inspection could compile a
list containing the addresses, email addresses, fax numbers,
or phone numbers of the owners, or any other means of
soliciting the owners.

10y WHo IS A COMPETITOR. A “‘competitor’” is
a person who is:

{a) The developer of a time share or
fractional plan or program (except a plan or program
developed by the developer or a related company);

(b} Any marketer, sales agent, or
manager of such a time share or fractional plan or program
(including but not limited to any OPC);

{c) An exchange company that is not
related to the developer; or

{(d} Any person who, for a commercial
purpose or for any other improper purpose, is acting on
behalf of or collaborating with any person identified in
subsections (a) through (c).

11) OTHER CONDPITIONS, The board may
impose other reasonable conditions intended to assure the
confidentiality of the list of owners and that the list is not
used (i) for commercial purposes by anyone other than the
developer or any company related to the developer, (ii) in
any way that violates state or federal law, or (iii) for any
other improper purpose.

12y PRrRIvACY LAWS. Regardless of anything
else stated in the plan documents, if Hawaii law is amended
so that owners may no longer imspect or request the
membership list, or if the board determines that federal or
state privacy or other laws in any jurisdiction in which the
Association has members may prohibit inspection or release
of the membership list or that any part of subsections
10.3K.3) through 103K.10) is not valid, then the
Association will not release or permit inspection of the
membership list or any other information from which a
membership list may be compiled. In that event, if the
conditions of subsections 10.3K.4) through 10.3K.6) are
satisfied, then instead of releasing the membership list or
permitting inspection as provided in subsections 10.3K.7),
10.3K.8), or 10.3K.9) the Association will mail to the
owners any proper documents and materials furnished to the
board pursuant to subsection 10.3K.5)(a}(3). The owner
requesting the membership list must first deposit with the
Association an amount sufficient to pay all costs of
duplicating, stuffing, and mailing the documents and
materials, including reasonable costs to the Association and
the plan manager of responding to the request and arranging



the mailing. The Asscciation shall not, however, mail or
otherwise provide to the owners any documents or
information not directly and solely distributed for a proper
purpose.

13) RELEASE TO THE DEVELOPER, The
Association will furnish a copy of the list to the developer
promptly after the developer asks for it. Except as otherwise
provided by law, the conditions stated in this section 10.3K
do not apply to the developer or to companies related o it.

L. ASSOCIATION REAL PROPERTY. The
Association must accept title to any real or personal property
transferred to it by the developer. The Association may buy,
lease, or otherwise acquire one or more apartments or other
real property for use by the Association for Association
purposes including, among other things, for use as a
manager’s apartment. The board may mortgage, lease, rent,
sell, or otherwise dispose of the Association’s real property
from time to time as it deems necessary or appropriate,
consistent with the purposes permitted above. All costs,
expenses, and Habilities incurred in connection with the
Association’s real property will be plan expenses. The
Association must buy and at all times have insurance on the
Association’s real property and any common furnishings in
it; the requirements of Chapter 13 apply to the Association’s
real property. The Association’s real property is considered
to be part of the “common furnishings.”

M. OTHER POWERS. The Association may do
anything else it deems necessary, desirable or useful to run
the fractional ownership plan or to maintain, repair, preserve
or protect the vacation property.

N. DELEGATION OF ASSOCIATION POWER AND
DUTIES. The Association may delegate its power and duties
under this declaration to one or more agents, including,
among others, the plan manager. The board must supervise
the agents.

164 THE P1.AN MANAGER. The Association must hire a
plan manager. It may hire more than one plan manager, and
it may divide the duties of the “plan manager” among them.
The first plan manager will be appeinted by the developer
and may be the developer or a company related to the
developer. If the first plan manager must be replaced for
any reasoi, the Association must use its best efforts to hire
ané maintain one or more reputable firms as the plan
manager for the fractional ownership plan,

10.5 THE MANAGEMENT CONTRACT. The plan manager
must sign a written contract (the “management contract”)
containing the following provisions:
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A. PLAN MANAGER’S DUTIES. The management
contract may require the plan manager to perform some or
all duties and obligations of the Association except those
that cannot be delegated by law or under the plan
documents. It may permit the plan manager to delegate
some or all of its power and duties to one or more sub-
agents or independent contractors for any period and upon
any terms it deems proper.

B. TerM.

1)  The management contract may provide for
an initial term of not more than five (5) years from the
starting date. The “starting date” is the first date on which a
first deed is recorded.

2) The management contract may provide that
after the first term and each later term ends, the contract
automatically will be renewed for three more years, unless
either party sends a written notice that it is not renewing the
contract (a "notice of non-renewal") to the other party at
least 90 days before the next renewal date. The
management contract also may provide that the Association
cannot give a notice of non-renewal without the vote, at an
annual or special meeting of the Association held within one
year before the renewal date, of a majority of the owners. If
the management contract contains such a provision, then:

{a) A decision to cancel or not to renew
the management contract cannot be made by the board
alone; the board will have no power or authority to do so in
its own right or on behalf of the Association; and

(b) Neither the board nor any officer,
director, employee or agent of the Association can give a
notice of non-renewal before a majority of the owners vote
to not renew the management contract at an annual or
special meeting of the Association. Any notice of non-
renewal sent before then will not be effective. It will be
void.

C. TERMINATION BY THE ASSOCIATION. The
Association must have the right to terminate the
management contract without paying a cancellation fee
whenever the plan manager violates a material part of it and
fails to cure its violation within the time permitted by the
management contract or any longer time permitted by the
board. If the plan manager disputes the termination, the
matter will be decided by arbitration under the commercial
arbitration rules of the American Arbitration Association if
arbitration is requested by the plan manager. The board will
represent the Association in the arbitration.



D. RESIGNATION. The management contract must
provide that the plan manager can resign only if it gives
written notice to the board at least ninety (30) days in
advance. If the plan manager resigns, then it must turn over
to the board all books and records of the Association held by
the plan manager and that relate to the management and
operation of the vacation property and the fractional
ownership plan. This does not require that the plan manager
turn over internal or confidential or cther records of the plan
manager,

E. FgEs. The management contract must
specifically state the fees to be paid to the plan manager by
the Association. The fees do not have to be stated as a
dollar amount. For example, the management fee may be
set to a percentage of the plan expenses or to costs plus a
percentage profit.

F. PLAN MANAGER’S INSURANCE. The
management contract must require that the plan manager
obtain errors and omissions insurance. The policy must
name the Association, as agent for each of the owners, as an
insured. An “insured” is someone who is paid if there is a
loss that is covered by insurance. The Association will pay
for the insurance. The board will decide what policy limits
are appropriate. The Association will buy this insurance
only if it is available at a reasonable price. The board will
decide what is reasonable, and its decision will be final. The
management contract may also provide that the Association
must obtain & fidelity bond or buy fidelity insurance that
covers the plan manager with respect to its handling of the
Association’s funds.

10.6 LEGAL REPRESENTATION OF OWNERS.

A. REPRESENTING THE  ASSOCIATION Or
OWNERS. By accepting a fractional ownership interest,
each owner agrees that the president of the Association or, if
authorized by the board, the plan manager may represent the
Association or any two or more owners similarly situated as
a class in any proceeding concerning the Association, the
fractional ownership plan, the condominium, the
condominium association or the vacation property. The
president or the plan manager may begin, defend, intervene
in, prosecuie and settle any such proceedings. This does
not, however, limit the rights of any owner to appear, sue or
be sued separately or to decide not to participate. The board
will supervise the president or the plan manager in any such
representation.

B. POwer OF ATTORNEY. By accepting a
fractional ownership interest, each owner gives a special
power of attorney (see section 17.4) to the president of the
Association and the plan manager, with full power to do
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anything needed or helpful to represent the owner as
provided in section 10.6.

C. SeErvICE OF PROCESS, Except as otherwise
provided by law, process {such as papers for a lawsuit) for
the Association may be served only on the registered agent
of the Association or, if there is no registered agent, then on
the plan manager.

D. LmarATIONS. The authority of the president of
the Association and the plan manager under this section is
subject to the limitations contained in section 10.31,

10.7 LIMITS ON LIABILITY.

A. LIABILITY FOR OWNERS AND GUESTS. The
Association, the developer, companies related to the
developer, and the plan manager (and each of their directors,
officers, employees and agents) cannot be held responsible
for the acts, failure to act or conduct of any owner or an
owner's guests.

B. Security. The Association, the developer, or
the plan manager may, but need not, take steps to make the
vacation property or the condominium safer than it
otherwise might be. The Association, the developer, and the
plan manager are not insuring or guaranteeing the safety or
security of people or property in the vacation property or the
condominium. The Association, the developer, companies
related to the developer, the condominium developer, the
condominium association, and the plan manager (and
each af their directors, officers, employees and agenis)
cannot be held responsible for any loss or damage for
Jfailing to provide adequate or effective safety or security
measures, No representation or warranty is made that any
fire protection, burglar alarm or other safety or securily
system or measures will:

1) be effective in all cases and cannot be
compromised or circamvented;

2}  prevent all losses;

3)  limit access to the vacation unif or the
condominium; or

4) provide the detection or protection that it
is designed or intended to provide.

C. LIMITATION OF WARRANTIES. The developer is
also the condominium developer, but the developer is not
the general contractor. The condominium documents
disclaim any warranties by the developer. Those provisions
are made a part of this declaration, just as if they were fully



restated right here. This means, among other things, that
everything is being sold ‘“‘as is”” and that
the developer does not have to correct or
fix, or pay to have someone else correct
or fix, any defect, no matter what causes

it or when it is discovered. This includes, but is
not limited to the units, the common elements, and the
common furnishings.

11,  ASSESSMENTS AND PERSONAL CHARGES

11.1 DEFINITIONS.

A. “PLAN EXPENSES” are the costs of operating the
fractional ownership plan and the costs of owning,
managing, operating, and maintaining the vacation property.
The plan expenses are shared by the owners. Plan expenses
may include among other things, any or all of the following:

% The cost of utility services such as water, electricity,
garbage disposal, telephone and cable television.

% The cost of repairing, rebuilding, replacing, remodeling,
or making improvements to the vacation property.

¢ The cost of buying insurance required or permitted by
the plan documents.

% Wages, accounting and legal fees, management fees,
start-up fees, housekeeping and cleaning fees, and other
expenses necessary 1o maintain, repair, manage and
operate the vacation property.

< All amounts charged to the vacation units by the
condominium association (except amounts separately
charged to individual owners). This includes, for
example, the expenses of operating and maintaining the
condominium.

< Any amount charged by the condominium association
due to an intentional or negligent act by an cccupant of
a vacation unit. The Association will pay the charge
but will then pass on the charge, and any taxes on it, to
the responsible person as a personal charge.

%+ Any taxes or other governmental charges upon or
charged to the vacation property or the use of it or on
any other interest of the owners (except taxes separately
charged to individual owners), Examples of this type of
expense include real property taxes, transient
occupancy taxes, hotel or bed taxes, and any charges
imposed in place of a hotel or bed tax.
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“+ Any liability for loss or damage relating to the vacation
property or the use of it.

# Any money owed by any owner, occupant, or other
person to the Association to the extent the board
decides that it is uncollectible or too expensive to
collect, as a practical matter.

% Amounts needed to make up any shortfall in funds
needed to pay the plan expenses for any prior year.

% Amounis needed for the reserve accounts. These are
savings accounts of the Association. The money is used
to  pay for capital improvements. “Capital
improvements” are things like replacing the carpeting
or appliances, other major repairs and remodeling, or
replacing the vacation units or common furnishings.
Day to day maintenance and repairs are not capital
improvements.

**  Any amounts needed by the board to buy one or more
fractional ownership interests in a foreclosure sale.

B. “UNrt EXPENSES” means the following plan
expenses:

1} Amounts charged to the vacation units by the
condominium association (except any amounts separately
charged to individual owners);

2)  Real property taxes on the vacation units
(except amounts separately charged to individual owners);

3)  Other taxes and assessments charged to the
vacation units, including any transient occupancy taxes,
hotel or bed taxes, and any charges imposed in place of a
hotel or bed tax (except amounts separately charged to
individual owners or occupants);

4)  Housekeeping services, if the board decides
to include them: as unit expenses;

5)  Utilities if they are separately charged to
each vacation unit and if the board decides 1o include them
as unit expenses; and

6)  Amounts budgeted for reserve accounts for
the vacation property.

C.  “GENERAL EXPENSES” means all plan expenses
except the unit expenses.

D.  “FAIR SHARE” has different meanings for every-
year and every-other-vear fractional interests and is based
on the unit type of the owner’s unit, as follows:



1)  The “fair share” for an every-year fractional
interest is 1/6™ of the sum of the following fractions:

All unit expenses
for all vacation units
of the owner’s unit type
The total number of units
of that unit type

AH general expenses

for all vacation units +

The total number of
vacation units

2)  The “fair share” for an every-other-year
fractional ownership interest is 1/12" of the sum of the
following fractions:

All unit expenses
for all vacation units
of the owner’s unit type
The total number of units
of that unit type

All general expenses

for all vacation units +

The total number of
vacation units

In addition, the fair share for an every-other-year fractional
interest will include a yearly service or bookkeeping fee in
an amount set by the board from time to time.

3) In calculating the sums described in
subsections 1} and 2), only units for which assessments have
begun will be considered. See section 11.3.

E. “FISCAL YEAR" means tax year.

F. “ASSESSMENTS” means regular assessments,

special assessments, or both.

G.  “CoLLECTION COSTS” means all costs incurred
to coltect any overdue assessments or personal charges. It
includes, but is not limited to foreclosure costs, court costs,
and reasonable attorneys' fees, costs, and expenses.

11.2 THE BUDGET.

A. ANNUAL BUDGET. At least sixty (60) days
before the end of each fiscal year, the plan manager will
prepare and give to the board an estimate of the plan
expenses for the following year. The estimate will cover all
units for which assessments have begun or are expected to
begin by the start of the fiscal year. Upon review and
approval by the board, this estimate (with any changes the
board makes) will become the “budget” for that year. The
budget must specifically state which units it covers or attach
a list of them.

B. BUDGETING FOR RESERVE ACCOUNTS. When it
reviews and approves the budget, the board must consider
what specific capital improvements may be needed within
any period of time up to twenty (20) years. ‘To do so, the
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board must obtain a reserve study at least every five years,
and it must review it at least yearly to see if the
Association’s reserves are sufficient. The board must then
estimate: (i) the remaining useful life of each capital
improvement; (i} the cost to repair, replace or restore it
during and at the end of its useful life; and (iii} the amount
of money that should be saved each year to be able to pay
for those costs when needed. In making these decisions, the
board may consider interest earned on any savings acCOUnts.
The board must then make any adjustments it deems
necessary to maintain the reserves, and include these
amounts in the budget. The board must budget for as many
reserve accounts as it deems necessary or useful. lts
decision will be final. FEach of these accounts must be
earmarked for capital improvements.

11.3 WHEN ASSESSMENTS BEGIN.

A. Assessments for a vacation unit begin on the later
of: (i) the first day of the month after a first deed
transferring a fractional ownership interest in that vacation
unit is recorded; or (i) the date when the County of Hawaii
issues a ternporary or permanent certificate of occupancy for
that vacation unit. From then on, each owner of a fractional
ownership interest in that vacation unit, whether it is the
developer or someone else, must pay a fair share of the plan
expenses.

B.  Prior to the time when assessments begin for a
given unit, the developer shall have the exclusive right to
use that unit and the developer must pay all expenses of
owning and occupying that unit, and must reimburse the
Association for expenses {such as insurance) that the
Association incurs with respect to that unit. This will not
inciude fees and costs charged by the plan manager but will
include the charges for housekeeping and maintenance
requested by the developer.

11.4 REGULAR ASSESSMENTS. The owner of each
fractional ownership interest will pay a share of the plan
expenses. This is called the “regular assessment.” The
regular assessment for the first fiscal year will be pro-rated
in such manner as the developer determines by written
notice to the Association. The regular assessment for each
fractional ownership interest is set as follows:

A. For all active units specifically covered by the
budget, the regular assessment for each fractional ownership
interest will be a fair share of the budget.

B. For all apartments not covered by the budget
{such as apartments added to the plan or converted to active
unit status at mid-vear), the regular assessment for each
fractional ownership interest will equal the regular



assessment for vacation units of that unit type. For example,
if the fair share for an every-year fractional ownership
interest in a two-bedroom unit covered by the budget is
$600, then the fair share for an every-year fractional
ownership interest in a different two-bedroom unit that is
not covered by the budget will also be $600. However, no
regular assessment shall be due in that year for fractional
ownership interests whose use period has already passed (in
full or in part) for that year. For example, if a unit is added
to the plan on May 1, and if use period no. 2 runs from
March 31 to May 30, then no regular assessment would be
charged to fractional ownership interests that have use
period nos. 1 or 2 (whether they are every-year or every-
other-year fractional ownership interests).

11.5 SPECIAL ASSESSMENTS.

A, HANDLING SHORTFALLS. If for any reason the
regular assessments for the plan expenses are, or will be,
inadequate to pay all plan expenses on time, the board must
estimate the shortfall. The board must then (i) increase the
next vear’s budget to make up the shortfall, or (ii) charge a
special assessment. '

B. SHORTFALL'S RELATING ToO DAMAGE OR
DESTRUCTION. If the vacation property is damaged or
destroyed and the costs to repair or replace it cannot be fully
paid by using available insurance proceeds and the money
from any appropriate reserve account, the board has the
same two choices. It may charge a special assessment or
add the amount needed to next year's budget. The special
assessment must be charged against all fractional ownership
interests regardless of where or how the damage occurred or
whether the Association is entitled to be repaid by an owner

or oceupant.

C. OTHER SPECIAL ASSESSMENTS. The board may
also charge a special assessment in any other circumstances
permitted by law or by the plan documents. For example,
the board may charge a special assessment for the purpose
of making capital improvements authorized by the

Association.

D. How SPECIAL ASSESSMENTS ARE CHARGED,
To charge a special assessment, the board must prepare and
send to each owner a special budget showing the amount of
the shortfall, The board will charge to each fractional
ownership interest a fair share of the total shortfall shown on

the special budget.

11.6 PERSONAL CHARGES. A “personal charge” is an
expense that results from the act, failure to act, or other
conduct of an owner or primary occupant, or the guest of an
owner or primary occupant. It also includes charges for
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extra services requested or used by the owners or occupants.
Personal charges should not be confused with regular and
special assessments. The following expenses are examples
of personal charges:

< The cost of food, beverages, telephone charges, optional
housekeeping service and other special services or
supplies resulting from or related to the occupancy of
the vacation unit during a person’s vacation period,

#+ Charges arising from or related to the use of the
common furnishings or the condominium (for example,
rentals of sports supplies or other recreational
equipment, and so on).

4+ The cost to repair any vacation unit or to repair or
replace any of the common furnishings in them because
of loss or damage occurring during a person’s vacation
period (unless caused by ordinary wear and tear or by
an unavoidable accident or other casualty).

*+ Expenses to any other owner or to the Association due
to a person’s intentional or negligent act or failure to
act.

%+ Expenses resulting from any intentional or negligent
violation of the condominium documents or the plan

documents.

4 Collection costs.

3

*,
£l

Any late charges and interest on overdue payments.

-

11.7 Dury To PaAY ASSESSMENTS AND PERSONAL

CHARGES.

A. ProMISE To PAY. By acquiring a fractional
ownership interest, an owner promises to pay all
assessments charged to the owner’s fractional ownership
interest and all personal charges charged to the owner. Each
owner makes this promise whether or not he or she signs
any docurnent that expressly says so.

B. THE DEVELOPER’S DUTY TO Pay; SUBSIDY
CONTRACT. The developer also promises to pay the
assessments and personal charges for each fractional
ownership interest in an active unit while the developer is
the owner of it. Instead of doing so, however, the developer
may enter into a “subsidy contract” with the Association in
which the developer agrees to pay to the Association an
amount calculated substantially as stated in the form of
subsidy contract attached as Exhibit “F.”

C. PERSONAL OBLIGATION TO PAY. Each owner is
personally obligated to pay on time all assessments charged



to the owner’s fractional ownership interest and all personal
charges charged to the owner. The amount of an assessment
or personal charge will become the perscnal debt of the
owner as of the date when it is assessed. An owner cannot
avoid liability for the assessments and personal charges by
not using his or her fractional ownership interest or by
abandoning it. Even if the owner transfers the fractional
ownership interest to someone else, the owner is still
personally obligated to pay all assessments and personal
charges due before the transfer takes effect.

D. INTEREST, LATE CHARGES AND COSTS. All
sums not paid within ten days of the due date will be subject
to: (i) interest at a rate set by the board or, if no rate is set,
then at one percent (1%) per month from the due date; and
(ii) a late charge in the amount set by the board or, if no
amount is set, then fifty dollars ($50). An owner must also
pay all collection costs.

E. How PAYMENTS WILL BE APPLIED. Payments
will be applied as the board provides in the association rules.
If the association rules do not say how payments will be
applied, then they will be applied (in equal shares for each
fractional ownership interest if the owner owns more than
one) first to collection costs, then to late charges, then to
interest, and then to the principal amount of the assessment
or personal charge.

11.8 COLLECTING ASSESSMENTS,

A. TmME AND METHOD OF PAYMENT. An owner
must pay his or her assessments and personal charges to the
Association.  An owner must pay his or her regular
agsessments yearly in advance unless the board adopts a
different payment schedule. The board may not adopt a
schedule in which payments are due more often than
monthly. The board may require that assessments be paid
by electronic funds transfer or other specific means of
payment. If the board allows owners to pay using credit
cards, the board may add a surcharge to pay any costs to the
Association of a credit card payment. Despite what section
11.4 says, the board may require owners of every-other-year
fractional ownership interests to pay assessments:

1) Every year, in which case the owner must
pay a fair share (meaning a 1/12th share) every year, or

2}  Every other year, in which case the owner
must pay an amount equal to the fair share for an every-year
fractional ownership interest (meaning a 1/6th share) for that

year.

B. BILLS FOR ASSESSMENTS. The Association or
plan manager will mail to each owner, at the address shown
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on the membership list, a bill stating the due date and
amount of the assessment for the owner's fractional
ownership iaterest. If a single fractional ownership interest
is owned by more than one person, the bill may be sent to
any of its cc-owners. No matter when the bill is sent,
however, for the purpose of fixing the amount of the
Association’s lien based on the assessment, the assessment
will be considered due on the date stated in the bill.

1)  Jomwr BILLINGS. The Association or plan
manager may join with the condominium association to send
a single bill covering assessments and other sums due under
the condominium documents and the plan documents. The
Association may permit the condominium association to
collect the assessments and turn them over to the
Association or plan manager provided that they have
adequate fidelity insurance and/or bonds. The Association
may also agree with the condominium association to act as
their agent in collecting amounts due under the
condominium documents.

€.  PAYMENT OF PERSONAL CHARGES.

1} TIME FOR PAYMENT. Personal charges will
be paid as follows:

(a) Each primary occupant must pick up
and pay all bills for personal charges that are ready at check-
out time on the check-out day. Examples include optional
housekeeping service and telephone charges.

(b} Personal charges not paid at check-out
time must be paid within thirty (30) days after a bill for the
personal charges is mailed.

2) PERSONAL CHARGE DEPOSIT. At any time
before or during a person’s vacation period, the Association
or the plan manager may require an advance payment or
deposit, or a credit card imprint, from an occupant if they
decide that it is appropriate. The Association or plan
manager may (but are not required to) use these funds to pay
any personal charges of that person. The Association may
keep the money {or any unspent part of it) until all charges
relating to that person’s occupancy have been paid. The
Association may clear charges weekly or at other intervals
determined by the board, and may require replenishment of
any amounts used for such payments. The Association may
lock out or otherwise evict any occupant who fails to make
such payment when requested. Neither the Association nor
the plan manager will be liable for not asking for or not
keeping advance payments or deposits or for locking an
occupant out in case of non-payment. The request or failure
to request and keep them does not excuse an occupant’s
duty to pay the personal charges.



D. CoLpLecrioN Poricies.  The board may
establish collection policies and procedures and may
delegate the authority to implement those policies and
procedures to the plan manager. The board may also
compromise and settle disputed amounts and may delegate
the authority to do so to the plan manager.

11.9 Use OF AMOUNTS COLLECTED. Assessments must
be used exclusively for these purposes:

% To pay plan expenses,

% To promote the recreation, health, safety and welfare of
the owners,

% To improve, operate, maintain, repair, remodel, and
replace the vacation property,

< To pay amounts due under the condominium documents
or any authorized exchange contract, or

< To operate and manage the fractional ownership plan
and to pay any expenses incurred by the Association in

performing its duties.
11.10 DEPOSIT AND USE OF FUNDS.

A. MANAGEMENT OF ACCOUNTS. All amounts
received by the Association or plan manager will be
deposited in the general account promptly after the
Association receives it. Money received for any reserve
accounts will be transferred to those accounts promptly. All
accounts must be established with a safe and responsible
depository (such as a bank, savings and loan association, or
trust company) in Hawaii, This money may be put in a
savings or checking account. It also may be invested in
treasury bills or certificates of deposit or other obligations of
an agency of the United States of America (such as U.S.
savings bonds) or obligations that are fully guaranteed as to
principal by an agency of the United States of America. It
may zlso be invested in any other investments authorized by
the Hawaii condominium law. All interest will belong to the
Association.

B. THE GENERAL ACCOUNT. The board may spend
the money in the general account to pay plan expenses as
permitted by the plan documents. Any extra money in the
general account at the end of any fiscal year must be used to
pay plan expenses in the following year. At the annual
meeting each year, the Association must adopt a resolution
requiring this. For this purpose, each owner gives the
president of the Asscciation a proxy and a special power of
attorney to adopt such a resolution.
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C. THE RESERVE ACCOUNT. Any pait of the
regular assessment that is intended for a reserve account
must be put in a separate account, The board will authorize
payments from the reserve accounts as needed. The money
may be used only to pay for capital improvements.

Money in these accounts will be considered conclusively to
be savings of the owners held for their benefit to pay for
capital improvements. Any part of an owner’s assessments
used or to be used by the Association for capital
improvements or any other capital expense will be treated as
a capitai contribution by the owner. It will be credited by
the Association on its books as paid-in surplus. It will not
be treated as income to the Association or to the owners.

11.11 FINANCIAL REPORTS.

A. THEBUDGET. At least 45 days before the fiscal
year starts the Association must send to the owners the
approved budget for that year.

B. AUDIT. Each year, the plan manager, or the
board if there is no plan manager, must arrange for an
independent audit of the Association’s financial accounts,
The audit must be conducted by a certified public
accountant in accordance with generally accepted
accounting principles. The Association must make the audit
available to owners upon request starting cne hundred and
twenty (120) days after the close of the fiscal year. The
audit must inciude a report (the "Annual Report") that
includes each of these things:

1} A balance sheet as of the end of the fiscal
year;

2}  An operating (income)} statement for the
fiscal year; and

3)  An annual statement of the net changes in
the financial condition of the Association for the fiscal year.

12, ENFORCEMENT

12.1 ENFORCING THE PrAN DOCuMENTS. If anyone
violates the plan documents, the board or the plan manager
(acting on behalf of the Association) has full power and the
right to enforce compiiance in any manner permitted in the
plan documents and by law. The developer has the right to
enforce any rights that it has under the plan documents in
any manner permitted by law or by the plan documents.
The enforcement powers contained in the plan documents,
or provided by law, are “cumulative.” This means they may
be used one at a time or all at once. By acquiring a
fractional ownership interest, each owner promises and



agrees that the Association, the plan manager, and the
developer have all the rights, powers and remedies provided
in the plan documents or by law.

A. Prior FAILURE To ENFORCE. Failure to
enforce any provision of the plan documents does not mean
that the provision cannot be enforced later.

B. COLLECTION AND ATTORNEYS' FEES AND
Costs. The Association (and the plan manager if
authorized by the Association} may employ an attorney to
enforce the plan documents against any owner or occupant.
If so, the owner or occupant must pay, in addition to any
other amounts due, all court costs and all reasonable
attorneys’ fees and costs incurred by the Association and/or
the plan manager. Likewise, the developer may employ
attorneys to enforce its rights under the plan documents and
has the right to recover all of its court costs and reasonable
attorneys’ fees and costs.

12.2 RicuT OF ENTRY. The Assoctation and the plan
manager have the right and power, and an easement, to enter
any vacation unit, whether or not during a service period and
whether or not the occupant is present, to stop any activity
or condition or to remove anything that:

A. Violates the law, the condominium documents or
the plan documents,

B. Is unauthorized, prohibited, harmful, offensive or
potentially dangerous to others or their property, or

C. Threatens the property, rights or welfare of
others.

12.3 SusPENSION OF PRIVILEGES; FINES.

A. If any owner or the owner’s guests violate the
plan documents, the Association may charge the owner a
money penalty and/or suspend the owner’s rights, privileges
and services under the plan documents. For example, the
Association may do any of these things:

1) It may suspend the owner’s rights to use the
owner’s vacation unit during the owner’s use period, or to
participate in any vote under the plan documents.

2) It may suspend utility and other services to
the vacation unit during the owner’s vacation period.

3) It may rent all or any part of the owner’s use
period to someone else for the account of the Association.

B. HEARING. The board must meet and permit the
owner to present his or her case before it fines the owner or
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suspends the owner’s rights, privileges and services. The
board must give the owner written notice of the meeting at
least 15 days in advance. If the notice is given by mail, it
must be sent to the owner’s last known address, as shown in
the Association’s records. The notice must state the purpose
of the meeting and the reason for seeking the suspension or
fine. The owner has the right to be heard, orally or in
writing, on why the penalty should not be imposed or the
rights, privileges and services suspended. Unless otherwise
required by law, the board will decide whether the owner’s
defense will be oral or written. The board will decide
whether to fine the owner or to suspend the owner’s rights,
privileges, and services. The board, however, cannot act
unless a quorum is present and the meeting is held as
provided in the bylaws.

C. WHEN THE FINE OR SUSPENSION TAKES
EFFECT. The board must give the owner written notice of
any disciplinary action taken and the reasons for it. Any
disciplinary action will take effect on the date when the
notice is sent, but not less than five days after the hearing.

D. ErrFecT ON EXCHBANGE RIGHTS. If an owner is
suspended, the suspension also suspends the owner’s
exchange rights. See section 8.3A. A suspension will not
affect the rights of an exchange user whose reservation to
use all or any part of the suspended owner’s use period is
confirmed by the plan manager before the suspension takes

effect.

E. WSHEN PRIVILEGES WILL BE RESTORED, If an
owner is suspended for failing to pay amounts due under the
plan documents, the suspended rights, privileges and
services will be restored automatically thirty (30) days after
the Association receives the owner’s payment, in cash or by
cashier’s or certified check, of all amounts due and any fine
imposed. If an owner is suspended for any other reason, the
suspended rights, privileges and services will be restored
automatically at the end of the period stated in the
suspension notice and after the Association receives the
owner’s payment of any fine.

¥. THE PLAN MANAGER’S ROLE. The board may
delegate to the plan manager the power o carry out any
disciplinary actions imposed by the board. The board also
may delegate to the plan manager the authority to perform
the board’s duties under section 12.3B in cases where an
owner has not paid all assessments or personal charges due.
This includes the right to conduct the hearing required by
section 12.3B and to fine the owner and/or to suspend the
owner’s right, privileges and services, including the right to
occupy a vacation unit when the owner has not paid all
assessments and personal charges due,



12.4 ENFORCEMENT BY FILING A LAWSUIT. The
Association, the plan manager, the developer, or any owner
may ask a court to enforce the plan documents and ask for
any appropriate relief, For example, the appropriate relief
could be damages or an order specificaily enforcing those
documents, or a combination of those things. The
Association or the plan manager may also enforce the liens
provided by this declaration and any other lien provided by
law, and have the right to take the fractional ownership
interest of any defaulting owner in any lawful manner,

A. A VIOLATION Is A NUISANCE. Each violation of
the plan documents is declared to be a nuisance. The
Association, the plan manager, or the developer may seek an
“injunction” {a court order requiring someone to do or stop
doing something) or any other appropriate relief to stop the
nuisance.

B. DispUTES Wit THE DEVELOPER. No matter
what else the plan documents say, any dispute between the
Association and the developer with respect to whether the
developer has satisfied its obligations (i} to complete and
pay for any improvements of the condominium, (ii) to pay
any assessments and personal charges due under the plan
documents, or (iii) to pay the costs of operating the plan and
maintaining the vacation property under a subsidy contract,
must, at the request of the developer, be submitted to
arbitration in accordance with the Commercial Arbitration
Rules of the American Arbitration Association.

12,5 THE ASSOCIATION MaAY RENT AN OWNER’S USE
PERIOD.

A. THE ASSOCIATION'S RIGHT TG RENT. If an
owner (other than the developer) is more than sixty (60)
days late in paying any personal charge or assessment
charged to the owner under the plan documents, and does
not make that payment within ten (10} business days after
the Association sends a written demand to pay then the
Association may rent all or any part of the owner's use
period to the public. Likewise, if the developer is more than
sixty (60) days late in paying any personal charge,
assessment, or subsidy contract payment due from the
developer, and does not make that payment within ten (10)
business days after the Association sends a written demand
to pay then the Association may rent all or any part of the
developer’s use periods to the public. The renters and their
guests will have the right to use the vacation unit during the
time period rented. The Association may not rent more time
than necessary to pay all sums due in full (plus the
reasonable costs of renting the vacation unit).

B. USE OF THE RENT MONEY. The Association will
apply the rent money first to pay the cost of arranging the
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rental and then to pay all overdue assessments and personal
charges owed by the owner (for example, penalties, late fees
and so on). If the defaulting owner is the developer, then
any excess money will be paid to the developer promptly
after receipt. In the case of owners other than the developer,
any excess money may be used by the Association to pay
any plan expenses and will not be credited to or for the
account of the defaulting owner. (The intent here is to be
sure the defaulting owner doesn’t profit by his or her
wrongdoing and to avoid violating any securities laws.)

C. LIMITS ON THE ASSOCIATION’S RIGHT. If the
owner has already exchanged all or part of his or her use
period, the Association must honor any exchange
reservation that has been confirmed by the Association or by
an exchange company.

D. WHAT HAPPENS IF THE VACATION PERIOD IS
ALREADY RENTED. If the owner has already rented all or
part of his or her use period, the renter will be permitted to
use the time period rented. The Association will have the
right to collect any unpaid rent from the renter until all
amounts due are paid in full.

E.  ASSOCIATION’S EASEMENT. The Association
has an easement for the purpose of conducting rental
activities under this section 12.5. The Association’s
emplovees, agents, contractors, and other authorized persons
may use the Association’s ecasement rights to the extent
authorized by the Association.

12.6 THE “ASSOCIATION’S LIEN": FORECLOSURE.

A. LIEN The Association has a len (the
“Association’s lien”) on each fractional ownership interest
as security for all amounts charged to it or its owner. This
means that the fractional ownership interest is collateral for
the owner’s obligations to obey the plan documents and to
pay all assessments and personal charges, including late
charges, interest, and collection costs. If the owner fails to
do so, the Association may “foreclose” the Association’s
lien. This means that the fractional ownership interest will
be sold and the money from the sale will be used to pay the
amounts owed. The Association’s lien will cover all
interests in a fractional ownership interest, including, for
example, (i) the seller’s and the buyer’s interests under any
agreement of sale, and (ii) all condemnation and insurance
proceeds relating to a fractional ownership interest, The
recording of this declaration is notice of the Association’s
lien to each and every person who has or acquires any
interest in or to any fractional ownership interest or a
vacation unit, now or later.

B. EFFECT OF ASSOCIATION'S LIEN.



1) ErreCcT ONA NEWOWNER. In this section
12.6B.1), “prior owner” means the owner who transfers a
fractional ownership interest, and “new owner” means the
person to whom the fractional ownership interest is
transferred. If a fractional ownership interest is transferred,
the new owner is not personally responsible to pay
assessments or personal charges charged to the prior owner
and due before the date the transfer took effect. However,
the fractional ownership interest will still be subject to the
Association’s lien for all the unpaid assessments and
personal charges of the prior owner. As a result, the
Association still may foreclose the Association’s lien on the
fractional ownership interest. If so, the fractional ownership
interest would be taken from the new owner and scld to pay
the amounts due. The new owner would get only the money
that is left, if any, after all unpaid assessments and personal
charges have been fuily paid.

(a) STATEMENT OF UNPAID AMOUNTS.
A new owner can avoid this problem by asking the
Association for a statement of unpaid amounts. Subject to
any privacy laws, any owner, lender, potential lender or
potential buyer may ask the Association for a letter listing
all amounts unpaid with respect to the fractional ownership
interest. Within twenty {20) days after receiving the request,
the Association or the plan manager must provide the letter,
The letter will bind the Association in favor of anyone who
relies on it in good faith {(except the existing owner of that
fractional ownership interest). As a result, after the transfer
or mortgage is made the Association may not foreclose the
Association’s lien for any assessments or personal charges
due before the date of the letter in excess of the amount
stated in the letter. This does not apply, however, to the
amount of any check that is later dishonored and that is
mentioned in the letter as having been received within the
30-day period just before the date of the letter. The
Association and/or the plan manager may charge a
reasonable fee for preparing the letter.

2y EFFECT ON MORTGAGES AND OTHER
ENCUMBRANCES. No matter what else the plan documents
say, the Association’s lien is subordinate to (which means
that it is subject to and will not affect) the rights or remedies
of any lender whose mortgage is recorded before a notice of
lien is recorded. Unless the law says otherwise, this rule
only applies if the lender has a first mortgage on a fractional
ownership interest for a loan made in good faith and for
value. In all other cases, the liens created by this declaration
will be prior to (superior to and controlling over} all
mortgages made by an owner and all liens or encumbrances
imposed by law upon any fractional ownership interest.
This will be so whether the notice of lien is recorded before
or after any such encumbrance. Of course, some liens (such
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as real property tax liens) may be superior to the liens in this
declaration if the law makes them so.

3)  EFFECT ON AGREEMENTS OF SALE. Since
the buyer is considered the owner, only the buyer (and not
the seller) under an agreement of sale will be personally
liable. The fractional ownership interest, however, is still
subject to the Association’s lien for all unpaid assessments
and personal charges for which the buyer is personally
liable. The Association’s lien will remain on the fractional
ownership interest even if the agreement of sale is later
canceled and the seller again becomes its “owner.” As a
result, the Association may foreclose the Association’s lien
at any time, before or after the agreement of sale is canceled.

If this happens before the agreement of sale is canceled, the
fractional ownership interest will be taken from both the
buyer and the seller and sold to someone else to pay the
overdue amounts. The buyer and seller would get only the
money that is left, if any, after all unpaid assessments and
personal charges have been fully paid. If this happens after
the agreement of sale is canceled, the fractional ownership
interest will be taken from the seller and sold, and the seller
still gets only the money left after all unpaid amounts have
been paid.

4) EFFECT ON A BUYER AT A FORECLOSURE
SALE. Anyone who buys a fractional ownership interest at a
foreclosure sale does not have to pay any assessment or
personal charge due before the fractional ownership interest
is transferred to the buyer. In addition, the fractional
ownership interest will not be subject to the Association’s
lien for any assessments or personal charges that became
due before the fractional ownership interest is transferred to
the buyer. However, the Association will have the
Association’s lien on the fractional ownership interest for all
assessments and personal charges that become due after the
fractional ownership interest is transferred to the buyer at
the foreclosure sale.

C. FORECLOSURE AND SALE. The Association’s
lien is like a mortgage with a private power of sale. The
Association may foreclose it in any legal way. For example,
the defaulting owner’s fractional ownership interest may be
sold at a public auction or a private sale, with or without
first obtaining a court order.

1) NoTiCE OF DEFAULT. Before the sale, the
Association must give a notice to the defaulting owner
explaining the violation. The Association must send a copy
of the notice to any lender of the defaulting owner which has
asked for a copy and furnished its name and address to the
Association. The notice must state the date and nature of
the violation. If the owner’s default is that he or she failed



to pay money, the notice must state the total of any unpaid
amounts and include a demand for payment.

2) NOTICE OF LIEN. If the violation is not
cured within ten (10) days after the Association gives its
notice to the owner, then an officer of or an attorney for the
Association or the plan manager may sign and record a
notice of lien (“notice of lien™). The notice of len must

include each of these things:

{a) It must state the name of the defaulting

OWHEL.

(by It must include 2 legal description of
the vacation unit.

{c) It must state the dentification number
of the defaulting owner’s fractional ownership interest.

(dy Tt must state the amount claimed to be
due {after any proper offset).

{e) It must say that the notice of lien is
made by the Association under the terms of the plan
documents.

() It must say that the Association’s lien
is claimed against the fractional ownership interest for the
violation and in an amount equal to the net amount due plus
interest, late charges, and collection costs.

(g) It must say that the Association intends
to have the fractional ownership interest sold in a
foreclosure sale. )

Each violation will be a separate basis for a notice of lien.
But a single notice of lien may cover more than one default,
and may include defaults between the date of the notice of
lien and the date of the sale.

3}  CANCELLATION OF NOTICE OF LIEN. The
Association may provide a document canceling a notice of
lien. It will do so if both of these conditions are met:

(a} The board must first receive payment
in full of the amount claimed to be due and owing (including
interest, late fees, and any collection costs).

(by The owner must ask for the

cancellation document and pay a reasonable fee for it.

The document canceling the notice of lien must be signed by
an officer of or an attorney for the Association or the plan

manager.
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4y CONDUCTING THE SALE. The sale may be
conducted in any lawful way. For example, the Association
has a power of sale and may foreclose the Association’s lien
in the manner provided in section 667-5 of the Hawaii
Revised Statutes, or in any substitute or replacement laws.

%y POWER OF ATTORNEY. When enforcing its
rights, the Association (acting in its own name or in the
name of the defaulting owner) may sign and deliver any
legal documents necessary or helpful to transfer title to that
owner's fractional ownership interest to a purchaser. For
this purpose, the Association is appointed the attorney-in-
fact for each owner.

6) PERMITTED BUYERS. The Association or
anyone else (except a competitor) may bid on and buy the
fractional ownership interest at the foreclosure sale (but
provided that this does not authorize the transfer or use of a
fractional ownership interest in a time share plan or another
fractional ownership plan without the developer’s express
written consent). The Association may offset the debt
against the amount bid at the sale. The Association may buy
the fractional ownership interest of a defaulting owner or
accept a transfer of it to the Association from the owner in
place of foreclosure.

7)  AMOUNTS OWED AFTER THE SALE. The
foreclosure sale may not produce enough money to pay all
amounts owed by the defaulting owner. If this happens, the
defaulting owner remains personally liable for the
difference. The Association can sue the defaulting owner to
collect the unpaid amount.

8) BUYER AT FORECLOSURE. Anyone who
buys a fractional ownership interest at the foreclosure sale
will have to obey the plan documents just like any other
owner.

13. INSURANCE

13.1 INSURANCE GENERALLY.

A. INSURANCE REQUIRED. The board must see that,
as a minimum, the Association and all of the owners
together are covered by the insurance required by this
chapter. If any part of this chapter conflicts with the
condominium documents regarding insurance, however, the
condominium documents will control. The cost of insurance
will be a plan expense. Each policy may be separate or the
board may buy one or more commercial package policies.

B. SOURCE OF INSURANCE. The Association may
buy the msurance itself, or it may join with the
condominium association in order to buy insurance. If the



plan manager or any related company manages more than
one owners association or real estate project, then the plan
manager may buy one or more blanket policies that cover
the plan and any other owners associations or real estate
projects. In that case, the covered projects and time share or
fractional ownership plans will split the costs of the policies.
The amount charged to the fractional ownership plan for its
share of the costs is subject to approval by the board.

C. QUALIFIED INSURANCE COMPANIES.  Each
insurance company must be licensed to do business in the
State of Hawaii. This does not apply o (1) federal flood
insurance and other government insurance programs, and
{ii) insurance not available, or not available at a reasonable
price, from a company licensed in Hawaii. Each insurance
company must have a financial rating of class a-:vi or better
according to Best’s Insurance Report, If the insurance
cannot be obtained from a company having that rating, or if
the board decides that the cost is too high, then the
Association may buy the insurance from any financially
sound company of recognized responsibility.

D. ADDED INSURANCE. The board has the right and
power to increase the insurance coverage or to obtain better
terms than those stated in this chapter whenever the board
deems it necessary or in the best interests of the Association.
The board may also buy other kinds of insurance even if
they are not described in this chapter. For example, the
board may buy business interruption insurance.

E. SuBsTiTUTE COVERAGE; REDUCTION IN
INSURANCE., Except for insurance required by law, the
board need not buy any insurance if it is advised that it
cannot reasonably be obtained or if the board decides that it
is too expensive. In those cases, the board must buy other
insurance that it believes to be appropriate under the
circumstances for apartments in condominiums similar in
construction, location and use. The board may accept any
deductibles, uninsured retentions, and co-insurance as it
chooses in its busingss judgment. Any amount paid on
account of any deductible, uninsured retention, or co-
insurance will be a plan expense. Even so, if a loss results
from the negligence or willful misconduct of an occupant,
then the Association may charge the amount to the occupant
as a personal charge as provided in section 14.3,

F. YEARLY REVIEW OF COVERAGE. The board
must review the insurance program at least yearty. The plan
manager must prepare or have someone else prepare an
analysis of (a) the insurance needs of the Association and
the owners; and (b) the adequacy of the existing insurance
policies to meet those needs. The board will review this
analysis and then make any changes in the insurance
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program it deems necessary or appropriate. All board

decisions are final.

G. LIABILITY FOR INSURANCE DECISIONS. The
board will not be liable for any decision it makes on
insurance unless it was grossly negligent or was guilty of
intentional misconduct. Likewise, neither the developer nor
the plan manager will be liable except for their gross
negligence or intentional misconduct.

H. INSPECTION AND COPYING. Any owner (and
anycne having a contract to buy a fractional ownership
interest) may inspect copies of the Association’s insurance
policies at the office of the plan manager. If asked to do so,
the board will furnish a copy of aay policy, or a current
certificate of insurance, to any lender that has a first
mortgage on a fractional ownership interest. The lender
must pay a reasonable fee for the copy.

13.2 PROPERTY INSURANCE. The board must buy a policy
of property insurance. This insurance is called the “policy”
in this section 13.2.

A. WHO 15 INSURED. The policy must name the
Association, by the board, as trustee for each owner in
proportion to the owner’s ownership share in his or her unit
as the insured. As an alternative, the policy may name each
owner individually.

B. REQUIRED COVERAGE. The policy must, if
possible, cover one hundred percent (100%) of the full
insurable replacement cost, without deducting for
depreciation, of each vacation unit {(but only to the extent
not covered by any insurance policy obtained by the
condominium  association in  accordance with the
requirements of the condominium documents} and the
corunon furnishings.

€. COVERAGE NOT REQUIRED. The policy does
not have to cover (i} any part of the vacation units covered
by the insurance policy obtained by the condominium
agsociation in accordance with the requirements of the
condominium documents, (i) exterior glass if the board
decides that this is too expensive, or (iii) underground
improvements, except for conduits, plumbing and wiring.

D. Fomrm OF POLICY. The policy must cover those
risks generally covered by a special form policy. A “special
form policy” commeonly insures against these risks: fire,
lightning, windstorm and hail, smoke, explosion, civil
commaotion, riot, and riot attending a strike, aircraft and
vehicle damage, vandalism, sprinkler leakage, sinkhole
collapse, volcanic action, breakage of glass, falling objects,
water damage, collapse of structure, and direct physical loss,



If the condominium is located in an area prone to
earthquakes, the Asscciation must also buy earthquake
insurance if it is available at a reasonable cost.

E. ADDITIONAL COVERAGE.

1) THE POLICY MUST HAVE AN AGREED

AMOUNT ENDORSEMENT. This protects members from co-
insurance clauses. A co-insurance clause reduces benefits if

the Asscciation fails to buy enough insurance.

2) THE POLICY MUST HAVE AN INFLATION
GUARD ENDORSEMENT. This automatically increases the
policy limits up to a certain amount each year to help keep
the policy limits current with inflation.

F. REQUIRED AND PROHIBITED PROVISIONS.
Unless the board decides the cost is unreasonably high (and
#ts decision will be final), the policy must provide as
follows:

1)  The policy must not relieve the insurance
company from lability because of:

{a) Any increased hazard on any part of
the condominium, whether or not within the control or
knowledge of the Association, the board, the developer, the
plan manager, the condominium association, any occupant,
or any persons under any of them; or

(b) Any breach of warranty or condition or
any other act or neglect by any of those persons.

2) The policy must not permit the insurance
company to cancel or substantially change the policy or the
coverage (whether or not asked by the board) unless the
insurance company gives written notice of the cancellation
or change at least thirty (30) days in advance. The insurance
company must send the notice to the board and the plan
manager.

3) The policy must provide that the insurance
company gives Up any right to repair, rebuild or replace a
damaged or destroyed vacation unit if a decision is made
under the condominium documents not to do so.

4)  The policy must provide that the insurance
company gives up any right of subrogation to any right of
the persons insured by the policy as against the Association,
the board, the owners, the developer, the plan manager, and
any person under any of them. “Subrogation” is the right of
the insurance company to try to recover its costs from the
person who caused the loss.
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5) The policy must not limit or prohibit any
owner from buying other insurance for the owner’s own
benefit. It must also provide that the liability of the
insurance company will be primary and will not be affected
by any such other insurance, and that the insurance company
cannot claim any right of set-off, counterclaim,
apportionment, proration, or contribution by reason of any
other insurance obtained by or for any owner.

6) The policy must provide that any loss with
respect to any vacation unit or the comunon furnishings will
be adjusted (settled) by the insurance company and the
board.

7y  The policy must contain a standard
“mortgagee clause.” This protects the rights of lenders. The
mortgagee clause must do these things:

(a) It must name as an insured any lender
whose name has been furnished to the board and to the
Insurance company.

{b) It must provide that any reference to a
lender in the policy includes ali lenders, in their order of
priority, whether or not named in the policy.

{c) It must provide that any act or neglect
of the Association, the board or any occupant will not
release the insurance company from its duties to the lender.

{d) It must provide that the insurance
company gives up these rights:

(1) Any right to deny coverage for
the lender's benefit because the lender fails to notify the
insurance company of any hazardous use or vacancy.

(2) Any requirement that the lender
pay any policy premium. But, the lender may pay any
premium due if the Association fails to do so on time.

(3) Any right to contribution from
the lender.

(4) Any right to be subrogated to the
right of any lender against anyone causing the loss or o
require that any mortgage be transferred to the insurance
company. However, the insurance company may retain the
right of subrogation to the extent of insurance proceeds
received and retained by the lender, if the insurance
company gives up any claims for liability against the lender,
the Association, the board, the plan manager, the developer,
the owners and their guests, This must not, however, impair



the lender’s right to sue any person for any loss or
deficiency not covered by the insurance proceeds.

13.3 LIABILITY INSURANCE. The board must buy and
keep in effect commercial general liability insurance and, if
necessary, commercial umbrelia insurance. In this section
13,3, the commercial general liability insurance and
commercial umbrella insurance are together called the

“p{)iicy.”

A. WHO IS INSURED. The policy must cover claims
for persomal injury, bodily injury, death and property
damage against (i) the Association, the board, the developer,
and the plan manager, and (ii) each of their directors,
officers, employees, and agents, and (iii) all owners as a

group.

B. REQUIRED COVERAGE. The policy limits for
each accident or occurrence may not be less than $2,000,000
for personal injury, bodily injury, and death, and $500,000
for property damage. These amounts will rise or fall each
year with the rate of inflation in Honolulu, Hawaii, as
measured by the C.P.L index.

C. REQUIRED AND PROHIBITED PROVISIONS.
Unless the board decides the cost is unreasonably high (and
its decision will be final), the policy must provide as
follows:

1)  The policy must not limit or prohibit any
owner from buying other liability insurance for the owner’s
own benefit.

2) The policy must not relieve the insurance
company from lability because of any act or neglect of the
Association, the plan manager, the developer, the board, any
owner or occupant, or any person under any of them.

3y The policy must provide that the insurance
company gives up any right of subrogation to any right of
the persons insured by the policy as against the Association,
the board, the plan manager, the developer, the owners and
any persons under any of them.

4) The policy must contain a “cross-liability”
endorsement. This permits one person who is covered by
the policy to file a claim on the policy based on the acts or
failure to act of another person who is also covered by the

policy.

5) The policy must contain a “severability of
interest” provision. This prevents the insurance company
from denying the claim of one person who is covered by the
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policy because of the negligence of another person whao is
covered by the policy.

63 The policy must provide that the policy and
the coverage it provides may not be canceled or
substantially changed by the insurance company (whether or
not asked by the board) unless the insurance company gives
a written notice of the cancellation or change at least thirty
(30) days in advance. The notice must be sent to the board,
the plan manager, and the developer.

134 Moror VEHICLES. The board must buy and
maintain a commercial automobile liability policy of
insurance if the Association owns or leases any motor
vehicles. This is called the “policy” in this section 13.4. It
must insure the board, the Association, the developer, the
plan manager, and cach of their officers, directors, agents
and employees. It must cover claims for bodily injury,
death and property damage arising out of the condition, use,
operation, ownership or lease of any motor vehicle owned or
leased by the Association. The policy limits may not be less
than §1,000,000 for bodily injury or death or property
damage arising out of a single accident or occurrence. This
amount will rise or fall each year with the rate of inflation in
Honolulu, Hawail, as measured by the CPI index, The
policy must contain a severability of interest provision and a
cross-liability endorsement.

13.5 DIRECTORS AND OFFICERS INSURANCE. The board
must buy and maintain a policy insuring, to the extent
allowed by law, each person who is or was a director,
officer, agent or employee of the Association against all
liability in connection with any claim made against him or
her as a result of his or her holding that position, This is
called the “policy” in this section 13.5. The policy must
also cover anyone who serves, at the request of the
Association, as a director, officer, member, employee or
agent of another company or organization. The board will
choose the policy limits.

If it can be obtained at a reasonable cost, the policy must
provide coverage to the extent permitted by law for any
proceeding whether it is civil or criminal, administrative or
investigative. The policy must pay for any expense actually
and reasonably incurred. This includes, but is not limited to,
attorneys’ fees and costs, court costs, and payment of any
judgments, fines and settlements. The board may decide to
buy insurance to cover circumstances where direct
reimbursement is not required by law.

13.6 FIDELITY BONDS. A “fidelity bond” covers the loss
of money in the care or custody of the Association or the
plan manager. The Association must buy a fidelity bond or
fidelity insurance. It must cover the Association and the



plan manager. It must also cover each of their directors,
officers, agents, and employees who handle funds belonging
to or administered by the Association or the plan manager.
The fidelity bond or insurance must name the Association as
the person protected and who gets paid in case of loss (the
“obligee” or the “insured”}. The amount of the coverage
must not be less than one-half of one year’s estimated
operating expenses plus all of the savings of the
Association. The bond or insurance must also do these

things:

A. It must provide that it may not be canceled or
substantially changed without at least thirty (30) days’
advance writtenr notice to the Association and the plan

manager.

B. It must cover anyone who serves without pay (for
example, a volunteer). It must also waive {give up} any
defense based on excluding such persons from the definition
of the term “‘employee” or similar terms.

13,7 OTHER INSURANCE. The Association will buy all
other insurance required by law. This may include, for
example, temporary disability insurance and worker’s
compensation insurance. The owners have the right to buy
any extra insurance that they want for their own benefit and

at their own expense,

14, DAMAGE AND DESTRUCTION

14.1 DEFINITIONS.

A. “PROCEEDS” means insurance proceeds and
condemnation proceeds.

B. “INSURANCE PROCEEDS” means any money paid
by an insurance company for a loss.

C. “CONDEMNATION PROCEEDS” means any
money paid if the vacation property or any pait of it is
“taken”, meaning that it is condemned or is sold to a
condemning agency that has threatened to condemn it. The
government and certain other persons have the “power of
eminent domain.”" This means that they can make someone
seil their property to them. This process is called
“condemnation,” Anyone having the power of eminent
domain is called a “condemning agency.”

D. “EXCESS PROCEEDS” are proceeds:

1) From dissoiving or terminating (winding
up) the condominium or the fractional ownership plan for
any reasom;
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2) Remaining after paying the cost of repairs
and replacements;

3) Paid on agcount of a vacation unit that is
destroyed and is not rebuilt.  This could happen, for
example, if the law is changed so it cannot be rebuilt or if a
decision not to rebuild it is made under the condominiom

documents; or

4) Not required (i) to repair or replace any
vacation unit or its common furnishings, or (ii) to pay any
one or more owners for personal injury or loss or damage to
their property (in which case the proceeds will be distributed
with due regard to the loss or damage).

14.2 REPAIRING VYACATION PROPERTY. The
condominium documents govern all matters covered in them
relating to condemnation, damage or destruction to a
vacation unit or the common elements. In all other cases,
the following rules shall apply:

A. WHEN REPAIRS ARE REQUIRED. If a vacation
unit or its common furnishings are damaged or destroyed
(other than by ordinary wear and tear) the Association must
immediately repair the damage and replace anything that
cannot be repaired. Anything damaged by normal wear and
tear, however, need not be repaired or replaced while it is
still usable, reasonably attractive, safe, and in good
condition. The board will decide when such things will be
repaired or replaced and its decision will be final, If the
board decides it is better to replace something instead of
repairing it, the board may do so.

B. PAYING FOR THE REPAIRS, The Association will
use any available proceeds to pay for repairing or replacing
the vacation property that is damaged, destroyed, or
condemned. The Association also may use any money set
aside in a reserve account to repair or replace the damaged
iterns. The damage may not be covered by insurance, or the
available proceeds or applicable reserve account may not be
enough to pay the total cost of repairing or replacing the
damaged property. If so, the Association may charge a
special assessment to raise the money.

C. DiSBURSEMENT OF PROCEEDS. If the proceeds
exceed $500,000, then the proceeds will be paid to an
Insurance Trustee. The Association or the Insurance Trustee
will pay the cost of the work (as estimated by the board)
from time to time or at the direction of the board as the work
progresses. If an insurance trust is required, then the
Insurance Trustee will make payment periodically as the
work progresses and in a manner consistent with the
procedures then employed by prudent financial institutions
in the State of Hawail. The $500,000 amount will rise or



fall each year with the rate of inflation in Honolulu, Hawall,
as measured by the C.P.1, index.

14.3 LIABILITY FOR DAMAGES.

A. LIABILITY OF OWNERS AND OCCUPANTS FOR
DAMAGES. If an owner or an owner’s guest intentionally or
negligently damages or destroys any vacation property or
any other part of the condominium, that person must repay
the Association for all expenses related to repairing or
replacing it. That amount will be a personal charge. If an
exchange user or his or her guest intentionally or negligently
damages or destroys any vacation property or any other part
of the condominiuni, that person must repay the Association
for all expenses related to repairing or replacing it; the
owner of the fractional ownership interest whose use period
is used by the exchange user, however, is not responsible to
repay the Association. The board will decide what should
be repaired or replaced as a result of any damage or
destruction. The board’s decision will be binding on any
person responsible for repayment. This section [4.3A does
not apply to damage or destruction that the board decides is
the result of ordinary wear and tear.

B. No Ciam For LoOsses Pamm For By
INSURANCE, Degpite what section 14.3A says, the
Association and the owners will have ne claim or cause of
action against any occupant for damage or destruction to the
extent the loss is covered by insurance. An occupant will
have no claim or cause of action for any damage or
destruction of his or her own property against the
Association, the board, the plan manager, the developer, any
company related to the developer, (or any officers, directors,
employees or agents of the board, the plan manager, the
developer, or any related companies; or against any other
owner or occupant to the extent that the loss is covered by

insurance.

14.4 EXCESS PROCEEDS. Any excess proceeds payable to
the owners of a vacation unit must be paid as follows: Each
owner having an ownership share in the vacation unit will
be paid an amount equal to the total amount of excess
proceeds for that vacation unit multiplied by his or her
ownership share in that vacation unit. If a lender has a
mortgage on a fractional ownership interest in the unit, then
the share of excess proceeds for that fractional ownership
interest will be paid to the owner and the lender. Likewise,
if a fractional ownership interest in the unit is subject to an
agreement of sale, then the share of excess proceeds for that
fractional ownership interest will be paid to the buyer and
the seller under the agreement of sale.
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15. ADDING AND REMOVING APARTMENTS.

15.1 ADDING APARTMENTS TO THE PLAN. The developer
may add more apartments to the plan at any time and
without the consent of any owner or anyone else. Only the
developer may add apartments to the fractional ownership
plan. The developer is not promising to add any more
apartments to the plan. Owners who buy a fractional
ownership interest may enjoy certain advantages from
having units added but will have no legal right to insist that
units be added.

15.2 DECLARATION OF ANNEXATION.

A. REQUIRED CONTENT. The developer may add
apartmments to the plan by recording a “declaration of
annexation.” It must contain each of the following:

1} A legal description of each apartment and
the name of its record owner. If an apartment is owned by
anyone other than the developer, then the record owner must
egither sign the declaration of annexation or sign a document
Joining in and consenting to the declaration of annexation.

2} A statement submitting the apartment to this
declaration. This declaration must be identified by title and
recording data.

3) The unit number and unit type for the
apartment.  If an apartment is being added to an existing
unit type, it must have at least as many bedrooms and
bathrooms as other vacation units in that unit type.

4)  The list of use periods for the vacation unit.

5) A statement identifying any of the

apartments that will be inactive units.

B. OTHER PROVISIONS. The declaration of
annexation may establish new unit types or new kinds of
fractional ownership interests for anmy or all apartments
being added. It may also contain any other provisions that
the developer may consider appropriate. For example, it
may contain provisions relieving the record owner of any
responsibility for acts of the developer or the Association, or
for the operation of the plan. If it creates a new unit type or
new kind of fractional ownership interest, or if the developer
owns all vacation units of a particular unit type, then the
declaration of annexation may change the plan documents
with respect to that kind of fractional ownership interest or
unit type. For example, the developer could create
fractional ownership interests whose owners must reserve a
use period instead of having the right to use a designated use
period.



C. LIMITATION ON DEVELOPER’S RIGHTS. Despite
what section [5.2 says:

1) The declaration of annexation cannot
change the rights of existing owners (other than the
developer) to use the existing vacation property (other than
an inactive unit or property that the developer can remove
from the plan as described in section 15.3A);

2) The declaration of annexaticn cannot give
the owners of new kinds of fractional ownership interests
more than one vote for an every-other-year fractional
ownership interest, or two votes for an every-year fractional
ownership interest, or change the rights of other owners
from one vote for an every-other-year fractional ownership
interest or two votes for an every-year fractional ownership
interest. However, this does not mean that an amendment
cannot change other voting rights. For example, if certain
owners have the exclusive right to use a vacation unit and
the vacation unit is destroyed by a fire, then the declaration
of annexation might say that only those owners can vote on
whether or how to repair or replace that vacation unit.

153 ADDED'VACATION UNITS ARE GOVERNED BY THE
PLAN POCUMENTS. The plan documents will govern the
ownership, use and transfer of any apartment added to the
plan. Any added apartment will be considered a vacation
unit. Any money encurmbrances or liens on the apartment
on the date it is added must be subordinated to this
declaration and to the lien rights given to the Association by
this declaration. This rule will apply unless arrangements
are made so that when the developer transfers the fractional
ownership interests in that apartment, the fractional
ownership interests are released from the encumbrances and
liens, or other reasonable arrangements are made to pay
them off or to protect the owners from them. The lien of the
condomininm association for future assessments, however,
need not be made subordinate to this declaration.

15.4 ACTIVE AND INACTIVE UNITS.

A. DESIGNATION OF INACTIVE UNITS. The
developer may include more apartments in the plan than
may be needed at any particular time. The developer alone
may use any excess apartments. The excess apartments are
called “inactive units.” Each apartment included in the plan
by the developer is an active unit unless the developer
declares that it is an inactive unit in this declaration or in the
declaration of annexation that includes the apartment in the
plan.

B. CONVERTING AN INACTIVE UNIT TO AN ACTIVE
UniT. If a unit is an inactive unit, then the developer may
make it into an active unit by recording a document, called
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an “active property declaration.” The active property
declaration must (i) identify this declaration by date and
recording data, (ii) identify the apartment that will become
an active unit, and (i} expressly say that the unit will
become an active unit. When ‘this happens, that uanit
becomes an “active unit.,” If the developer records a first
deed transferring any interest in an inactive unit, that unit
will automatically become an active unit even if the
developer has not recorded an active property declaration.

15.5 APARTMENT MAY BE REMOVED FROM THE PLAN.
A. THEDEVELOPER RIGHTS.

1) WHEN THE DEVELOPER CAN REMOVE A
VACATION UNIT. If the developer owns all of the fractional
ownership interests in a vacation unit, it may remove that
vacation unit from the plan.

2} STEPS TO REMOVE A UNIT. To remove a
vacation unit, the developer must sign and record a
document named “‘declaration of removal.” It must contain
both of these things:

{a}) A legal description of the apartment
being removed from the plan.

(b) A statement that the apartment is no
longer subject to this declaration. This declaration must be
identified by title and recording data.

3) EFFECT OF REMOVAL. After the
declaration of removal is recorded, the apartments described
in it will no longer be vacation units or part of the fractional
ownership plan,

B. DAMAGED OR CONDEMNED UNITS.

1) WIHEN THE ASSOCIATION CAN REMOVE A
Unrt. The Association, through the board, may remove a
vacation unit from the plan if that vacation unit is destroyed
and a decision is made not to rebuild it, or if a vacation unit
is condemned or is to be transferred under threat of
condemnation. The board may remove a vacation unit even
if all assessments and personal charges with respect to that
vacation unit have not been paid.

2} STEPS TO REMOVE A UNIT,

(a) To remove a vacation unit, the
Association must record a document named “declaration of
removal.” It must contain each of these things:

(Hh A
apartment being removed.

legal description of the



{2) An affidavit signed by any two
officers of the Association. It must say either (i) that the
vacation unit was destroyed and is not being rebuilt, or (ii)
that the vacation unit was condemned or is being transferred
under threat of condemnation.

(3} A statement that the apartment is
no longer subject to this declaration. This declaration must
be identified by title and recording data.

3) EfFECT OF REMOVAL. After the

declaration of removal is recorded:

(a} The aparument will no longer be a
vacation unit or part of the fractional ownership plan.

(by The owners of fractional ownership
interests in that vacation unit will still be personally liable
for all assessments and personal charges owed by them even
though the vacation unit is no longer part of the plan.

{c) The Association’s lien will remain on
the vacation unit and any money received from the sale of it,
until all assessments and personal charges (including
interest, late fees, and attorneys’ fees) are paid in full. The
Association may sign a document releasing its lien in
connection with any sale of the vacation unit.

16. REVISING, TERMINATING, AND

INTERPRETING THIS DECLARATION

16.1 AMENDMENTS.

A. OWNERS’ RIGHTS. Subject to the limits
contained in section 16.1E, this declaration may be
“amended” (changed) from time to time if (1) the
amendment is approved by the vote of a majority of the
owners voting, and (2) if the developer still exists, the
developer gives s written consent and signs the
amendment. There is an exception to this rule: Some parts
of the plan documents require the approval of a majority of
the owners or more than a majority of the owners {(a “super-
majority”} before taking certain actions. Such a provision
cannot be amended unless (1) the number of votes cast by
owners voting in favor of that amendment equals or exceeds
the number of votes required to take action under that
provision {i.e., a majority of owners or a super-majority),
and (2) if the developer still exists, the developer gives its
written consent and signs the amendment. No amendment
under this section 16.1A will take effect until it is signed by
any two officers of the Association and recorded.

B, BoOARD’s RIGHTS.
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1)  The board may revise this declaration, the
articles, or the bylaws without the vote of the owners but
only when expressly permitted by this declaration. For
example, see section 15.5B.1).

2)  The board may amend this declaration, the
articles, or the bylaws as required to conform with the
provisions of the Hawaii Nonprofit Corporations Act, or any
other law or regulation adopted by a governmental authority
and that applies to the Association or to the plan.

The board may do the things listed in this section 16.1B if
the board adopts a resolution authorizing it. No vote or
other consent of the Association, the owners, their lenders,
or anyone else is necessary despite the requirements of
section 16.1A. If the developer still exists, however, then
the amendment will not be effective unless the developer
gives its written consent and signs the amendment. No
amendment made under this section 16.1B will take effect
until it is signed by two officers of the Association and
recorded.

C. RESTATEMENT OF PLAN DOCUMENTS. No
matter what else the plan documents say, the board and the
developer each have the right to restate any or all of the plan
documents and all amendments to it or them (which
includes, for example, all declarations of annexation and so
on). Either may do so without the consent of the other and
without the vote or other consent of any owner, lender, or
anyone else. No restatement of the declaration or bylaws
will take effect until it is signed by the developer or by two
officers of the Association and recorded.

D. DEVELOPER’S RIGHTS.

1) NATURE OF DEVELOPER'S RIGHTS.
Subject to the limits contained in section 16.1E, without the
consent or approval of any person (including, for example,
the association, the board, any owner and anyone having a
contract to buy a fractional ownership interest), the
developer may change this declaration (which includes any
declaration of annexation) at any time and from time to
time:

(a) And for any purpose before any first
deed or agreement of sale is recorded;

(b) To comply with the laws and
regulations of the State of Hawaii;
() To comply with the Jlaws and

regulations of any other place {for example, the State of
Maine) or the requirements of any government agency (such
as the California Department of Real Estate) in connection



with the registration of the condominium or the plan to
permit the sale of fractional ownership interests there;

{d) To satisfy requests for changes made
to the developer by any commercial lender loaning money to
the developer or to individual owners, by any investor in
mortgages initially made in favor of the developer, or by any
title company licensed to do business in the State of Hawaii;

{e) To facilitate the operation and
management of the plan or the sale of the fractional
interests, of to facilitate participation in a given exchange
program;

(f) In any declaration of annexation
adding new unit types or creating new kinds of fractional
ownership interests (o the extent permitted by section 15.2;

(g) To establish a new unit type as
permifted by section 3.4B.2);

(h) To establish new kinds of fractional
ownership interests as permitted by section 4.5; or

(i} To correct any errors or mistakes in
any of the plan documents.

2) EFFECT. An amendment made by the
developer under this section 16.1D will take effect when it is
signed by the developer and recorded. It does not have to be
signed or approved by anyone else.

E. LIMITS ON AMENDMENTS.

1)  Unless it is signed by the owner and the
owner’s lender (if any), no amendment may:

(a) Take away the right of any owner to
use the owner’s unit during his or her use period.

(b) Change an owner’s ownership share in
his or her unit. This does not prevent changes in an owner’s
undivided interest in the condominium made by the
condominium developer when using the condominium
developer’s reserved rights under the condominivm
documents, such as the right to create more apartments in
the condominium.

{c) Change the right of an owner to cast
one vote for an every-other-year fractional ownership
interest or two votes for an every-year fractional ownership

interest.

2) Nc amendment to any of the plan
documents may change the rights and privileges of the
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developer unless the developer (i) consents to the change in
writing, and (11} signs the amendment to show its consent.

F. BINDING EFFECT. Any amendment that
complies with the provisions of this section 16.1, will be
binding on the vacation property, every fractional ownership
interest and everyone, including every owner and every
lender, who has any interest in the fractional ownership
interest or any vacation property.

16.2 TERMINATING THIS DECLARATION, This
declaration will remain in effect for sixty (60) years from
the day it is recorded. After that, it will continue in effect
for additional ten (10) year periods until an amendment
canceling it is recorded. This declaration will terminate
carlier if any of these things happen:

A. All of the vacation uanits are destroyed and a
decision is made under the condominium documents not to
repair, rebuild, or restore them.

B. All of the wvacation units are taken in
condemnation proceedings or under threat of condemnation.

C. The condominium declaration terminates.

D. A majority of the owners vote to terminate the
plan at a regular or special meeting of the association held
on or after December 31, 2017.

When this declaration terminates, (a) the owners of
fractional ownership interests will remain personally liable
for all assessments and personal charges owed by them, and
{b) the Association’s lien will remain on each owner's
interest in the vacation unit and any money received from
the sale of it, until afl assessments and personal charges
(including interest, late fees, and collection costs) are paid in
full and the Association’s affairs are finally settled. Each
present and future owner, and every other person who
obtains any interest in a fractional ownership interest (such
as a lender), gives the Association a special power of
attorney to sell any or all vacation units with respect to
which this declaration has terminated, and to engage a real
estate broker to offer such units for sale. This power of
attorney will stay in effect until the sale is fully closed, even
after if it is after this declaration terminates. All money
received from the sale of any vacation property will be
distributed as provided in section 14.4 above for excess
proceeds.



16.3 ToE RULE AGAINST PERPETUITIES.

A. GENERAL NATURE OF THE RULE. The “rule
against perpetuities” (the “RAP) is a legal rule. 1t limits the
amount of time that may pass between (i) the date when an
interest in real estate is created, and (ii) the date when the
interest “vests” such as when the owner of that interest
becomes entitled to possession of the property. The RAP
creates a deadline for this to happen. This deadline is called
the “RAP deadline” in this declaration. In legal terms, the
interest becomes ‘“vested” in the future. For convenience,
however, we will say that the transfer “takes effect in the

future.”

B. APPLYING THE RULE. No matter what else this
declaration says, if any part of this declaration violates the
RAP or any other limit imposed by law on the duration of
the part, then that part will be effective only until the earlier
of:

‘4

% the maximum period permitted by law, or

% 21 years after the death of the last survivor of the now
living descendants of Joseph and Rose Kennedy of
Massachusetts and George H. W, Bush of Texas.

16.4 EFFECT OF INVALID PROVISIONS. The provisions of
this declaration are “‘severable”. This means that if any part
of it is not legal or valid, that part can be ignored. But the
rest of this declaration will remain in effect and everyone

must gbey it.

16.5 EFFECT OF FAILURE TO ENFORCE. A violation of
any part of the plan documents by one person does not
excuse that person or anyone else from his or her duty to
obey that and all other parts of the plan documents. Any
failure to enforce any provision of the plan documents does
not limit or take away the right to enforce that provision
later. This will be true no matter how many times a
violation is ignored or overlooked.

16.6 INTERPRETING THIS DECLARATION. To make this
declaration easier to read and understand, many chapters
include an introduction. The introduction is intended to help
you understand what the chapter is about by giving you a
general explanation. Likewise, captions have been added to
many sections. The developer has also included a table of
contents. These are intended to help you find particular
parts of this declaration. ¥t is important to realize, however,
that the captions, introductions, and table of contents have
been included as a matter of convenience and for reference.
They do not define, limit or describe the scope or intent of
the provisions of this declaration. You should read with
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care each and every part of this declaration, not just the
captions, the introductions, or the table of contents.

Where this declaration or the other plan documents say
things like “for example”, it means that there may be other
examples besides the examples given. Likewise, when the
plan documents use language such as “among other things”,
“including”, and similar phrases, the effect of those sections
is not limited to the examples given unless it clearly says so.

16.7 PRONOUNS. Pronouns (for example, “his” or “her”)
used in the plan documents include the male, female, and
neuter genders and include the singular and plural numbers.
as the case may be.

17. MISCELLANEOUS PROVISIONS AND

GLOSSARY OF LEGAL TERMS

17.1 TRANSFER OF DEVELOPER’S RIGHTS.

A. If the developer signs and records a document
that expressly transfers some or all of its rights or duties as
the developer under the plan documents to someone else,
then that person will become the “developer” to the extent
of the rights and duties transferred. After a transfer (i) the
new developer has and may use the rights transferred to it,
and (ii) the old developer is automatically relieved of any
and all liability arising after the transfer takes effect with
respect to the rights and duties transferred; and (iii) the new
developer will not be liable for any violation of the plan
documents or other acts of the prior developer(s).

B. The developer may transfer its rights as coliateral
for a foan. If so, the lender will not have the rights or duties
of the “developer™ until (i) it forecloses the loan, (i) it holds
the rights of the developer outright, and (iii) it notifies the
Association that this has happened and provides a copy of
the legal documents by which it holds the rights of the
developer. Under section 17.1A, the developer may also
transfer its rights and duties to a lender in place of
foreclosure.

C. A transfer of all rights of the developer will
automatically transfer the developer’s easements under this
declaration. This will happen even if the transfer document
does not say so.

17.2 DEVELOPER CONSENT. If this declaration requires
the consent or approval of the developer, then the developer
can give or not give its consent, and impose conditions to
giving its consent, in the developer’s sole discretion and
whether or not it is reasonable to do so0.



17.3 Norices. Except as otherwise expressly provided in
this declaration or in the bylaws, or required by law, all
notices must be given as follows:

A. NoOTICE TO OWNERS. Notice {0 an owner may
be given by delivering it in person or by mail, fax, or
messenger service. The notice must be mailed or delivered
to his or her address as it is shown on the membership list.
If more than one person is the “owner” of a fractional
ownership interest, notice to all owners of that fractional
ownership interest may be given by providing notice {o any
one of them.

B. NOTICE TO THE ASSOCIATION. Notice to the
Assoctation must be given only to the registered agent of the
Association or, if there is no registered agent, then to the
president, vice-president, secretary, or any director. The
notice may be given personally or by mail, fax, or
messenger service. The notice must be mailed or delivered
to the address as shown on the membership list, or to any
other address designated by notice to the developer and to
all owners and lenders,

C. NOTICE TO THE PLAN MANAGER. Notice to the
plan manager must be mailed or delivered to the plan
manager at its address as shown in the managemenmt
contract, or to any other address that the plan manager
designates by notice to the Association from time to time.

D. NOTICE TO THE DEVELOPER. Notice to the
developer must be given to the president of the developer.
The notice may be given personally or by mail, fax, or
messenger service. The notice must be matled or delivered
to the president of the developer at the address shown on the
membership list, or to any other address that the developer
designates by notice to the Association from time to time.

E. NOTICE TO A LENDER. Notice to a lender or to
an insurer or guarantor of a mortgage may be given
delivering it in person or by mail, fax, or messenger service,
The notice must be mailed or delivered to its address as it is
shown on the membership list, or to any other address that it
designates by notice to the board.

F. NATURE OF NOTICE. All notices must be in
writing.

1) A notice from the Association to a member
is effective when it is mailed, so long as the postage is paid
and it is addressed to the member’'s address shown in the
Association’s current list of members.

2} A notice to anyone efse will be effective on
the earliest of the following:
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{a) When itisreceived.

{b) Five (5) days after it is deposited in the
US mail, as evidenced by the postmark, so long as the notice
is mailed with the correct address and with first class
postage affixed.

(¢) On the date shown on the retumn
receipt if the notice is sent by registered or certified mail,
return receipt requested and the receipt is signed by or on
behalf of the person to whom the notice is addressed.

{d) If the notice is faxed, except as
otherwise required by law, upon electronic confirmation of
delivery by the fax machine at the fax phone number shown
on the Association’s records.

3}  Except as otherwise required by law, and
regardless of what sections 17.3F.1) and 17.3F.2) say,
notices of addresses and changes of addresses will be
deemed given only when they are actually received.

4) The addresses for purposes of this
sectiont 17.3 may be changed by giving written notice of the
change. Unless written notice of an address change is
received, the last address will remain effective for all
purposes.

G. CHANGES TO NOTICE REQUIREMENTS. Despite
what section 16.1 says, the board may change the notice
requirements of this section 17.3 to comply with any change
in the law that governs giving notices and that applies to the
plan or to the Association. The board may do so by
changing the association rules.

17.4 SPECIAL POWER OF ATTORNEY. Whenever this
declaration or the bylaws provide that an owner or other
person gives a “power of attorney” or appoinis someone as
“attorney-in-fact”, the following rules apply:

A. The power of attorney appointment is permanent.
In legal terms, it is “coupled with an interest,” it is
“Irrevocable,” it is a “durable power of attorney,” and it will
not be affected by any disability of the person who gives it.

B. It includes “fill power of substitution”” This
means that the person given the power of attorney can let
someone else act in his or her place as a substitute attorney-
in-fact.

C. Each owner {or other person) gives the power of
attorney whether or not it expressly says so in the deed,
mortgage or other document by which he or she obtained



any interest in the fractional ownership plan or the vacation
unit.

D. Itis a “special power of attorney.” This means
that the attorney-in-fact has the power to do only the things
stated or intended by the plan documents; this includes,
however, the power to do anything else necessary or
convenient to accomplish the stated or intended goal
Ambiguities must be resolved in favor of giving, not
denying, the attorney-in-fact the power to act.

E. Ifasked by the attorney-in-fact, the person who is
giving the special power of attorney must promptly deliver a
signed and notarized special power of attorney in the form
requested by the attorney~in-fact,

17.8 GLOSSARY OF LEGAL TERMS.

A. “AGREEMENT OF SALE” means a recorded
contract that binds the seller to sell and the buyer to buy a
fractional ownership interest and under which the seller
keeps the title to the fractional ownership interest as
collateral for payment of the sales price. The buyer,
however, is considered the owner of the fractional
ownership interest and can use a vacation unit during his or
her use period so long as the buyer makes all payments and
keeps his or her promises under the agreement of sale.

B. “ATTACHMENT" refers to the act or process of
seizing property under a court order.

C. “DEED” means any document (except a recorded
lease or an agreement of sale} used to transfer ownership of
a fractional ownership interest.

D. *“EASEMENT"” means any right to use property
possessed by someone else.

E. “ENCUMBER"” refers to putting a legal claim or
“encumbrance” on property.

F. “ENCUMBRANCE” means a right or interest in
property held by someone other than the owner of that

property.
G. “Hawan CoNDOMINIUM LAW” means the
Hawaii Condominium Property Act, Chapter 514A, Hawaii

Revised Statutes, or any law that replaces that law (for
example, Chapter 514B, Hawaii Revised Statutes, to the

extent that it applies).

H. “INCUR" means to pay or to become obligated to
pay, or both.
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I, “JOINT AND SEVERAL LIABILITY” means that
two or more pecple are each fully responsible to keep a
promise or pay a sum of money. This means that each
person may be required to pay the whole amount due, not
just part of it or his or her share of it.

J.  “LENDER" means anyone who has a mortgage on
a fractional ownership interest.

K. “LIEN” is a legal term. In general, it refers to a
claim against property. For example, a mortgage on a
fractional ownership interest is a claim on the fractional
ownership interest as collateral for the payment of money.

L. “MAJORITY OF THE OWNERS” means owners of
more than fifty percent (50%) of the total number of votes
for all fractional ownership interests in the fractional
ownership plan. Any reference to a specific percentage of
owners means owners having that percentage of the total
number of votes for all fractional ownership interests in the
plan. When it refers to having a quorum or taking a vote,
these terms mean owners of a majority or other specific
percentage of the votes for all fractional ownership interests
then entitled to vote. The bylaws explain how and when an
owner’s voting rights may be suspended,

M. “MAJORITY OF THE OWNERS VOTING” means
owners of more than fifty percent (50%) of the total number
of votes for all fractional ownership interests held by owners
present and casting votes on the matter at hand. Any
reference to a specific percentage of “owners voting” means
owners having that percentage of the total number of votes
held by owners present and casting votes on the matter.
When it refers to having a quorum or taking a vote, only the
votes of fractional ownership interests then entitled to vote
will be considered. The bylaws explain how and when an
owner’s voting rights may be suspended.

N. “MORTGAGE”, when used as a noun, means a
recorded mortgage or deed of trust by which an owner's
fractional ownership interest becomes collateral for the
repayment of a loan, Usually, if the loan isn’t repaid, the
fractional ownership interest will be sold and the money will
be used to repay the loan. When used as a verb, “mortgage”
refers to making a fractional ownership interest subject to a
mortgage or deed of trust.

O. “PERSON” means any natural person or any
corporation, partnership, limited partnership, limited
liability partnership, joint venture, trust, limited liability
company, or other legal entity. Terms like “somebody,”
“nobody,” “someone,” “anyone,” and so on refer to a
“person” and, depending on the context, may refer to a
person who is an “‘owner.”



P. “RECORD", “RECORDED", “RECORDING™, and
similar terms mean recorded in the Bureau of Conveyances
of the State of Hawaii,

Q. “SUBORDINATE TO” means governed by. For
example, if a mortgage is “subordinate t0” this declaration
then the mortgage will be govemed by and will not affect
the declaration. If something in the mortgage does not agree
with this declaration, then the declaration will control and
must be obeyed.

R, “TENANTS IN COMMON" refers to the
relationship between co-owners of property. When the co-
owners are fenants in conunon, then each person owns a
separate undivided interest or ownership share in the
property. An owner may mortgage or sell his or her
ownership share. The owner meay also leave it to someone
else in his or her will.

8. “TRANSFER” means any way one person may
receive a fractional ownership interest from another,
including for example a volumtary sale, an involuntary sale
{such as a foreclosure sale), a recorded lease, an inheritance
or a gift.

T. “UNDIVIDED INTEREST" refers to the ownership
of property by two or more persons as tenants in common,
Each person owns a share in the property, sometimes called
an “ownership share.” For example, if two people (who are
not married) own an apartment as tenants in common, then
normally each person would own a one-half ownership
share in a typical case. If four people own it as tenants in
common, then each would own a one-fourth ownership
share, also called a one-fourth undivided interest or
“ownership share” of that apartment.

The developer signed this declaration on -jl:/z /2 , 2006,

KAHALU'U BEACH CLUB LLC
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By:
Name:

Its:
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(.L/V

Scott F. Chuzch

Mmisz_/y Mo ber




STATE OF HAWATI }
‘ ) ss:

COUNTY OF %‘Vid )
: 7
On this Ké_ﬁ day of ﬁ / 4 » 2006, before me personally appeared &iﬂﬁ /- amj’), to me personally

known, who being by me duly sworn or affirmed, did say that such person executed the foregoing instrument as the free act
and deed of such person, and if applicable in the capacity shown, having been duly authorized to execute such instrument in

such capacity, %
« Fo

7 . »
Name: J/lﬂ/ 4 éé‘é MS’L
Notary Public, State of Hawaii

My Commission expires: %ﬁﬁ/y ’7 3, e
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EXHIBIT “A”

The initial vacation units consist of the condominium apartments listed in the following table,

Apartment No. / Unit No. Common Interest Unit Type Active or Inactive
2-101 4.7633% 2 Bedroom Active
2-201 4.7633% 2 Bedroom Active
2-202 5.0481% 2 Bedroom Active
2-203 4.7633% 2 Bedroom Active
2-301 4.7633% 2 Bedroom Active
2-303 4,7633% 2 Bedroom Active

Each apartment and its common interest is listed on a separate row. Each apartment is more particularly described as follows:

FIRST:

The apartment identified by the apartment number listed in column 1 of the table shown above in the condominium
property regime known as the “The Beach Villas at Kahalu'u” (herein called the “condominium™), as established by that
certain Declaration of Condominium Property Regime of The Beach Villas at Kahalu'u, dated February 3, 2004, and recorded
as Document No. 2004-029098, , as amended and restated by that certain Amended and Restated Declaration of Condominium
Property Regime of The Beach Villas at Kahaluu, dated December 12, 20085, and recorded in said Bureau as Document No.
2005-259696 (herein as it may be further amended and restated from time to time called the "condominium declaration) and
as shown on the plans of the condominium recorded as Condominium Map No. 3706 (herein with any amendments called the
“condominium map”), together with the limited common elements, if any, and the rights and easements appurtenant to the
apartment as established by and described in the condominium declaration, but subject to the rights and easements excepted in
the condominium declaration.

SECOND:

An undivided percentage interest in and to the common elements of the condominium (including the land) equal to the
percentage interest stated in column 2 of the table shown above, or such other percentage interest as hereafter established for
the apartment by any amendment of the condominium declaration, as tenant in common with the other owners of apartments in
the condominium. The land of the condominium is described in the condominium declaration. That description, as it may be
amended from time to time, is hereby incorporated herein by this reference.

TOGETHER WITH, AS TO FIRST AND SECOND, appurtenant easements described in (i) the condominium declaration,
{ii) that certain Declaration of Merger of Condominium Phases of The Beach Villas at Kahalu’u, dated February 3, 2004, and
recorded as Document No, 2004-029097, (herein with any amendments called the “declaration of merger”), and SUBJECT
TO the easements, encroachments, encumbrances, restrictions, covenants, agreements, obligations, conditions, exceptions,
reservations, and other provisions set forth in:

1. The declaration of merger; and
2. The condominium declaration, the Bylaws of the Association of Apartment Owners of The Beach Villas at Kahalu'u

recorded as Document No. 2004-029099 (the “condominium bylaws™), any rules and regulations adopted thereunder (the
“condominium rules”™), as any of the same may be amended from time to time, and the condominivm map, to which reference

is hereby made.

BEING A PORTION of the property conveyed to the developer by that certain Warranty Deed dated October 24, 1996,
recorded November 1, 1996, in the Bureau of Conveyances of the State of Hawaii as Document No. 96-156563.
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SUBJECT, HOWEVER, TO all of the encumbrances described in Exhibit “A” to the condominium declaration, each of
which is incorporated herein by this reference, and to all other encumbrances of record.
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FILED_07/12/2006 10:35 AM EXHIBIT “B”

Business Registration Division

consuer arrane g | The Beach Villas at Kahalu'u

State of Mawaif

Fractional Owners Association

ARTICLES OF INCORPORATION

Section 414D-32, Howaii Revised Statutes

The person who signed ihis document desires 10 form a nonprofit corporation under the laws of the State of Hawaii

and certifies the following:

ARTICLE L
DEFINITIONS

Sectian 1.1 In this document, the following lerms
have the following meanings:

A, “Hawaii Nonprofit Corporatians Act’ means
Chapter 414D, Hawaii Revised Statutes, as it may be
amended from time o time, or any successor or
replacement law,

B, “Association™ means the corporation.

C. "Plan Documents” means the following
documents and any changes and additions properly
made ta any of them from time to time:

{1} “Articles” means these Articles of
Incorporation.

(2) “Declaration™ means that certzin
document named *The Beach Villas at Kahalu'u
Declaration of Covenants, Conditions, Easements and
Restrictions for Fractional Ownership™ recorded in the
Bureay of Conveyances of the State of Hawaii.

(3) "Bylaws” means the bylaws of the
Association. A copy of the initial bylaws is attached to
the declaration.

{4} “Association Rules” means the rules and
regulations adopted by the developer and any changes
made to them from time to time by the Association in
accordance with the declaration.

D. *“Plan” means the plan crested by the plan
documents.

Copytight © July 11, 2006, Charles £, Pear, Jr.

Sectlon 1.2 Certain other terms used in these articles
are defined in the declaration or bylaws. Those terms
will have the same meaning here as in the declaration
or bylaws uniess the context clearly requires
atherwise.

ARTICLE 2
NAME

The name of the corporation is “The Beach Villas
at Kahalu'u Fractional Owners Association.”

ARTICLE 3
INITIAL MAILING ADDRESS

The mailing address of the corporation’s initial
principal office is 78-216 Makole'a Street. #32,
Kailua-Kona, Hawaii 96740,

ARTICLE 4
DurATION

The corporation will exist forever unless it is
dissolved as provided in the Hawaii Nonprofit
Corporations Act.

ARTICLE §
PURPOSES AND POWERS

Section 5.1 Purposes. The corporation is organized
for the following purposes:

A. To be the association of owners required by
the declaration, and to have the rights and duties of the
Association as provided in the plan documents or by
law;

'
e

ZO00Z2 /€1 /40

2000



B. To provide an entity to further the interests of
the members and the developer: and

C. To engage in any lawful activity for which
nonprofit corporations may be incorporated under the
Hawaii Nonprofit Corporations Act.

Section 5.2 Powers and Duties. The corporation has
and may exercise any or all of these powers and has
cach of these duties and obligations:

A. It has the powers. duties and obligations
granted to or imposed on the Association in the
declaration, these articles. or the bylaws.

B. It has the powers, duties snd obligations of a
nonprofit corporation under the laws of the State of
Hawaii.

C. It has any other powers, duties and
obligations that it has by law or that are necessary or
helpful to carry out the functions of the Association
under the declaration, these articles, or the bylaws, or
that otherwise promote the genera) benefit of the
members.

Section 8.3 Specific Powers. Without limiting the
powers and duties of the Association as stated in
section 5.2 or in the Hawaii Nonprofit Corporations
Act, the Association has the following specific powers:

A. To manage, control, and operate the plan as
provided in the plan documents;

B. To manage, control, operate, maintain, repair.
replace. and improve the vacation property and any
other property for which the corporation has a right or
duty to provide such services;

C. To pay the cxpenses and costs described in
the plan documents, and 10 charge and collect the
assessments, personal charges. and other amounts
described in the plan documents;

D. To enforce the plan documents:

E. To join and participale in any exchange
program {to the extent permitted by the plan
documents), in any trade organizations, or in any other
travel-related activities or programs that may benefit
the members;

F. To engage in activities that will foster,
promote, of advance the common interests of the
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members or encourage and promote fractional
ownership or vacalion ownership in the State of
Hawaii.

G. To make contracts and guarentees and incur
liabilities, borrow money, issue notes and other
obligations, and to secure any of its obligations by
mortgage or pledge of all or any part of its propeny,
assets, franchises, or income;

H. To act as principal, agent, joint veaturer,
partner, or in any capacity that may be authorized or
approved by the board of directors of the corporation;
and

I.  To exercise all other rights and powers and to
perform all other duties of the Association under the

plan documents.

Section 5.4 Purposes gnd Powers. The provisions of

sections 5.1, 5.2, and 5.3 will cach be construed as
purposes and powers.

Section 5.5 Limits on_Association Powers. The
purposes, powers and duties of the Association are

subject to any limits set by law or by the declaration,
these articles, or the bylaws, The developer is
expressly declared 1o be an intended third-party
beneficiary of this limitation. This means, among
other things, that this limitation is imtended to protect
the developer and that the developer may enforce it.

ARTICLE 6
BOARD OF DIRECTORS

Section 6,1 Auwthority of Board. Subject to any limits
imposed by law:

A. The business and affairs of the Association
are contralied by its board of directors. Except as
limited by law or by the declaration, these articles, or
the bylaws, the board may exercise all powers and
must perform all duties of the Association. The board
may not, however, take any action that, by law or
under the declaration, these articles, or the bylaws,
must be taken, authorized or approved by the members
of the Association, or by some part or percentage of
them.

B. The bylaws govern the method of appointing,
electing, removing and filling vacancies in the board,
and the term of office of directors and officers.
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C. Subject to any limitations in the Hawaii
Nonprofit Corporations Act. the bourd may delegate its
powers (o the officers of the Association or to one or
more professional managers hired by the Association,
including but not limited to the plan manager. This
authority is subject to any limits contained in the
deciaration, these articles. or the bylaws.

Section 6.2 Number of Directors. The board will
have not less than three {3) directors nor more than
seven (7). The number of directors may be changed by
an amendment to these articles or to the bylaws.

Section 6.3 Initia} Directors. The initial board wiil
consist of three (3) directors. The developer shall
appoint the initis] dircctors. Those persons will hold
office untit replacement directors are elecled or
appointed in the manner provided in the bylaws unless
they are removed by the developer. The developer
may replace any director that it removes.

Section 6.4 Limitation of Liability of Directors. A

director shall have no personal lisbility to the
Association or its members for money damages for
breach of the director's duties to the corporation and
its members; provided, that this does not eliminate the
liability of a director for those things for which, under
the Hawaii Nonprofit Corporations Act, a director’s
liability cannot be eliminated.

ARTICLET
MEMBERS AND VOTING

Section 7.1 Members. The corporation has members.
Memberships will be issued only in the manner and on
the conditions described in the declaration and bylaws.
The corporation may have different kinds or classes of
members as described in these articles or in the
declaration or bylaws,

A. Clpss A Members. The Class A members
shall consist of all owners of fractional ownership
interests. This includes the developer to the extent tha
it is deemed to be the owner of a fractional ownership

interest.

B. (lass B Member. The developer shall be the
sole member of a separate class of members to be

known as the “Class B member.” The membership of
the developer in its capacity as the “developer” shall
be separate and distinct from any Class A membership
that it may hold by reason of being an owner. The
Class B membership shall terminate when the
developer no longer owns any fractional ownership
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interest and no longer holds a mortgage on any
fractional ownership interest, or when nobady holds
the rights of the “developer” under the plan
documents.

Section 7.2 Voting. The members are entitled to vote
as provided in these articles, the declaration, and the

bylaws.
A. QGeneral.

(i) Class_A Mecmbers. Each every-yeéar

fractional ownership inigrest has two {2) votes. Each
every-other-year fractional ownership interest has one
(1} vote. When a fractional ownership interest is
owned by moare than one persen, its co-owners do not
cach receive their own votes. Instead. the co-owners
of that fractional ownership interest must share the one
or two votes for that fractional ownership interest,
Only one vate may be cast for cach every-other-year
fractional ownership interest, and only two votes may
be cast for each every-year fractional ownership
interest.

(2) Class B Member. Except where these
articles, the declaration, or the bylaws provide
otherwise, the developer will have no voting rights in
its capacity as the Class B member.

B. Voting. Voting will not be done by class
except where the plan documents expressly provide
otherwise. For example:

(1) In cases where the plan documents
provide for action by a “majority of the owners” or by
a “majority of the members”, or by a “majority of the
owners voting” or a “majority of the members voting,”
or similar provisions, the votes of all Class A members
will be counted, including the developer to the exient
that it is then a Class A member. This rule is subject
10 the rule in section 7.2B.(2).

{2) Certain provisions of these articles or the
other plan documents may require (i) the vote of the
members (or 3 "majority of the members,” a “majority
of the members votiag,” etc.). plus (ii} the vole,
consemt or approval of the developer. In those cases,
the votes of all Class A members, including the
developer to the extent that it is then a Class A
member, wili be counted with respect to the
satisfaction of condition (i). In addition, however, the
separate vote, cansent or approval of the developer, in
its capacity as the Class B member. also will be
required to satisfy condition (ii).
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(3) Section 10.3 of these articles, and certain
provisions of the other plan documents, permit the
amendment of these articles or other plan documents
by vole or written consent of the developer alone. In
such cases, (i) only the developer, in its capacity as the
Class B member, can vote on such issues (or take
action by written consent), and (ii} no Class A
members will be entitled to vote or 1o give ur withhold
their consent, nor shall any vote or writtén consent of
the Class A members be required 1o amend thesc
articles or the other plan documents in such
circumstances.

C. Ifany Class A member or the member’s guest
violales the plan documents, the Association may,
among other things, suspend the member's rights under
the plan documents, including the member's rights to
vote Or participate in any matter before the
Association, The nature of this right and the
procedures for suspension are stated in the declaration
and bylaws.

D. In all other respects, voting rights arc
governed by and may be limited, enlarged or denied as
provided in the declaration. the bylaws, and these
articles.

ARTICLES
ASSESSMENTS AND PERSONAL CHARGES

The Association may charge assessments, personal
charges, and other sums to and collect them from the
members from time to time in accordance with the
provisions of the plan documents. The members must
pay the assessments, personal charges, and other sums,
and will be personally liable to do so. The members
are not individually or personally liable for the debts of
the Association, but this does not relieve them from
liability to pay the amounts charged to them pursuant
to the plan documents. The Association may foreclose
on a fractional ownership interest for non-payment of
assessments, personal charges, or other sums due.

ARTICLE 9
NON-PROFIT NATURE

The corporation is nonprofit in nature. It cannot
authorize or issue shares of stock. No dividends may
be paid and no part of the income or profit of the
corporation may be distributed to its members,
directors. or officers. Subject to any limits contained
in the declaration or bylaws: {a) the Association may
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pay reasonable compensation to its members, officers
or directors for services actually provided to or for the
benefit of the Association, and (b} the Association may
reimburse any expenses incurred for the Association
by any officer, director, member, agent or employce,
or any other person or entity authorized by the board.
Upon dissolution or final liquidation, the Association
may make distributions to its members in accordance
with the requirements of the bylaws and the Hawaii
Nonprofit Corporations Act, and no such distribution
will be deemed to be a dividend or a distribution of
income or profit (as now provided by the Hawaii
Nonprofit Corporations Act).

ARTICLE 10
AMENDMENTS

Section 10.1 Amendmem by Vole of Members.

Except as provided in sections [0.2 and 10.3, thesc
articles may be amended if cach of these requirements
arc met:

A. The board must adop! a resolution setting
forth the proposed amendment and directing that it be
submitted to a vole a1 an annual or special meeting of
the Association,

B. The notice of the meeting given to the
members, or a document sent with the notice, must set
forth the proposed amendment or a summary of the
changes to be made by it.

C. The proposed amendment must receive at
least two-thirds of the votes held by members present
at the meeting, in person or by proxy, or any higher
percentage required by law.

D. If the developer (i) owns a fractional
ownership interest, or {ii} holds a mortgage on &
fractional ownership interest, or (i) is otherwise
decmed to be 3 member, then the amendment will not
be effective unless the developer approves it in
writing.

Section 1.2 Amendment By The Hoard, These

articles may be amended by the vote of a majority of
the directors in office as necessary (i} to conform these
articles to any change to the declaration or bylaws
made by the developer when using the developer's
reserved rights to amend the declaration or bylaws, or
(i1} to conform these articles to any change in the
Hawaii Nonprofit Corporations Act. No members are
entitled to vote on any amendment proposed for these
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purposes. Unless otherwise required by iaw, no notice
or mesting is required for the purpose of making an
amendment pursuant to this section 10.2.

Section 103 endmen v . These
articles may be amended by the vote or written cansent
of the developer when using the developer’s teserved
rights to amend the plan documents as described in the
declaration or bylaws. No other members are entitled
to vote on any amendment 1o be made pursusnt to this
section 10,3, Unless otherwise required by law, (i} no
meeting is required for the purpose of making an
amendment pursusnt to this section 10.3, and (if) no
notice is reguired should a meeling be catled for the
pwposeefmakjnganamendnm;)mnnttothis
section 10.3. The developer also may usc the special
power of attorney granted to it in the declaration or
bylaws to consent to the amendment on behalf of the
members and/or to take action on behalf of the
Association by unanirnous written consent.

Section 10.4 f Developer's Rights. No
amendment may change the rights and privileges of the
developer under these articles or the other plan

Vvillas At Kahalu’u

documents unless the developer approves the
amendment it writing,

Section 10.5 Restatement. The Association may
restate these articles in the mnner provided in the
Hawaii Nonprofit Corpovations Act. No vole or other
consent of the members is necessary.

ARTICLE 11
REGISTERED AGENT

The strest address of the corporation’s initial

i office is 78-2156 Makole'a Strest, # 32,
Kailua-Kona 96740, and the name of the initial
registered agent at that office is Scott F. Church.

ARTICLE 12
INCORPORATOR

Scott ¥. Church is the incorporator. His address js
78-216 Makole a Street, # 32, Kailua-Kona 96740.

I CermiFy under the penalties of Section 414D-12 of the Hawaii Revised Statutes that | have read the
staternents contained in this document and that the statements are true and correcL

"
DATED this l day of x& . 2006,

SCOTTF. CHURCH
(Type/Primt Name of Incorporator)

Copyright © June 18, 2006, Charies E. Pear. Jr.
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1. GENERAL PROVISIONS

1.1 THE ASSOCIATION; ITS NAME AND ADDRESS.
The “Association” is a non-profit Hawaii corporation.
Its name is “The Beach Villas at Kahalu’u Fractional
Owners Association.” lts principal office is at 78-216
Makole'a Street, #32, Kailua-Kona, Hawaii 96740.
From time to time, the board of directors may choose
a new principal office elsewhere in Hawaii.

1.2 DEFINITIONS, This section defines certain
words or phrases having special meanings in these
bylaws. Other terms are defined elsewhere in these
bylaws in order to put them in context. Defined
terms will have the special meanings assigned to
them except where the context clearly requires
otherwise. In addition to the terms defined in these
bylaws, the declaration also defines a number of key
words and phrases. Terms defined in the declaration
have the same meaning in these bylaws unless the
context clearly requires otherwise.

A. “ARTICLES” means the articles of
incorporation of the Association, and all changes and
additions properly made to them from time to time.
The articles established and govern the Association
as a corporation.

B. “DECLARATION"means ‘“The Beach
Villas at Kahaluw’'us Declaration of Covenants,
Conditions, FEasements and Restrictions for
Fractional Ownership,” and all changes and additions
properly made to it from time to time. It was
recorded with these bylaws,

C. “OWNER"” means the owner of a fractional
ownership interest as “owner” is defined in the
declaration.

D. “MEMBER” means a member of the
Association. There are two kinds of members: Class
A members and Class B members. See section 2.1
for details.

1.3  PowEgrs AND DUTIES OF THE ASSOCIATION.
Except as limited by the declaration, the articles,
these bylaws, or by law, the Association has and may
exercise any or all of these powers and has each of
these duties and obligations:

# It has the powers, duties and obligations granted
to or imposed on the Association in the
declaration, the articles, or these bylaws,

1

% It has the powers, duties and obligations of a
nonprofit corporation under the laws of the State
of Hawail.

33

o

It has any other powers, duties and obligations
that it has by law or that are necessary or helpful
to carry out the functions of the Association
under the declaration, the articles, or these
bylaws, or that otherwise promote the general
benefit of the owners.

1.4 WHO MusT OBEY THESE BYLAWS., These
bylaws apply to the Association, each owner, and
anyone else who has any rights or interests in any
fractional ownership interest or the vacation property,
or who uses a vacation unit. This includes, among
others (i) all present and future owners, lenders,
exchange users, occupants, and guests, and (ii) all of
their officers, directors, employees and agents.
Anyone who has or acquires any interest in a
fractional ownership interest or vacation unit, or who
uses a vacation unit, automatically accepts, approves
and agrees to obey the plan documents.

1.5 CONFLICTS AMONG THE DOCUMENTS. The
declaration controls over any inconsistent provision
in the articles. The declaration and the articles
control over any inconsistent bylaw, If any part of
the plan documents is inconsistent with any law that
applies, the law will control.

2.  MEMBERSHIP

2.1 MEMBERSHIP CLASSES AND
QUALIFICATIONS,
A. CrLass A MEMBERS. The Class A

members shall consist of all owners of fractional
ownership interests.

1) Anyone who is the owner of a
fractional ownership interest automatically is a Class
A member of the Association. This includes the
developer to the extent that it is deemed to be the
owner of a fractional ownership interest. By
acquiring a fractional ownership interest, the owner
automatically consents to being a member of the
Association. If more than one person is the owner of
a fractional ownership interest, each of them is a
Class A member. Being the owner of a fractional
ownership interest is the sole qualification for Class
A membership.
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2) A person will be a Class A member
for so long as he or she is the owner of a fractional
ownership interest. A person’s Class A membership
ends automatically when he or she is no longer the
owner of a fractional ownership interest, such as
when an owner deeds it to someone else.

B. CLAss B MEMBER. The developer is the
sole Class B member of the Association. The
membership of the developer in its capacity as the
“developer” shall be separate and distinct from any
Class A membership that it may hold by reason of
being an owner.

2.2  MEMBERSHIP GOES WITH THE FRACTIONAL
OWNERSHIP INTEREST.

A. Crass A MempBeErRs. I a fractional
ownership interest is transferred, the membership for
that fractional ownership interest is also
automatically transferred to its new owner. An
owner cannot separate his or her Association
membership from the other components of his or her
fractional ownership interest. He or she cannot sell,
transfer, mortgage or otherwise deal with it
separately from the rest of his or her fractional
ownership interest. Any attemnpt to do so will not be
effective. It will be void. There are three exceptions:

1) An owner may pledge or transfer
voting rights to a lender baving a mortgage on his or
her fractional ownership interest.

2)  The seller under an agreement of sale
may retain legal title and the right to vote on certain
matters. The buyer may transfer his or her entire
interest under the agreement of sale, but nothing less.

3) The developer may reset the features
of a fractional ownership interest, or convert it into
two or more different fractional ownership interests,
as provided in the declaration.

B. CrLass B MiMBER. If the developer
transfers all of its rights as the “developer” to
someone else, then the new developer will become
the Class B member. If the developer transfers less
than all of its rights as the “developer” to someone
else, then that person will become a Class B member
with respect to the rights and duties transferred unless
otherwise provided in the documents used to make
the transfer. If the developer transfers its rights as
collateral for a loan, the lender will not have the
rights and duties of a Class B member until it also

2

holds the other rights of the developer, as provided in
secticn 17.1B of the declaration.

3. ASSESSMENTS AND PERSONAL

CHARGES

3.1 MEMBERSHIP ASSESSMENTS AND PERSONAL
(CHARGES. Each member must pay assessments and
personal charges as provided in the declaration. The
board will set, levy, collect and enforce the
assessments and personal charges as provided in the
declaration,

3.2 ENFORCEMENT; LIEN RIGHTS. The
Association has the lien rights described in the
declaration to enforce and collect assessments and
personal charges. The board can enforce those rights
in the mamner described in the declaration. The
board also has and may use all other rights and
remedies available under the declaration or by law or

in equity.

3.3 FiscaL YEAR. The Association’s fiscal vear
ends on December 31st of each year unless the board
chooses a different date.

4. MEMBERSHIP RIGHTS AND
PRIVILEGES
4.1 MEMBERS® RIGHTS AND DUTIES. Each

member has the rights, duties and cbligations
described in the plan documenits.

4.2 AUTHORITY OF MEMBERS. Unless the board
approves it, no member can exercise any powers or
perform any acts delegated by the plan documents to
the Association or the board.  Unless the developer
approves it, no member can exercise any powers or
perform any acts delegated by the plan documents to
the developer or any of the developer’s reserved

rights.

4.3 ASSOCIATION RULES. The board may adopt,
publish and enforce such fair and reasonable rules
and regulations as it may deem advisable relating to
the vacation units, the common furnishings, and use
by occupants of the common elements of the
condominium or limited common elements of the
vacation units. These are called the “association
rules.” The developer adopted the initial association
rules. The board may change the association rules
from time to time. The developer also has certain
rights to change the association rules as stated 1n the
plan documents. The association rules must be
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consistent with the declaration, the articles, these
bylaws and the condominium documents. The board
must give notice to the owners of any change in the
association rules, The board may give this notice by
mailing it to the owners or by including it in a
newsletter, by posting a notice on an internet web
site, or by email. It may also give this notice in any
other way that is likely to be effective to give notice
to the owners and that complies with any laws that
apply. At any meeting of the Association, a majority
of the owners may change the association rules so
long as the notice of meeting stated that the change
would be considered at the meeting and includes a
fair and accurate description of the proposed change.
Al any times when the developer holds a mortgage on
or owns a fractional ownership interest, no change to
the association rules will be effective without the
developer’s written consent.

4.4 SUSPENSION OF PRIVILEGES; FINES. If any
member or the member’s guest violates the plan
documents (including but not limited to the failure of
the member to pay any assessment or personal charge
on time), the Association may charge him or her a
money penalty and/or suspend his or her rights,
privileges, and services under the plan documents.
For example, the board may suspend a member’s
right to participate in any vote under the plan
documents.  The declaration contains detailed
requirements that must be satisfied in order for the
Association to do these things. FEach of those
requirements is made a part of these bylaws, just as if
they were repeated here. The board may delegate to
the plan manager the power to carry out any
disciplinary actions imposed by the board. The board
also may delegate to the plan manager the authority
to perform the board’s disciplinary duties, including
the right to suspend an owner’s rights, privileges, and
services under the plan documents in cases where the
owner has not paid all assessments or personal
charges due. This includes the rights (i) to give
notice of the proposed fine or suspension with the
notice of hearing, (ii) to conduct the hearing, and (iii)
to decide whether to fine the owner and/or to suspend
the owner’s right, privileges and services, including
the right to occupy a vacation unit when the owner
has not paid all assessments and persomal charges
due,

5. MEETINGS OF MEMBERS

5.1 MEETING OF THE ASSOCIATION. Subject to
section 5.14, and unless otherwise expressly
authorized by the plan documents:

3

A. All action required or permitted to be
taken by the members may only be taken at a mesting
of the Association;

B. The Association must give proper notice
of the meeting; and

C. Enough members must attend to have a
QUOTUML

5.2 ANNUAL MEETINGS. The Association must
hold the first annual meeting of the Association
within twelve (12) months from the starting date. In
the vyears after that, the Association will hold an
annual meeting each year on a day that the board
chooses. If the board does not choose a meeting date
by the first day of September in any year, then the
meeting will be held at the condominium at 11:00
a.m. on the third Thursday in October of that year.
The developer may set the date and time for the first
annual meeting. At each annual meeting the

members:

A. Wil elect, by written ballot, directors as
provided in these bylaws; and

B. May iransact any other Association

business that properly comes before them.

5.3 SPECIAL MEETINGS. A special meeting of the
Association may be called at any time for any one or
more purposes. It may be called by: (i} the
Association president; (ii} a majority of the directors;
(iii) the developer; or (iv) members holding at least
twenty percent (20%) of the total voting power of all
members if they sign, date, and deliver to any officer
of the Association a demand for a special meeting.
The demand must describe the purpose or purposes
for which the meeting will be held. The members
may transact business on only those muatters that are
within the purpose or purposes described in the
notice of the special meeting.

5.4 MEETING PLACE. The Association will hold
its meetings at the condominium unless the board
chooses another place. If permitted by law, meetings
may be held by telephone conference call, by use of a
private internet chat room, or by other electronic
means.
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8.5 NOTICE OF MEETINGS AND OTHER NOTICES.

A. NOTICE REQUIRED. Notice must be given
for each meeting of the Association, whether it is an
annual or special meeting.

B. CONTENTS. The notice must meet each of
these requirements:

1) It must be in writing.

2) It must state the authority for calling
the meeting.

3) It must state the place, date and time
of the meeting.

4) It must state whether it is an annual
or special meeting. If it is a special meeting, it must
state the matter or matters for which the meeting was
called.

5) It must list the items on the agenda.
The agenda must include anything that the board
expects to present. It must also include anything that
a member intends to present if (i) the Association is
asked to do so by a person entitled to call a special
meeting, and (ii) the request is received by the
president or secretary of the Association at least ten
days before the Association gives notice of the
meeting. Note: a member may still present any other
proper business at any annual mesting unless notice
of that business is specifically and expressly required
by another part of the plan documents or by law.

6) It must include anything else
required by the Hawaii Nenprofit Corporations Act.

C. STANDARD PROXY FORM. The board
may include with the notice a standard proxy form
authorized by the Association. It may also include
any other necessary or helpful information.

D. WaHEN NOTICE MUST BE SENT. Notice of
each annual and special meeting must be given at
least fourteen (14) days but not more than sixty (60)
days before the meeting date.

E. WHo Must SEND THE NOTICE. The
secretary will give the notice except when these
bylaws provide otherwise. The secretary may
delegate this task to the plan manager. If neither the
secretary nor the plan manager sends the notice
within thirty (30) days after an officer of the
Association receives a proper demand for a special

4

meeting, & person or persons signing the demand may
set the time, date and place of the meeting and give
notice in the manner required by law and these
bylaws.

F. 'WHO Is ENTITLED TO NOTICE. Notice
must be sent to each person entitled to vote as of the
record date. Notice must also be sent to each holder,
insurer or guarantor of a mortgage on a fractional
ownership interest if, as of the record date, it has
made a proper request for copies of such notices.

G. DELIVERY. The notice must be given: {a)
by delivering it personally; (b) by mailing it by first-
class mail, postage prepaid; or (c) if the Hawaii
Nonprofit Corporations Act explicitly permits it, by
posting notice on a world wide web site or by
sending it by email.  Any notice given by mail or
email must be sent to the address listed in the
Association’s membership list.

1) CHANGE IN APDRESS. Fach member
and anyone who holds, insures or guarantees a
mortgage must inform the Association of any change
in his or her mailing address or email address at once.

2) MuLTPLE OWNERS. If more than
one person is the owner of a fractional ownership
interest, then (i) notice to all owners of that fractional
ownership interest may be given by providing notice
to any one of them, and (ii) the Association may
require that the owners agree on a single address for
notices,

H. Norice DoOES Not HAVE 10 BE
RECEIVED. If notice is given in the manner required
by this section 5.5, (i) nobody entitled to notice can
object or complain if they do not actually receive the
notice: and (if) the fact that they did not actually
receive the notice will not, by itself, make the
meeting or any proceedings at the meeting invalid.

1. WAIVER OF NOTICE.
1} ATTENDANCE.

{a) NOTICE OF MEETING. Anyone
who attends a meeting, in person or by proxy, gives
up (in legal terms, “waives”) any right to claim that
notice was not given properly. This rule does not
apply if, when the meeting begins, a member objects
to holding it because notice was not given to him or
her properly.
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{b) NOTICE OF MATTERS TO BE
CONSIDERED. Except as otherwise provided by the
Hawaii Nonprofit Corporations Act, anyone who
attends a meeting, in person or by proxy, gives up (in
legal terms, “waives”) any right to object to
consideration of a particular matter at the meeting
that is not within the purpose or purposes described
in the notice of the meeting. This rule does not apply
if, when the matter is presented, the member objects
to considering it.

2y WRITTEN WAIVER. A member may
waive notice of any Association meeting by signing a
document (i) that waives notice, or (ii) that consents
to or approves the action taken at the meeting, or (i)
that approves the minutes of the meeting. All such
documents must be delivered to the Association for
inclusion in the minutes of the meeting or filing with
the corporate records.

3) WAIVER BY INACTION. Except as
otherwise provided by law, a member automatically
waives notice of any Association meeting if he or she
does not file a written objection with the secretary or
the plan manager within sixty (60) days after he or
she receives written notice of any action taken at an
Association meeting. A copy of the minutes, among
other things, will be treated as writien notice.

4) EFPECT OF WAIVER, If a member
waives notice under this section 5.51, the fact that
notice was not given to that member will not, by
itself, make the meeting or any proceedings at the
meeting invalid.

J.  WHo MaY OBJECT 7O NOTICE. Except
as otherwise provided by law, a person entitled to
receive notice may object if notice was not sent to
him or her, A person cannot object that notice was

not sent to someone else.
5.6 RECORD DATE FOR NOTICES AND VOTING.

A. PURPOSE OF THE RECORD DATE. The
“record date” is the date used to determine who is
entitled to receive notice and to vote at Association
meetings or on any action to be faken without a
meeting. The record date is also used to determine
who may object to and waive lack of notice and
exercise other such rights for or as a member,

B. SETTING THE RECORD DATE. The board
may choose the record date. The record date for a
meeting may not be more than seventy (70) days

5

before the meeting date. The record date for action
without a meeting may not be more than thirty (30)
days before the request for consent or approval is
sent, Unless the board chooses another date, the
record date will be the date and time when the
mailing list is prepared, or, if notice is waived, the
last business day before the day of the meeting. If a
meeting is adjourned and a new notice must be given,
then a new record date must be set.

C. EFFECT OF SETTING RECORD DATE.
When & record date is set, only the members of
record on that date (or someone authorized to act for
them) have the right to notice and to vote at a
meeting or on a ballot or on a request for consent or
approval, This rule applies despite any issuance or
transfer of a fractional ownership interest in the
records of the Association after the record date. A
person who is the owner of a fractional ownership
interest as of the record date is considered to be the
“member of record” A person who becomes a
member after the record date can, of course, act for
the member of record by simply obtaining a proxy
from the member of record. When the declaration,
the articles, or these bylaws refer to the “owner” or
“member” with respect to notice (including waivers
of notice) and voting, it means the member of record
or someone authorized to act for the member of
record.

57 QUORUM.

A. DEFINITION. The term “quorum’ refers to
the number or percentage of owners who must be
present at a meeting to conduct business. For all
meetings of the Association, five percent (5%) of the
owners must be present to have a quorum unless a
different number is required by law, the declaration
or another part of these bylaws.

B. WHEN A MEMBER I§ ‘“PRESENT.”
Members are “present” at a meeting if: (i} they attend
it in person, or (if) their proxy holder attends it for
them, or (iii) someone else permitted by the
declaration, the articles, or these bylaws attends it for
them.

5.8 ASSOCIATION ACTION. At any Association
meeting at which a quorum is present, the acts and
decisions of a majority of the owners voting will be
regarded as the acts and decisions of the Association,
and will be binding on all members for all purposes,
unless a different percentage is provided by law or by
the declaration, the articles, or these bylaws.
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5.9 RULES FOR CONDUCTING MEETINGS. Al
meetings must be conducted in accordance with the
latest available edition of Robert’s Rules of Order.

5.10 ADJOURNING ASSOCIATION MEETINGS. Any
meeting of the Association may be “adjourned”
(temporarily ended, to resume later) to a date and
time set by the vote of a majority of the owners
voting, whether or not a quorum is present. If no
quorum is present, then the meeting must be
adjourned sine die, which means that it cannot be
resumed at a later date. If a meeting is adjourned for
thirty (30) days or more, or if the law requires a new
notice, then a new notice must be given in the manner
required by section 5.4. Inall other cases, notice may
be given by simply announcing it at the meeting
being adjourned. When an adjourned meeting is
resumed, and if a quorum is present, the Association
may do anything that it could have done at the
meeting as originally called. The Association cannot
adjourn a meeting for more than an aggregate of ten
days if any owner or owners having a total of at least
six votes object to doing so.  Prior to any
adjournment to a later date, the chairperson of the
meeting must poll the owners present to determine
whether there is any such objection. Any owner may
request that the poll be conducted by written ballot.

5.11 INSPECTORS FOR VOTING AND PROXIES.

A. APPOINTMENT. At least ten (10) days
before any meeting of the Association or before any
request for written consent or approval is sent to the
members, or any ballot is sent to the members
pursuant to section 5.14, the board will appoint either
one {I) or three (3) voting inspectors to perform the
duties described below. If the board fails or chooses

not to appoint voting imspector(s), then the plan
manager will serve as the voting inspector.

B. DummEs. The voting inspector(s) will have
these duties:

1) They will determine the authenticity,
validity and effect of proxies, pledges, and other
documents that purport to give any person the right to
represent, act and vote for a member.

2y ‘They will receive votes, ballots,
consents, and approvals.

3) They will hear and determine alf
challenges, questions and conflicts relating in any
way to the right to cast votes or to give consent or

6

approval (but will not reconsider a suspension of an
Owner’s voting rights made pursuant to section 4.4).

4) They will count and tabulate all
votes, ballots, consents, and approvals.

5)  They will decide when the polls wili
close in the case of voting at a mesting.

6) They will determine the results of all
votes.

7) They may do anything else
appropriate to conduct the vote or election fairly as to
all members.

If there is more than one inspector, the decision, act
or certificate of 4 majority of them will be effective.
Any facts stated in any effective report or certificate
are presumed to be accurate.

5.12 VOTING.
A. NUMBER OF VOTES.

1) Except as provided in section 4.4,
each every-other-year fractional ownership interest
has one (1) vote and each every-year fractional
ownership interest has two (2} votes. When a
fractional ownership interest is owned by more than
one person, its co-owners do not each receive one or
two votes. Instead, the co-owners of that fractional
ownership interest must share the one or two votes
for that fractional ownership interest. Only one (1)
vote may be cast for each every-other-year fractional
ownership interest, and only two (2) votes may be
cast for each every-year fractional ownership interest.

2) Where the plan documents refer to a
certain number or percentage of members entitled to
vote, this section 5 and section 4.4 govern the total
number of available votes, the number of votes that
an owner is entitled to cast, and how to cast the vote
of each fractional ownership interest having more
than one owner.

B. WHOMAY VOTE.

1) GENERALLY. Votes may be cast in
person or by proxy by an owner listed in the
Association’s membership list or by anyone lawfully
acting for or on behalf of the owner.

2) LEGAL REPRESENTATIVES.
Sometimes a fractional ownership interest may be
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owned or controlled by a person acting as a personal
representative, guardian, or trustee, At any meeting
of the Association, that person may cast the vote of
each fractional ownership interest held by him or her
in this capacity. He or she may vote in person or by
proxy. It does not matter whether the Association’s
record of ownership shows that the personal
representative, guardian, or trustee owns or controls
the fractional ownership interest. The Association
will accept any vote, consent, wajver, OF proxy so
fong as that person presents, if asked, evidence
satisfactory to the secretary or the voting inspector(s),
that he or she owns or controls the fractional
ownership interest in that capacity.

3) AGREEMENT OF SALE. A person
buying a fractional ownership interest under a
recorded agreement of sale has the rights of an
owner. This includes the right to vote except on
matiers where, under the agreement of sale and as
permitted by law, the seller expressly retains the right
1o vote.

4) PLEDGES. Except as otherwise
limited by law, an owner may transfer or pledge the
owner’s voting rights to someone else in a mortgage
or in any other lawful document, Or a court order
may transfer an owner’s voting rights to someone
else. For simplicity, these arrangements are called a
“pledge” in this paragraph, and the person to whom
the voting rights are transferred is cailed the “proxy
holder”” If a true copy of & document containing a
pledge is filed as required by section 5.13C before an
Association meeting or the solicitation of ballots,
written consents or approvals, then only the proxy
holder may (i) vote in person or by proxy at that
meeting or on that ballot, or (ii) give the written
consent or approval. The proxy holder may,
however, substitute someone else to vote for it as the
proxy holder or to sign a written consent for it as the
proxy holder or to provide written consent or
approval. The proxy holder will have the right to
vote at all later meetings, and on all later votes by
ballot, and to approve any later request for the
owner's written consent or approval, until someone
files with the secretary satisfactory evidence that the
pledge has ended or has been released,

C. Co-OwnNer Dispures. I a fractional
ownership interest is owned by more than one person
and they cannot agree on how to cast the vote or
votes of that fractional ownership interest, they [ose
their right to vote on the matter in question,
Fractional or split votes are not allowed. When one
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or more co-owners of a fractional ownership interest
casts its vote, it is conclusively presumed for all
purposes that he or she acted with the authority and
consent of all its co-owners unless (i) another co-
owner files a written objection with the secretary or
the chairperson during or before the meeting, or (i}
another co-owner casts an inconsistent vote.

513 PROXIES. An owner may appoint someone
else to vote or otherwise act for the owner at
meetings of the Association or on other Association
matters (for example, through a consent form). The
person appointed to represent the owner is called a
“proxy holder.” Except as otherwise provided in
section 5.12B.4).

A. PROXY REQUIREMENTS. An owner may
appoint someone to be his or her proxy holder in
these ways:

1} The owner may appoint a proxy
holder by signing an appointment form {(a “proxy™)
either personally or by the member’s attorney-in-fact,
An authorized attorney-in-fact, officer, director,
employee or agent of the owner may sign for the
owner, or cause the owner’s name to be affixed to the
proxy form by any reasonabie means. For example,
the owner’s agent could stamp the owner’s name on
the proxy form.

2) The owner may appoint a proxy
holder in any other way permitted under the Hawaii
Nonprofit Corporations Act.

B. STANDARD PROXY FORMS. Any proxy
distributed by the Association to the members must
be in the form and contain any information required
by law. It must also meet these requirements:

1y It the name of the

Association.

must  siate

2) It must state the name of the proxy
holder.

3 It must state the name of the owner.

4y It must provide a way for the
member to indicate whether he or she approves or
disapproves each matter or group of matters of
business proposed to be considered.

5y It must provide that if the member
makes a choice, the vote of the member will be cast
according to the choice(s) made.
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6y It must state the date that the proxy is
given.

€. WHEN A PROXY TAKES EFFECT. A proxy
is effective when it is received by the secretary or the
voting inspector(s) ; provided that unless otherwise
required by law, the proxy must be received no later
than 4:30 p.m. on the second business day before the

date of the meeting.

D. USeE OF DUPLICATES OF PROXIES. A
copy, facsimile telecommunication, or other reliable
reproduction of a proxy may be used instead of the
original proxy for any and all purposes for which the
original proxy could be used; provided that any copy,
facsimile telecommunication, or other reproduction
must be a complete reproduction of the entire original

Proxy.
E. DURATION.

1} A proxy will be valid for eleven (11)
months from the date it is signed unless the proxy
says otherwise.

2) The [limitations of subsection
5.13E.1) do not apply to voting rights transferred by
an agreement of sale pursuant to 5.12B.3) or a pledge
pursuant to section 5.12B.4).

514 ACTION WITHOUT A MEETING. Except as
otherwise provided by law, any action that may be
taken at a meeting of the members (such as, for
example, electing directors) also may be taken
without a meeting and without advance notice if the
action is taken in the manner permitied by section
414D-104 of the Hawaii Nonprofit Corporations Act,
or if each of these requirements are met:

A. A written ballot must be sent to each
member entitled to vote. The ballot must be sent as
though it were a notice of meeting and the rules of
section 5.5F through 5.5H will apply. In addition, the
provisions of subsections 5.512) through 5.51.4), and
5.5] will also apply, just as if 2 meeting was being
held instead of a vote by ballot.

B. The ballot form must meet each of these
requirements:

C. It must state each proposed action and
provide a way for the member to vote for or against
the proposal.

8

D. Tt must state the number of votes needed to
meet the quorum requiremnents,

E. It must state the percentage of approvals
necessary to approve each matter other than the
election of directors.

F. It must state the deadline by which the
ballot must be returned to count.

G. It must provide a reasonable time for the
ballot to be returned.

H. The number of ballots received by the
deadline for returning ballots must equal or exceed
the quorum required to be present at a meeling
authorizing the action.

I, The number of approvals must equal or
exceed (1) the number of votes that would be required
for approval at a meeting at which the total number
of votes cast was the same as the number of votes
cast by ballot, or (i) any higher number required by
law.

An owner may cancel or change his or her ballot by
sending a letter or other document to the Association.
Tt will take effect when the secretary or a voting
inspector receives it, and only if it is received before
the deadline for returning ballots.

6. BOARD OF DIRECTORS

6.1 NUMBER OF DIRECTORS. Unless changed, the
Board of Directors will consist of three (3) persons.

A. The Association may increase or decrease
the number of directors from time to time by
amending the articles or these bylaws.

B. In no case may the number of director
positions be less than three (3) nor more than seven

.

C. A decrease in the number of directors, or a
change in the term of office, does not shorten an
existing director’s term.

6.2 POwekRsS AND DuUTIES OF THE BOARD.
Except as limited by law or by the declaration, the
articles, or these bylaws, the board may exercise all
powers of the Association and must perform all of its
duties. The board may not, however, take any action
that, by law or under the plan documents, must be
taken, authorized or approved by the members of the
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Association, or by some part or percentage of them.
The board may delegate its powers to the officers of
the Association or to ome or more professional
managers hired by the Association, including but not
limited to the plan manager. This authority is subject
to any limits contained in the declaration, the articles,
or these bylaws. Except as otherwise expressly
provided in the declaration, the articles, or these
bylaws, the board may not act on behalf of the
Association to amend the declaration, the articles or
these bylaws. The board may not act on behalf of the
Association to terminate the plan.

6.3 QUALIFICATIONS OF DIRECTORS, All
directors, except for directors appointed by the
developer, must be owners, C0-OWners, Of an officer
of any corporate owner, or in the case of fiduciary
owners, the fiduciary or officers of corporate
fiduciaries. For purposes of this section:

A. The partners in a general partnership and
the general partners of a limited pastnership will be
deemed to be the owners of a fractional ownership
interest owned by their partnership.

B. The general partners of a limited lability
partnership will be deemed to be the owners of a
fractional ownership interest owned by their
partnership.

C. The managers of a manager-managed
limited liability company will be deemed to be the
owners of a fractional ownership interest owned by
such a company.

D. The members of a member-managed
limited liability company will be deemed to be the
owners of a fractional ownership interest owned by

such a company.

6.4 ELECTION OF DIRECTORS. The first directors
will be any persons appointed by the developer.
They will serve until their replacements are elected at
the first meeting of the Association and qualified. At
each annual meeting of the Association after the first
meeting, and at any special meeting called for that
purpose, the members will elect a new director to
replace each director whose term has expired or to fill
any vacancy caused by any increase in the number of
directors.

9

6.5 NOMINATIONS.

A. By THEBOARD. Each year, the board will
nominate members for election to the board at the
annual meeting. The board must do so before the
secretary gives notice of the annual meeting. The
secretary will send to each member, with the notice
of meeting required by section 5.5, a list of the
members nominated, but only if the nomination is
received before the notice of the meeting is prepared
for mailing.

B. FLOOR NOMINATIONS. Any member may
nominate one or more candidates during an
Association meeting.

6.6 TERM OF DIRECTORS. The initial directors
will serve untii their replacements are appointed at
the first meeting of the Association. The term of
office of each director appointed at the first meeting
of the Association and at each annual meeting after
the first meeting will end when the next annual
meeting ends. Despite the expiration of a director’s
term, however, the director will continue to serve
until a successor is appointed or until there is a
decrease in the number of director positions.

6.7 TERM OF OFFICE OF ELECTED DIRECTORS.

A. Three (3) directors will be elected at the
first meeting of the Association. The term of office
of the two (2) directors receiving the most votes wili
end when the second annual meeting after their
election ends. The term of office of the remaining
one (1) director will end when the next annual
meeting after his or her election ends.

B. After the term of office of each of the
initial elected directors expires, each replacement
director will hold office until the end of the second
annual meeting after his or her election. This should
be a term of about two (2) vears.

C. If the Association increases the number of
directors, the terms of the newly created positions
will begin as of the date of the meeting at which the
increase was approved. The term of office of the
newly created positions will be staggered so that the
term of about one-half of the total number of director
positions will expire each year.

D. Despite the expiration of a director’s term
as stated in Sections 6.7A and 6.7B, a director will
continue to serve umtil a successor is elected or
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appointed, and gualifies, or until there is a decrease in
the number of director positions.

6.8 RESIGNATION OF DIRECTORS. A director may
resign at any time by giving written notice to the
board, the president, or the secretary. Unless
required by its terms, a resignation does not have to
be accepted by the board to be effective. Instead, it
will take effect as of the time stated in the notice. If
no time is stated, it will take effect when the director
gives notice of his or her resignation.

6.9 REMOVING DIRECTORS.

A. GENERAL. The Association may remove
and replace directors only in accordance with the
Hawaii Nonprofit Corporations Act, and all
applicable requirements and procedures in these
bylaws for removing and replacing directors.

B. BY VOTE OF THE OWNERS.

1) The Association may remove any
one or more directors from office, with or without
cause, at any annual meeting or at any special
meeting called for that purpose. The notice of
meeting must specifically state that the purpose, or
one of the purposes, of the meeting is removal of the
director(s). Any director whose removal is proposed
must have an opportunity to be heard at the meeting.
A director will be removed if a majority of the
owners voting vote to remove him or her; provided
that unless the entire board is removed, no individual
director may be removed if the votes cast against
removal, or not consenting in writing to the removal,
would be sufficient to elect a director at an election at
which the same total number of votes were cast and
the entire number of directors authorized at the time
of the most recent election of the directors were then

being elected.

2y If a director is removed in this
manner, the Association must then and there elect a
replacement director. The replacement will hold
office for the rest of the term of the person replaced.

C. By VOTE OF THE DIRECTORS. If any
director misses three regular board meetings in a row,
the board, by a vote of a majority of the other
directors, may remove him or her. The board may do
this at the third or any later meeting. But if the
director attends a board meeting before being
removed, the director must miss at least three (3)
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more regular board meetings in a row before the
board can remove him or her.

D. PROCEDURES. Except as otherwise
provided in the Hawaii Nonprofit Corporations Act,
any meeting for the removal and replacement of
directors must be scheduied, noticed and conducted
in accordance with these bylaws.

E, BY THE DEVELOPER. The developer may
remove any director appointed by the developer. To
do so, the developer must give written notice to the
board or to the president or secretary of the
Association. The removal will take effect when the
notice is effective unless the notice says that the
removal will take effect on a later date.

6.10 VACANCIES.

A. FILLING VACANCIES. Vacancies in the
board caused by any reason other than removal of a
director by the Association may be filled by the vote
of a majority of the remaining directors, even if there
are not enough directors remaining to have a quorum;
provided that until the first annoal meeting of the
Association, only the developer may replace a
director appointed by the developer. A vacancy
exists when any authorized position of director is not
filied. For example, a vacancy exists when:

1) A director dies or resigns. If a
resignation will take effect at a later date, a majority
of the remaining directors can elect a replacement to
take office when the resignation takes effect.

2) A director is removed by the other
directors pursuant to section 6.9C.

3} A director is no longer qualified to
serve as a director. See section 6.3,

4) The members increase the authorized
number of directors but the members fail to fill the
new positions at the same meeting.

5} An authorized position is not filled
for any other reason by a properly elected director,

B. TERM OF REPLACEMENT DIRECTORS.
Except as otherwise required by law, a replacement
director will hold office for the rest of the term of the
person replaced. A director appointed because the
members fail to elect a director will hold office for
the term that he or she would have held it if he or she
had been elected by the members.
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6.11 PLACE OF BOARD MEETINGS. Board
meetings will be held at the condominium unless the
board decides that meeting elsewhere would
significantly reduce the costs (O the Association
and/or any inconvenience to the directors.

6.12 ANNUAL MEETING OF THE BOARD.
Immediately after each annual meeting of the
Association, the board must hold a regular meeting at
the same place. This meeting will be held to organize
the board. The board must also elect any required
officers at this meeting. The board may transact any
other business. Bxcept as otherwise required by law,
no call or notice of this meeting is necessary.

6.13 OTHER REGULAR MEETINGS.

A. MEETING REQUIREMENTS. In addition to
the annual meeting, the board must hold at least one
(1) other regular meeting each year. The number of
meetings and the time and place of these meetings
will be set from time to time by the board.

B. NOTICE. Notice of regular board meetings
must be given to each director. The notice may be
given personally or by mail, email, telephone, fax, or
messenger service. It must be given at least thirty
(30) days before the date of the meeting. If the notice
is mailed, it will be deemed given and received five
(5) days after it is put in the United States mail. if
the notice is faxed, it will be deemed given upon
electronic confirmation of delivery by the fax
machine at the fax phone number shown on the
Association’s records.

C. CONTENT OF NOTICE, The notice must
state the date, time and place of the meeting. It must
also Hst the iterns on the agenda.

D. WHEN NOTICE MUST BE RECEIVED, If
notice is not given in writing, then it must actually be
received to be effective. In all other cases, if notice is
given in the manner required by this section, (i)
directors cannot object or compiain if they do not
actually receive the notice; and (ii) the fact that they
did not actually receive the notice will not, by itself,
make the meeting or any proceedings at the meeting
invalid. Leaving a message on voice mail will not be
treated as “actual receipt” of a notice.

11

6.14 SPECIAL MEETINGS.

A. How CALLED. The president or any (wo
directors may call a special board meeting for any
purpose and at any reasonable time.

B. Norice. Except in an emergency, as
determined by the president, notice of special
meetings of the board must be given in the same
manner as notice of a regular meeting except that: (i}
it must be given at least seventy-two (72) hours,
instead of thirty (30) days, before the meeting date,
and (i) the notice must state the nature of the special
business to be considered. Subsections 6.13B and
6.13C will also apply to notices of special meetings.

6.15 WAIVER OF NOTICE.

A. ATTENDANCE. Any director who attends
a meeting, in person or by proxy, gives up (in legal
terms “waives”) any right to claim that notice was not
given properly. This rule does not apply if, when the
meeting begins, the director objects to holding it
because notice was not given properly. It also does
not apply if notice is required to vote on a certain
matter and the director objects to voting on it because
notice was not properly given (unless the director
votes for or assents to that action).

B. IN WRITING. A director may waive notice
of any board meeting by signing a document that 1)
waives notice, or (i) that conseats to or approves the
action taken at the meeting, or (iii) that approves the
minutes of the meeting. If this happens, the fact that
notice was not given to that director will not, by
itself, make the meeting or any proceedings at the
meeting invalid. All such documents must be filed
with the Association records and made a part of the
minutes of the meeting.

6.16 QUORUM.

A. DEFINITION. When referring to the board,
“guorwn” means the number or percentage of
directors who must be present at a meeting for the
board to conduct business. A majority of all directors
will be a quorum of the board. *All directors” means
all the authorized number of directors, even if a
position is not filled.

B. WHEN A DIRECTOR IS “PRESENT.”
Directors are “present” at a board meeting if they
attend it in person or by using a telephone or other
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communications equipment as provided in section
6.20.

6.17 DECISIONS OF THE BOARD. At any board
meeting at which a quorum is present, the acts and
decisions of a majority of the directors voting will be
regarded as the acts and decisions of the board. This
rule applies unless a different percentage is required
or allowed by law or by the declaration, the articles,

or these bylaws.

6.13 RULES FOR CONDUCTING BOARD MEETINGS.
All meetings of the board must be conducted in
accordance with the latest available edition of
Robert’s Rules of Order.

6.19 MEMBERS MAY ATTEND MoOST BOARD
MEETINGS.

A. OPEN MEETINGS. All board meetings are
open to all members of the Association, Members
who are not on the board may not participate in any
deliberation or discussion unless a majority of the
directors present vote to let them do so. If there 18
not enough room for all the members wishing to
attend at the place of the meeting, the board must
adjowrn and reconvene the meeting as soon as
possible in a place that has enough room. Any
member may ask to be connected to any meeting
being held by telephone conference call or using
other communications equipment that meets the
requirements of section 6.20. 1If, in the opinion of the
board, the number of members asking to be
connected makes the meeting impractical or
impossible, the meeting may not be held by telephone
conference call or using other conumnunications
equipment.

B. PrivaTtE MEETINGS. The board, with the
approval of a majority of a quorum of the directors,
may adjourn a meeting and reconvene in “executive
session.” This means that only directors and persons
invited by the board may attend. In gxecutive session
the board may discuss and vote on personnel matters,
jawsuits and other legal proceedings in which the
Association is or may become involved, and other
matters of a similar nature. The general nature of any
and all business to be considered in executive session
must first be announced in open session.

6.20 TELEPHONE MEETINGS. Regardless of any
other provision of these bylaws, and unless the law
provides otherwise, the board may permit one or
more of the directors to take part in any meeting or
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the board may conduct a meeting by telephone or
using any other means of communication. The board
may do this only if everyone authorized to participate
in and actually participating in the meeting {(including
owners who are not on the board and who may listen
and/or participate pursuant to section 6.19A) can hear
and be heard by each other at the same time. The
board may carry on all business within the board’s
authority as if everyone participating by telephone or
using other communications equipment were
physically present at the meeting.

6.21 ADJOURNING BOARD MEETINGS. Any
meeting of the board may be “adjourned”’
(temporarily ended, to resume later) to a date and
time set by the vote of a majority of the directors
voting, whether or not a quorum is present. If a
meeting is adjourned for fifteen (15) days or more, or
if the law requires a new notice, then a new notice
must be given in the manner required by section
6.13A or 6.14A. In all other cases, notice may be
given by simply announcing it at the meeting being
adjourned. When an adjourned meeting is resumed,
and if a quorum is present, the board may do
anything that it could have done at the meeting as
originally called.

6.22 ACTION WITHOUT A Board MEETING.
Except as otherwise provided by law, any action that
the board is required or permitted to take, by law or
by the plan documents, also may be taken without a
meeting if all directors consent in writing to that
action. Each written consent must describe the action
taken, be signed by the director, and be included in
the minutes of the meetings of the board. Any action
taken in this way has the same force and effect as a
unanimous vote of the directors,

6.23 CONFLICTS OF INTEREST. A director who has
a conflict of interest on any issue before the board
must disclose the nature of the conflict of interest
prior to a vote on that issue at the board meeting. A
transaction in which a director has a conflict of
interest may be approved in the manner provided in
the Hawaii Nonprofit Corporations Act.

6.24 PAYMENTS TO DIRECTORS AND OFFICERS.

A. PAYMENT; EXPENSES. No one will
receive any compensation for acting as a director or
officer of the Association unless that compensation is
specifically authorized by vote of a majority of the
owners voting at an Association meeting. However,
directors and officers may be reimbursed for
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transportation expenses incurred and reasonable per
diem payments for expenses incurred in connection
with their attendance at regular and special meetings
of the board, if the board adopts a policy permitting
such reimbursements.

B. OTHER WORK. Nothing in these bylaws
prevents any director or officer from serving the
Association in any capacity other than as an officer or
a director and being paid for those services as
authorized and approved by the board. But he or she
must be excluded from the discussions and voting by
the board on whether to hire him or her and how
much to pay him or her for serving in that other

capacity.

6.25 MINUTES OF MEETINGS OF THE BOARD. A
copy of the wriften minutes of any meeting of the
board, or a summary of the minuates, will be sent,
within sixty (60) days after the meeting ends, to all
members. If notice of a meeting was properly given
but a director is absent, the minutes must say so.

6,26 LiapiLrty ©OrF THE DIRECTORS AND
OFFICERS. The directors and officers of the
Association will not be liable to the Association or to
the owners, or anyone else for any mistake of
judgment or otherwise except for their own gross
negligence or willful misconduct.

7. OFFICERS

7.1 OFFICERS.

A. REQUIRED OFFICERS. The Association
must have a president, a vice president, a secretary,
and a treasurer.

B. OrmHER OFFICERS. The Association may
have any other officers as may be deemed necessary
or useful or as required by the articles. The board
will determine the title, term of office, authority and
duties of these officers.

7.2 QUALIFICATIONS OF QFFICERS, Any person
may hold more than one office, except that neither
the secretary nor the treasurer may also be the
president at the same time. The president must be a
director. The vice president, secretary and treasurer
may be directors but it is not necessary.

7.3 APPOINTMENT OF OFFICERS. The board will
appoint the officers required by section 7.IA at the
annual meeting of the board. The board may appoint
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any other officers permitted by section 7.1B, or it
may authorize the president or another officer to do
so. The board may appoint officers at any board
meeting by vote of a majority of the entire board.

7.4 TERM OF OFFICE. All officers will take office
when they are appointed unless the board sets a later
date. They will hold office only for so long as the
board desires.

7.5 RESIGNATION OF OFFICERS. An officer may
resign at any time by giving written notice to the
Association.  An officer’s resignation takes effect
when the notice of resignation is effective unless the
notice sets a future effective date and the board
accepts that future effective date. Resignation of an
officer will not affect the Association’s contract
rights, if any, with the officer.

7.6 REMOVAL OF OFFICERS. The board may
remove any officer, with or without cause, by vote of
a majority of the directors at any regular meeting of
the board or at any special meeting called for that
purpose. Removal of an officer will not affect any
contract rights of the officer.

7.7 VACANCIES. If any required officer resigns or
dies, or if his or her office otherwise becomes vacant,
then the board must appoint a replacement at once. A
majority of the remaining directors may appoint a
replacement even if there are not enough directors
remaining to have a quorum. If an officer’s
resignation takes effect in the future and if the board
accepts the future effective date, the board may
appoint a replacement before the effective date if the
board provides that the new officer does not take
office until the effective date.

7.8 PRESIDENT. The president is the chief
executive officer of the Association. The president
has these powers and duties:

%+ The president supervises, directs and controls the
business and affairs of the Association subject,
however, to the control of the board.

% The president chairs all meetings of the

Association and all meetings of the board.
% The president is 2 member of all committees.
%+ The president has the general powers and duties

of management usually authorized for the office
of president of a Hawaii corporation. This
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includes, among others, the power to appoint
committees from among the owners from time to
time as the president alone decides are
appropriate to assist in conducting the affairs of

the Association.

< The president has any and all other powers and
duties assigned to the president by the
declaration or these bylaws, or by the board.

7.9  VICE PRESIDENT. If the president is absent or
unable to act, or if that office is vacant, the vice
president performs all the duties of the president.
When doing so, the vice president has all the powers
and duties of, and is subject to all the restrictions on,
the president. The vice president also has any other
powers and performs any other duties assigned to
him or her from time to time by the president, the
board, the declaration, or these bylaws.

A. OTHER TEMPORARY REPLACEMENT OF
THE PRESIDENT. If the vice president is also absent
or unable to act, or if that office is alsc vacant, the
board must appoint another of its members to take the
place of the president temporarily. The board must
do so even if there are not enough directors
remaining to have a quorum, The director who is so
appointed and acting will also have all of the powers
and duties of, and s subject to all the restrictions on,
the president.

7.10 SECRETARY.

The secretary has these powers and duties:

<% The secretary must keep the minutes of all
meetings of the Association, the board and all
committees. For this purpose, the secretary is a
member of all committees.

-
(5

% The secretary must give all required notices of
those meetings.

< The secretaiy must keep a list of (i) all owners,
and (ii) anyone who is holding, insuring, or
guaranteeing a mortgage and who has requested
copies of all notices or other Association
information and whose name is furnished as
required by these bylaws or the declaration.

< The secretary must keep all other books, records
and documents of the Association except for
financial records kept by the treasurer.

14

#+ The secretary has the general powers and duties
of management usually authorized for the office
of secretary of a Hawaii corporation.

%+ The secretary has any other powers and performs
any other duties assigned to him or her from time
to time by the president, the board, the
declaration, or these bylaws,

The duties of the secretary may be delegated to and
performed by the plan manager or any other person
appointed for that purpose. If the secretary is absent
or unable to act at any meeting, or if the office is
vacant, another person must be appointed to act as
the secretary at least temporarily.

7.11 TREASURER.

The treasurer is the chief financial officer of the
Association. The treasurer has these powers and
duties:

%+ The treasurer must keep full and accurate
financial and books and records of the properties
and business transactions of the Association,
including accounts of its assets, liabilities,
receipts, disbursements, gains, losses, capital and

surpius.

% The treasurer must deposit all money and other
valuables in the name and to the credit of the
Association with the depositories (such as a
bank) chosen by the board.

< The treasurer must pay out the funds of the
Association as directed by the board.

% The ftreasurer must prepare all financial
statements and reports requested by the president
or the board.

%+ The treasurer has the general powers and duties
of management usually authorized for the office
of treasurer or chief financial officer of 2 Hawaii
corporation.

% The treasurer has any other powers and performs
any other duties assigned to him or her by the
president, the board, the declaration, or these
bylaws.

The duties of the treasurer may be delegated fo and
performed by the plan manager, accountants, or other
suitable persons providing professional financial
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services. If the treasurer is unable to act or if the
office is vacant, another person must be appointed to
act as the treasurer at least temporarily.

8. INDEMNIFICATION

8.1 DrErFpations. The following words have these
special meanings in this section §:

A. “Agens’ means any person who is or was a
director, officer, employee, or other agent of the
Association, or who is or was serving at the request
of the Association as a director, officer, partner,
trustee, employee, or agent of another corporation,
partnership, joint venture, limited lability company,
trust, employee benefit plan, or other enterprise. An
Agent is considered to be serving an employee
benefit plan at the corporation’s request if the
Agent’s duties to the Association also impose duties
on, or otherwise involve services by, the Agent to the
employee benefit plan or to participants in or
beneficiaries of the employee benefit plan. “Agent”
also includes, unless the context requires otherwise,
the estate or personal representative of an “Agent.”

B. “Proceeding” means any threatened,
pending, or completed action or proceeding (such as
a lawsuit), whether formal or informal, It could be
for example, a civil suit, a criminal matter, or an
administrative or investigative proceeding.

C. “Expenses” includes, but is not limited to,
attorneys’ fees and costs.

D.  “Liability” means the obligation to pay a
judgment, setilement, penalty, fine (including an
excise tax assessed with respect to an employee
benefit plan), or reasonable expenses actually
incurred with respect to a proceeding.

8.2 THE ASSOCIATION WILL  INDEMNIFY
(REIMBURSE) ITS AGENTS. To the extent allowed by
law, the Association must indemnify (which means
that it will reimburse) each of its Agents with respect
to any Hability incurred by the Agent in any
proceeding. The Hawaii Nonprofit Corporations Act
defines how, when, and under what conditions the
Association can make those reimbursements, These
bylaws authorize and require the Association to make
those reimbursements, and to make advances for
expenses, to the full extent allowed by law. If
available, the Association must buy Insurance fo
cover the reimbursements. The Association may, but
need not, buy insurance that provides for payment of
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liabilities of an Agent in circumstances where the
Association does not have the power to indemnify the
Agent for those liabilities.

9.  ASSOCIATION RECORDS
9.1 THE ASSOCIATION’S BOOKS AND RECORDS.

A. WHAT THE ASSOCIATION MUST KEEP.
The Association must keep (i} correct and complete
books and records of account of the Association; (ii)
minutes of the meetings and all other proceedings of
the Association, the board, and any committee; (iii)
all notices, objections, waivers, consents, dissents,
and other matters related to these meetings; (iv) the
original or a copy of all of the plan documents; and
(v) anything else required by law. The Association
will keep at its principal office those records required
to be kept there by law. The board may keep all
other books and records of the Association at the
principal place of business of the Association or any
other place or places selected by the board.

B. MeMBER’S RIGHT TO INSPECT. The
members may inspect the plan documents at any
reasonable time during normal hours. Members may
also buy copies of the plan documents at a reasonable
cost. Subject to the requirements of the Hawaii
Nonprofit Corporations Act, and except as provided
in section 9.2, the bocks and records of account,
minutes, papers and other books and records of the
Association are open to inspection for any proper
purpose at the written request of any member. The
inspection may be made at any reasonable time
during normal business hours. The inspection may
be made in person or by the member’s agent or
attorney. Subject to the requirements of the Hawaii
Nonprofit Corporations Act, and except as provided
in section 9.2, the right to inspect includes the right to
copy and make extracts, at the member’s expense.
Subject to the requirements of the Hawaii Nonprofit
Corporations Act, and except as provided in section
9.2, upon receipt of an authenticated request and any
fee charged by the board to pay copying costs, the
plan manager will copy and send to the owner a copy
of any and all records requested. The board may
make reasonable rules: (i) requiring notice to be
given to the plan manager by the member desiring to
make the inspection or to get copies; (ii) limiting the
hours and days of the week for inspection; and (iii)
setting the costs of making copies of documents
requested by a member,
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C. DIRECTOR’S RIGHT TO INSPECT. Subject
to the requirements of the Hawaii Nonprofit
Corporations Act, and except as provided in Section
9.2, each director has the absolute right at any
reasonable time to inspect the books and records of
account, minutes, papers and other books, records,
and documents of the Association and the physical
properties owned or controlled by the Association.

9.2 MrMBErsHP L1sT. The Association must at
all times keep a current list of the names and
addresses of all members of the Association and the
number of votes that each member is entitled to cast.
This list is called the “membership list.”

A. The Association wilt furnish a copy of the
membership list within a reasonable time after any
member asks for it in writing, pays a reasonable fee
(to be determined by the board), and complies with
any other requirements of the declaration or these
bylaws. The declaration contains detailed
requirements that must be satisfied before the
Association is allowed (i) to provide access to or a
copy of the membership list, or any other documents
from which a membership list may be compiled, or
(1) to let anyone inspect or make copies or extracts of
the membership list or any other documents from
which a membership list may be compiled. In some
cases, the declaration prohibits the Association from
furnishing the membership list or provides an
alternative means for a member to mail information
to other members. Those provisions of the
declaration are made a part of these bylaws, just as if
they were repeated here.

B. The board may impose other reasonable
conditions intended to assure the confidentiality of
the membership list and that the membership list is
not used (i) for commercial purposes by anyone other
than the developer or companies related to the
developer, (i) in any way that violates state or
federal 1aw, or (iii) for any improper purpose.

C. The Association will furnish a copy of the
membership list to the developer promptly after the
developer asks for it. The requirements of the
declaration restricting the release of the membership
list to the members do not apply to the developer or
companies related to the developer.

93 CERTIFICATE OF MEMBERSHIP. The board
may, but is not obligated to, issue to the members
certificates of membership in the Association in any
form that the board chooses.
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1. MISCELLANEQUS

10.1 Wno CAN SIGN CHECKS AND 50 ON. All
checks, drafts or other orders for payment of money,
notes, or similar documents issued by or payable to
the Association raust be signed or endorsed as stated
in a resolution adopted by the board. If no resolution
is adopted, they must be signed by any two of the
president, vice president, secretary or treasurer. The
same rule applies to signing and delivering other
documents authorized by the plan documents or by
action of the board or the Association.

10.2 WHO CAN SIGN CONTRACTS AND OTHER
DoCUMENTS. Except as otherwise provided in these
bylaws, the board may authorize any officer or
officers, or agent or agents, to enter intc any contract
or sign any document for the Association. This
authority may be general or it may be limited to
specific things. Unless authorized by the board, no
officer, agent or employee has any power or
authority:

+ To bind the Association,
< To pledge the Association’s credit, or

# To make the Association liable for any purpose
or for any amount.

10.3 AMENDMENTS.

A. THE ASSOCIATION'S RIGHTS. These
bylaws may be “amended” (changed) from time to
time if (1) the amendment is approved by the vote of
a majority of the owners voting, and (2) if the
developer still exists, the developer gives its written
consent and signs the amendment. There is an
exception to this rule: Some parts of the plan
documents require the approval of a majority of the
owners or more than a majority of the owners before
taking certain actions (a “supermajority”™). Such a
provision cannot be amended unless (1) the number
of votes cast by owners voting in favor of that
amendment equals or exceeds the number of votes
required to take action under that provision (ie., a
majority or a super-majority), and (2) if the developer
still exists, the developer gives its written consent and
signs the amendment. No amendment made under
this subsection 10.3A will take effect until it is signed
by any two officers of the Association (and the
developer if the developer still exists) and recorded.

B. Board’s Rights.
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1) The board may revise these bylaws
without the vote of the owners but only when
expressly permitted by the declaration, the articles, or
these bylaws, For example, see section 15.5B.1) of

the declaration,

2} The board may amend these bylaws
as required to conform to the provisions of the
Hawaii Nonprofit Corporations Act, or any other law
or regulation adopted by a governmental authority
and that applies to the Asscciation or to the plan,

The board may do the things listed in this section
10.3B if the board adopts a resolution autherizing it.
No vote or other consent of the Association, the
owners, their lenders, or anyone else is necessary
despite the requirements of section 10.3A. If the
developer still exists, however, then the amendment
will not be effective unless the developer gives its
written consent and signs the amendment. No
amendment made under this section 10.3B will take
effect until it is signed by two officers of the
Association (and the developer if the developer still
exists) and recorded.

C. RESTATEMENT OF BYLAWS. No matter
what else the plan documents say, the board and the
developer each have the right to restate these bylaws
and all amendments to them. Either may do so
without the consent of the other and without the vote
or other consent of any owner, lender, or anyone else,
No restatement of these bylaws will take effect until
it is signed by the developer or by two officers of the
Association and recorded.

D. THe DEVELOPER’S RIGHTS.

1) NATURE OF THE DEVELOPER’S
RIGHTS. Without the consent or approval of any
person (including for example the Association, the
board, any owner and anyone baving a contract to
buy a fractional ownership interest), the developer
may change these bylaws at any time and from time
to time:

{a) And for any purpose before any
first deed or agreement of sale is recorded;

(by To comply with the laws and
regulations of the State of Hawaii;

{¢) To comply with the laws and
regulations of any place (for example, the State of
Mainey or the requirements of any government
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agency (such as the California Department of Real
Estate} in connection with the registration of the
condominium or the plan to permit the sale of
fractional ownership interests there;

(d) To satisfy requests for changes
made to the developer by any commercial lender
loaning money to the developer or to individual
owners, by any investor in mortgages initially made
in favor of the developer, or by any title company
licensed to do business in the State of Hawaii;

{e) To facilitate the operation and
management of the plan or the sale of the fractional
ownership interests, or to facilitate participation in a
given exchange program;

(f) Inany declaration of annexation
adding new umit types or creating new kinds of
fractional ownership interests as permitted by the
declaration;

(g In comnection with any
amendment to the declaration establishing a new unit
type; or

(h) To correct any errors or

mistakes in any of the plan documents.

2) EFFECT. An amendment made by
the developer under this section 10.3D takes effect
when it is signed by the developer and recorded. It
does not have to be signed by anyone else.

10.4 CAPTIONS; TABLE OF CONTENTS. The
developer has tried to divide these bylaws into useful
sections and to provide captions describing each
section. The developer has also included a table of
contents. The captions and table of contents are here
only for convenience and as a matter of reference.
They do mot define, limit or describe the scope or
intent of the provisions of these bylaws. Members
must read with care each and every part of these
bylaws, not just the captions or table of contents.

10.5 PRONOUNS. Pronouns (for example, “his” or
“her”) used in the plan documents include the male,
female, and neuter genders and include the singular
and plural numbers, as the case may be.

10.6 ENFORCEMENT. A violation of any part of
these bylaws by one person does not excuse that
person or anyone else from his or her duty to obey
that and all other parts of these bylaws., Any failure
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to enforce any provision of these bylaws does not
limit or take away the right to enforce that provision
later. This will be true no matter how many times a
violation is overlooked or ignored, and no matter how
much time has passed following a violation.

10.7 INTERPRETATION. These bylaws should be
liberally interpreted to carry out the purpose of
creating a uniform plan for sharing the ownership,
expenses and use of the vacation property under
which the Association carries out and pays for the

operation and maintenance of the vacation property
and the plan.

10.8 EFFECT OF INVALID PROVISIONS, The
provisions of these bylaws are “severable.” This
means that if any part of them is not legal or valid,
that part can be ignored. But the rest of these bylaws
will remain in effect and everyone must obey them,

END OF BYLAWS
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The Beach Villas at Kahalu’u Fractional Ownership Plan
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The following rules and regulations have been established for the benefit of all owners and occupants of the vacation
unit located in The Beach Villas at Kahalu'u condominium project.

These rules and regulations supplement The Beach Villas at Kahalu’u Declaration of Covenants, Conditions,
Easements and Restrictions for Fractional Ownership (the “declaration™), but do not change the obligations of an owner under
the declaration. If there is ever a conflict between the declaration and these rules and regulations, the declaration will control.

The vacation unit is located within The Beach Villas at Kahalu’u condominium project. These rules and regulations
are in addition to the condominium rules. You must also abide by the condominium documents, which include the
condominium declaration, condominium bylaws and condominium rules. If there is ever a conflict between these rules and
the condominium documents, the condominium documents will controf.

RULE 1
DEFINITIONS

Terms defined in the declaration have the same meaning here in these rules. To help you in reading these rules,
some definitions from the declaration are repeated or paraphrased below. Some definitions not contained in the declaration

are also included.

1.1 «Association’” means The Beach Villas at Kahalu'u Fractional Owners Association. It is a Hawali non-
profit corporation. All owners, and only owners, are its members.

1.2 “Condominium ” means The Beach Villas at Kahalu'u condominium project established by the
condominium declaration.

1.3 “Condominium association” means the Association of Apartment Owners of the Beach Villas at Kahalu™u.

1.4 “Condominium documents”” means condominium declaration, condominium bylaws, condominium rukes
and any other rules or regulations adopted by the condominium association.

1.5 “Owner” and “you” means an owner of a fractional ownership interest, as “owner™ is defined in the
declaration; provided that if you are using the vacation unit through an exchange program, then during your stay you will be
treated as if you were an owner for many purposes.

1.6 “Occupant” means an owner, exchange user, or other person who has the right to occupy the vacation unit.
The guest of any of those persons is also an “occupant.”

1.7 “Guest” means the family, visitors, renters, employees, servants, tenants, “licensees™ (persons permitted in
the vacation unit) and “invitees” (persons invited in) of an owner, an exchange user, or another person who has the right to
occupy the vacation unit. An exchange user is not considered a “‘guest” of the owner whose vacation period he or she uses.

1.8 “Tise Period” means one of the six time periods designated as a “use period” in the declaration.
19 “Service Period” means
A, The time between check-out time of one person’s vacation period and check-in time for the next

person’s vacation period (a “minor service period’).

B. The time period designated in the declaration as a major service period.
1.10 “Vacation Period” means the use period during which an owner has the right to use the vacation unit.
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RULE 2
VIOLATIONS

If you fail to abide by these association rules or the other plan documents, (i) you may be fined or have to pay other
money penalties, and (ii) your rights and privileges as an owner, including your rights to use the vacation unit during your

vacation period, may be suspended.

RULE 3
CHECK-IN AND CHECK-OUT TIMES; SERVICE PERIOD

“Check-in time” will be 5:00 p.m. and “check-out time” will be 9:00 a.m. The time between use periods is reserved
exclusively as a service period for cleaning, repairing and maintaining the vacation unit.

RULE 4
WHAT HAPPENS IF SOMEONE FAILS TO LEAVE

If you or your guests fail to leave the vacation unit at the end of your vacation period, this may result in severe
consequences, as described in the declaration. If you are using the vacation unit pursuant to an exchange through an exchange
company, you will be treated as if you were the owner for the purposes of this rule, and the severe consequences set forth in

the declaration will apply to you.

RULE S
CARE OF INTERIOR FURNISHINGS AND EQUIPMENT

When you or your guests use the vacation unit, you are responsible for any damage, other than normal wear and tear,
done during your vacation period to the vacation unit and the common furnishings available for your use. Any unpaid charges
for damage or loss will be added to your bill at check-out time or will be billed directly to you. If you don’t pay the charges,
then (i) the Association may suspend your use privileges until you pay the charge, and (ii) the Association may fine you. You
should report any damage or deterioration of the vacation unit or the common furnishings to the plan manager as soon as
possibie after you check in. All occupants must remove their personal property from the vacation unit by check-out time.
Anything left in the vacation unit after check-out time will be treated as abandoned. The plan manager may throw away, seli,

or give away any abandoned things.

RULE 6
MODIFICATIONS

You may not make any structural changes, nor reorganize or remove furniture, wall hangings, or floor coverings, nor
redecorate the vacation unit in any way.

RULE7
HOUSEKEEPING SERVICE

The plan manager provides housekeeping service during the minor service periods to assure that the vacation unit is
clean and neat when you arrive. The board may also decide to provide housekeeping services at other regular intervals in
order to maintain the vacation unit and its furnishings. Additional housekeeping service may be available to you for an extra
charge. You also will be charged for additional housekeeping service required by reason of your (or your guests’) use and
occupancy of the vacation unit. Charges for housekeeping service are due and must be paid when you check out.
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RULES
INVENTORY OF INTERIOR FURNISHINGS AND EQUIPMENT

When you check in. you should conduet a complete inventory of the furnishings and equipment placed in the
vacation unit. You should report any missing or damaged items or common furnishings to the plan manager as soon as
possible after you check in; otherwise you may be charged for the damaged or missing items. After you have checked out, the
plan manager shall inspect the vacation unit and conduct a complete inventory of the furnishings and equipment. If the plan
manager finds that there are damaged or missing items, you will be charged for these items.

RULE %
PASS KEY

The plan manager has a pass key to the vacation unit. In an emergency, the plan manager or its employees may enter
the vacation unit. If that happens, the plan manager will tell you, as soon as reasonably possible, why he entered the vacation
unit. The plan manager may also enter the vacation unit to conduct routine maintenance and repair. In such a case, you will
be given advance notice. Finally, if the board decides to provide periodic housekeeping services during your vacation period,
the housekeepers will be allowed to enter the vacation unit in order to perform their duties.

RULE 10
SAFETY AND HEALTH AND OTHER RULES

10.1 Npise. You must be extremely careful not to make any noise that may unreasonably disturb the neighbors.
This includes, among other things, noise from the use of musical instroments, hi-fi equipment, or late-evening entertaining.

10.2  Pets. No animals may be brought into or onto the condominium or the vacation unit except for specially
trained animals and other animals allowed by faw. If you have a disability requiring any special consideration, please notify
the plan manager when you check in so that reasonable accommodations can be made for you.

10.3 Lawful Use. You must not use the vacation unit or common furnishings for any immoral, improper,
offensive or unlawful use. You must obey all laws, zoning ordinances and regulations of all governmental bodies having
jurisdiction over the vacation unit or common furnishings.

10.4  Trash. You must not throw, place, or keep any refuse, garbage, or trash of any kind in or on the vacation
unit other than in the trash disposal facilities.

10.5 Insurance. You must not do anything that may overload or impair the floors, walls or roof of the vacation
unit, or that may cause any increase in the ordinary premium rates or the cancellation or invalidation of any insurance on the
vacation unit maintained by or for the Association.

1G.6 Smoeking. Smoking is prohibited inside the vacation unit. You may smoke on the lanai of the vacation unit
if the door between the lanai and the interior of the vacation unit is closed. Owners and occupants who violate this rule are
subject to additional cleaning charges as determined by the plan manager or the board. These charges will include at a
minimum the cost of cleaning the carpets, dry cleaning the draperies, and any fee charged by the plan manager for arranging
additional cleaning services.

16,7 Signs, Bte. You cannot post any advertisement, bill, poster, or other sign on or in the vacation unit or on
any part of the common furnishings.
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RULE 11
STORAGE

The plan manager is not responsible for any belongings left by you or your guest at the end of your vacation period.
Neither you nor your guests may keep personal property on the premises (except during your vacation period) unless the plan
manager designates specific areas (storage lockers, for example) for such purposes. Owners who store things in the storage
lockers do so at their own risk. The Association will not be responsible for theft or damage that is not covered by insurance.
The insurance deductibles that apply to any theft or damage to items stored in the storage locker must be allocated among the
owners in proportion to their share of the total loss or damage.

RULE 12
CONTROL OF CHILDREN

Parents are responsible for the conduct of their children. Do not allow your children to play in any part of the
vacation unit or any part of the condominium designated as “off limits” for child play by the Association or the condominium
association. “Children” means anyone under the age of majority.

RULE 13
MAXIMUM OCCUPANCY

The maximum allowable occupancy depends on the number of bedrooms in the vacation unit. For a two-bedroom
vacation unit the maximum allowable occupancy is four (4) persons. If county law or the condominium documents set a
fower limit, that limit will apply. The maximum overnight occupancy limits may also be lower for exchange purposes. Check
your exchange materials for the precise exchange occupancies.

RULE 14
GUESTS AND RENTERS

Owners may lend or rent their vacation periods to others and may invite guests to stay with them during their
vacation period, subject to these rules:

14.1 Notice. The plan manager will not let anyone into the vacation unit without written permission from the
owner who has the right to use it at that time. If you want to let someone else use or rent your vacation period, you must
inform the Association in writing at least two weeks in advance of the day when they wili check in. You must provide the
name and address of each of your guests and renters.

142  Check-In. When they check in, your guests and renters will be required to show proof of identification, sign
a registration card, and provide a credit card imprint. Guests and renters under twenty-one (21) years of age cannot occupy
the vacation unit urless accompanied by you, a guest, or a renter who is twenty-one (21) years of age or older. The plan
manager may charge a fee of $25 for providing check-in and check-out services to your guests or renters. The plan manager
may increase the amount of this fee if the board approves the increase.

14.3 Owner'’s Financial Responsibility. An owner is responsible for any charges incurred by his or her guests or
renters. The owner is also responsible to pay for any damage (other than normal wear and tear} caused by his or her guests or
renters, and any fees charged by the plan manager for arranging for the repair of any such damage. For these reasons, it is
incumbent on the owner to charge a substantial damage deposit.

RULE 15
EXCHANGE USERS

Owners may exchange their vacation periods through an exchange program at their own cost and risk, subject to
these rules:
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151 Notice. The plan manager will not let anyone into the vacation unit without written permission from the
owner who has the right to use it at that time. I you want to exchange your vacation period, you must be sure that the
exchange company informs the plan manager in writing at least two weeks in advance of the day when the exchange user will
check in, The exchange company must provide the name and address of each of exchange user.

15.2  Check-In. When they check in, exchange users will be required to show proof of identification, sign a
registration card, and provide a credit card imprint. Exchange users under twenty-one (21) years of age cannot occupy the
vacation unit unless accompanicd by an exchange user who is twenty-one (21) years of age or clder. The plan manager may
charge a fee of 523 for providing check-in and check-out services to exchange users. The plan manager may increase the
amount of this fee if the board approves the increase.

RULE 16
HOW THESE ASSOCIATION RULES MAY BE CHANGED

16.1 The Board May Change These Rules. The board of directors of the Association may revise these rules from
time to time at any meeting of the board.

16.2  The Association May Change These Rules. At any meeting of the Association, a majority of the owners
may change the association rules so long as the notice of meeting stated that the change would be considered at the meeting.

16.3 The Developer May Change These Rules. The developer may change these rules in any of the
circumstances described in section 16.1 D. of the declaration. The developer must give a copy of the revised rules to the

board.

16.4  Notice of Changes in These Rules. The board must give notice to the owners of any change in the
association rules. The board may give this notice by mailing it to the owners or by including it in a newsletter, or by email. It
may also give this notice in any other way that is likely to be effective to give notice to the owners.

END OF RULES
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Unit Nos. 2-101, 2-301 and 2-303

EXHIBIT “E”

Use Period No. 1

January 30— March 31

Use Period No. 2

March 31 — May 30

Use Period No. 3

June 4 - August 3

Use Period No. 4

August 3 — October 2

Use Period No. 5

October 2 — December 1

Use Period No. 6

December 1 — January 30

Major Service Period

May 30 — June 4

Unit No. 2-201, 2-202 and 2-203

Use Period No. 1

January 30 — March 31

Use Period No. 2

March 31 — May 30

Use Pertod No. 3

May 30 ~ July 29

Use Period No. 4

July 29 — September 27

Use Period No. §

Qctober 2 — December |

Use Period No. 6

December 1 — Janpuary 30

Major Service Pertod

September 27 — October 2
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LIMITED SUBSIDY AGREEMENT

THIS AGREEMENT, made this day of 20___, by and between
THE BEACH VILLAS AT KAHALU'U FRACTIONAL OWNERS ASSOCIATION, a Hawaii
non-profit corporation (the "Association"), and KAHALU'U BEACH CLUB LLC, a Hawaii

limited liability company (the "Developer").

BACKGROUND

Al The Developer is the developer of The Beach Villas at Kahalu’u Fractional
Ownership Plan (the “Plan”).

B. The Plan is governed by certain legal documents, called the “Plan Documents”, as
follows:

» The Beach Villas at Kahaluu Declaration of Covenants, Conditions, Easements and
Restrictions for Fractional Ownership, dated , 2006, recorded in the Bureau of
Conveyances of the State of Hawaii as Document No. 2006- (herein with any
amendments called the “Declaration”).

» The Articles of Incorporation of the Association (herein with any amendments called the
“Articles™).

» The Bylaws of the Association (herein with any amendments called the “Bylaws™).

> Any rules and regulations adopted by the Developer or the Association pursuant to the
Declaration (herein with any amendments called the “Association Rules”).

Except as otherwise expressly provided in this Agreement, terms defined in the Plan Documents
have the same meaning in this Agreement.

C. The Plan Documents provide a plan for sharing the ownership and use of certain
condominium apartments in the The Beach Villas at Kahalu'u condominium project, their
furnishings, and other property (the “Vacation Property”), and for sharing the costs and expenses
of (i) owning, maintaining, and operating the Vacation Property, and (ii) operating the Plan and
the Association,

D. Under the Plan Documents, each Owner of a Fractional Ownership Interest must
pay a share of the Plan Expenses.

E. The Developer must pay the share of Plan Expenses for each Fractional
Ownership Interest while the Developer is the Owner of it. Instead of doing so, however, the
Developer may enter into a “Subsidy Contract” with the Association in which the Developer
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generally agrees to pay to the Association the difference between the actual expenses incurred by
the Association and the Assessments collected from the other Owners.

F. This Agreement is a Subsidy Contract as that term is defined in the Plan
Documents. It is intended to set forth in greater detail the manner and extent to which the
Developer will be responsible to pay to the Association the difference between the actual
expenses incurred by the Association and the Assessments collected from the other Owners.

G. The Developer also wishes to limit or cap the amount of the annual Assessments
that other Owners must pay. The Developer will do this by agreeing to pay certain amounts in
excess of the cap. This Agreement is intended to describe the terms and conditions under which
the Developer will do so and how the Developer can elect to change or eliminate this “buy-
down” subsidy. Accounting pursuant to this agreement shall be done periodically on an accrual

basis.

TERMS AND CONDITIONS

1. Additional Definitions.
For the purposes of this Agreement, the following terms shall have the following meanings:

1.1 “Subsidy Amount” means, for any given Fiscal Year, the difference between the
Actual Costs and the Assessments Collected.

1.2 “Actual Costs” means, for any given Fiscal Year, the total amount of the Plan
Expenses actually incurred and that must be paid by the Association during that Fiscal Year. For

purposes of this Agreement:

A, Reserve Expenses will be included in the Actual Costs for that Fiscal
Year; and

B. Actual Costs will not include the amount of any Special Assessments
approved by the Board and, if necessary, the Owners, for capital expenditures, insurance policy
deductibles, underinsured losses, or uninsured losses. Actual Costs also will not include any
increase in the Plan Expenses resulting from (i) any new category of imposition that comes into
effect after the date of this Agreement which is levied or assessed by any local, county, state or
federal government, no matter how characterized, or (i) any increase in the real property taxes
and/or transient accommodation taxes.

1.3 “Assessments Collected” means, for any given Fiscal Year, the cumulative total
amount of (i) all Regular Assessments paid to the Association by Owners other than the
Developer, and (i) all other amounts paid to the Association by anyone other than the

Developer.

1.4 “Developer Buy-Down Amount” means, for any given Fiscal Year, the total
amount necessary to reduce the Regular Assessment for each Fractional Ownership Interest
owned by anyone other than the Developer to the amount shown on Exhibit “A”. Unless Exhibit
“A" says otherwise, however, the Buy-Down Amount will not include (and the Developer will
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not be required to pay) any portion of the Regular Assessment in excess of the amounts shown
on Exhibit “A” to the extent that it results from (i) any new category of imposition that comes
into effect after the date of this Agreement which is levied or assessed by any local, county, state
or federal government, no matter how characterized, or (ii) any increase in the real property taxes
and/or transient accommodation taxes. If this happens, then Owners will have to pay the amount
shown in Exhibit “A” plus any additional amount required to pay charges that results from the
increase in real property taxes, transient accommodation taxes or any new category of

imposition.

15 “Reserve Expenses’” means those amounts which, under the Association’s Budget
for any given Fiscal Year, are to be deposited in the Association’s Reserve Accounts in that
Fiscal Year. Notwithstanding the foregoing, Reserve Expenses shall not include any expense set
forth in the Budget which is not actually incurred by Association. For example, if the Plan at the
beginning of a Fiscal Year, includes 6 Vacation Units, but only 2 of those Vacation Units are
furnished with Common Furnishings on the Starting Date, Reserve Expenses would include
reserves for replacement of only the Common Furnishings within the 2 Vacation Units which
accrue between the Starting Date and the end of such Fiscal Year, and not within the remaining
unfurnished 4 Vacation Units, notwithstanding the provision in the Budget for reserves for
Common Furnishings within all 6 Vacation Units. In the foregoing example, Reserve Expenses
would include reserves for the entire Fiscal Year for all other depreciable items which are subject
to maintenance and replacement by the Association.

1.6 “Fiscal Year” means a Fiscal Year as that term is defined in the Plan Documents;

provided that if this Agreement terminates prior to the end of a full Fiscal Year, then “Fiscal
Year” shall mean the period from the beginning of that Fiscal Year until the date of termination

of this Agreement, pro-rated daily.

2. Pavment by Developer.

2.1 Pavment of Subsidy Amount. The Developer agrees to pay the Subsidy Amount
to the Association upon the following terms and conditions:

A. The Developer shall make the first payment of the Subsidy Amount
(excluding any portion of the Subsidy Amount for Reserve Expenses) within forty-five (45) days
after the end of the calendar quarter during which the Starting Date occurs. Such payment shall
include the portion of the Subsidy Amount (other than Reserve Expenses) due with respect to the
period between the Starting Date and the last day of the calendar quarter in which the Starting

Date occurs.

B. The Developer shall make subsequent payments of the Subsidy Amount
(excluding any portion of the Subsidy Amount for Reserve Expenses) within forty-five (45) days
after the end of each calendar quarter. Each such payment shall include the portion of the
Subsidy Amount (other than Reserve Expenses) due with respect to the preceding calendar

quarter.
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C. On or before the last business day of the Fiscal Year, the Developer shall
pay the portion of the Subsidy Amount payable for Reserve Expenses. Nothing in this
Agreement shall entitle the Developer to pay, for each Fractional Ownership Interest that it
owns, less than a Fair Share of the Reserve Expenses for the applicable Fiscal Year; provided
that if a Fractional Ownership Interest is sold during the Fiscal Year, the Fair Share of the
Reserve Expenses for that Fractional Ownership Interest shall be charged to the purchaser unless
the purchaser’s sales contract provides otherwise.

D. Within forty-five (45) days after the end of each Fiscal Year, the
Association shall reimburse Developer for the amount, if any, by which the total of all sums paid
by Developer to the Association during that Fiscal Year as and for the Subsidy Amount exceeds
the cumulative total amount of all Assessments which would otherwise have been payable by
Developer for such Fiscal Year in the absence of this Agreement with respect to the Fractional
Ownership Interests owned by Developer.

2.2 Developer Buy-Down Amount.

A. Developer Buy-Down Option. The Developer has the right, but no
obligation, to reduce the amount of the Regular Assessment for Owners other than the
Developer. The Developer may do so by paying the Developer Buy-Down Amount.

I. Buy-Down of Condominium Assessments. The Developer has the
right to enter into subsidy contracts with the Condominium Association and/or with individual
Owners of Fractional Ownership Interests. Any Developer buy-down made pursuant to the
Developer’s subsidy contract or other agreements with the Condominium Association, or directly
with any individual Owners, may have the effect of reducing the Regular Assessment for Owners
other than the Developer. In such event, the Developer Buy-Down Amount due under this
Agreement shall be reduced by the total amount of any comparable Developer buy-down amount
under any subsidy contract or similar agreement between the Developer and the Condominium
Association and/or any individual Owner, it being the intent hereof that the Developer shall not
be required to pay more than the net amount required to reduce the Regular Assessment for
Owners other than the Developer to the amounts stated in Exhibit “A”, regardless of whether
such net amount is paid pursuant to this Agreement or any other subsidy contract or agreement.

B. Payment of Developer Buy-Down Amount. In the event that the
Developer determines to buy down the Regular Assessment for Owners other than the
Developer, the Developer shall pay the Developer Buy-Down Amount to the Association upon
the following terms and conditions:

1. The Developer shall make the first payment of the Developer Buy-
Down Amount (excluding any portion of the Developer Buy-Down Amount for Reserve
Expenses) within forty-five (45) days after the end of the calendar month in which the Starting
Date occurs. Such payment shall include the portion of the Developer Buy-Down Amount (other
than Reserve Expenses) due with respect to the period between the Starting Date and the last day
of the calendar month in which the Starting Date occurs.
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2. The Developer shall make subsequent payments of the Developer
Buy-Down Amount (excluding any portion of the Developer Buy-Down Amount for Reserve
Expenses) within forty-five (45) days after the end of each succeeding calendar month. Such
payment shall include the portion of the Developer Buy-Down Amount (other than Reserve
Expenses) due with respect to the preceding calendar month,

3. On or before the last business day of the Fiscal Year, the
Developer shall pay the portion of the Developer Buy-Down Amount payable for Reserve

Expenses.

4. Subject to the requirements of Section 2.2.C., below, within forty-
five (43) days after the earlier of (i) the end of the Fiscal Year in which this Agreement
terminates, or (ii) the date when the Developer elects to discontinue payment of the Buy-Down
Amount for new sales, the Association shall reimburse the Developer for the amount of any
overpayment, if any. For purposes of this subparagraph, “overpayment” means the amount by
which the total of all sums actually paid by Developer to the Association during that Fiscal Year
as and for the Developer Buy-Down Amount exceeds the amounts required to reduce the Regular
Assessment for each Fractional Ownership Interest owned by anyone other than the Developer to
the amount shown on Exhibit “A” (subject, in the case of changes to the Developer Buy-Down
Amount, to adjustments in accordance with the provisions of Section 2.2.C., below).

C. Changes to the Developer Buy-Down Amount. The Developer shall have
the right to amend Exhibit “A” at any time and without the consent or joinder of the Association,
any Owner, or anyone else. The Developer may do so by giving notice to the Association at
least fourteen (14) days in advance of the date when the amendment will take effect. The notice
must attach a copy of the revised Exhibit “A”,

() Effect of a Change to Developer Buyv-Down Amount. An
amendment to Exhibit “A” shall take effect at the time stated in the amendment or in the notice
transmitting the amendment to the Association; provided, however, that an amendment shall not
relieve the Developer of its obligation to pay such portion of the Buy-Down Amount as may be
necessary to maintain, until the end of the Fiscal Year, the current level of the Regular
Assessment of all persons (other than the Developer) who are Owners as of the date of the

amendment.

For example, suppose that payment of the Developer Buy-Down Amount
will reduce an Owner’s Regular Assessment for 2009 from $2,000 to $1,600. If the Developer
amends Exhibit “*A” to eliminate the Developer Buy-Down Amount, then:

» The Developer shall continue to be obligated to pay such portion of the Developer Buy-
Down Amount as shall be necessary to reduce that Owner’s Regular Assessment to
$1,600 for the year 2009. However the Developer would have no obligation to make any
Developer Buy-Down Payment as to the year 2010.

» An Owner who purchases his or her Practional Ownership Interest from the Developer
after the Developer amends Exhibit “A” to eliminate the Developer Buy-Down Amount
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would be required to pay the full Regular Assessment of $2,000 for the year 2009. The
Developer would have no obligation to pay any portion of such Owner’s Regular

Assessment.

As another example, suppose that payment of the Developer Buy-Down
Amount at the beginning of the Fiscal Year reduced an existing Owner’s Regular Assessment for
2009 from $2,000 to $1,800. Suppose that halfway through the Fiscal Year the Developer
determines to change the Developer Buy-Down Amount as necessary to reduce a new Owner’s
Regular Assessment to $1,600. If the Developer amends Exhibit “A” to do this, then:

» The Developer shall continue to be obligated to pay such portion of the Developer Buy-
Down Amount as shall be necessary to reduce the existing Owner’s Regular Assessment
to $1,800 for the year 2009. However the Developer would have no obligation to pay
any additional Developer Buy-Down Amount needed to reduce the existing Owner’s

Regular Assessment to $1,600,

> An Owner who purchases his or her Fractional Ownership Interest from the Developer
after the Developer amends Exhibit “A” to change the Developer Buy-Down Amount
would be required to pay only $1,600 for the year 2009. The Developer would be
obligated to pay any portion of such Owner’s Regular Assessment as necessary to reduce
the new Owner’s Regular Assessment to $1,600.

(2) Effect of Termination of This Agreement. Termination of this
Agreement will be treated as an amendment to Exhibit “A” eliminating the Developer Buy-
Down Payment. In such event, the provisions of Section 2.2C.(1) shall apply and the
-Developer’s obligations to pay the Developer Buy-Down Amount with respect to existing
Owners shall continue for the balance of the Fiscal Year in which this Agreement terminates.

3. Assignment. The Association hereby assigns to Developer each and every right of
Association to pursue any of its remedies against a delinquent Owner (other than the Developer)
whose delinguent Assessments or Personal Charges are paid by the Developer. To the extent not
otherwise prohibited by law, the Association authorizes the Developer to employ and pay one or
more collection agents in connection with the collection of delinquent Assessments and Personal
Charges. The Association shall execute such further documentation as Developer shall
reasonably request from time to time to perfect this assignment and/or to enforce such remedies
as necessary or useful to recover the amount paid by the Developer plus collection agency fees
and costs (to the extent not prohibited by law), legal fees and costs, and other costs of collection.

4, Term. The term of this Agreement shall commence on the Starting Date and shall
terminate on the earlier to occur of (a) the date upon which Developer shall convey the last
Fractional Ownership Interest it owns or (b) the date which is the last day of the Fiscal Year of
the Association following the date upon which Developer elects, by written notice to the
Association, to terminate this Agreement, provided that that Developer shall not terminate this
Agreement until (i) the expiration of the term of its obligation to pay a part of the Assessment
payable by an Owner other than the Developer, and (ii) if the Plan is registered in California, the
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Developer has provided a bond, cash deposit, letter of credit, or other alternate assurance for
payment of Assessments acceptable to the Commissioner of the California Department of Real
Estate pursuant to Section 11241 of the California Vacation Ownership And Time Share
Ownership Act of 2004 (as it may be amended from time to time) and any regulations adopted
pursuant to Section 11241 of that Act. This means that the Developer may elect in any Fiscal
Year, including the first vear, to terminate this Agreement by giving prior written notice to the
Association. Termination of this Agreement shall not prevent the Developer from requiring that
the Association enter into a new Subsidy Contract pursuant to the terms of the Plan Documents.

5. Surety Bonds. If and only if the Plan is registered for sale in California, then the
Developer shall furnish to the Association two surety bonds (each a “Bond”) as follows:

A Subsidv Bond. The Developer shall furnish a bond (the “Subsidy Bond”) in an
amount sufficient to provide for the Developer’s payment of the Subsidy Amount. The Subsidy
Bond shall secure the Developer’s obligations to pay the Subsidy Amount.

B. Buy-Down Bond. In the event that the Developer elects to pay the Developer
Buy-Down Amount, then the Developer shall furnish a bond (the “Buy-Down Bond”) sufficient
to provide for the Developer’s payment of the Developer Buy-Down Amount. The Buy-Down
Bond shall secure the Developer’s obligations to pay the Developer Buy-Down Amount.

For example, suppose that payment of the Developer Buy-Down Amount will reduce the
Owners’ Regular Assessments for 2009 from $2,000 to $1,600. In such event, the amount of the
Developer Buy-Down Bond would be $400 ($2,000 - $1,600 = $400) mutltiplied by the total
number of Fractional Ownership Interests. (This example assumes, for the purpose of
illustration only, that the Regular Assessment for all Fractional Ownership Interests is the same
and that the Buy-Down Amount is identical for each Fractional Ownership Interest.)

C. Delivery of Bonds. The Developer and the Association agree that the Bonds shall
be delivered to Old Republic Title & Escrow of Hawaii, Ltd., a Hawaii corporation, pursuant to
the terms and provisions contained in escrow instructions (the “Instructions”) in such form as the
California Department of Real Estate shall approve in connection with the registration of the

Plan in California.

6. Effect of Limited Subsidy Agreement Upon Developer’s Assessment Obligations.
Provided that the Developer is not in default in the performance of any of its obligations
hereunder, the Developer shall not be required to pay to the Association the Assessments
attributable to Fractional Ownership Interests owned by the Developer pursuant to the terms and
provisions of the Plan Documents. In the event that the Developer shall default in the
performance of any of its obligations hereunder and such default shall not have been cured
within 30 days after notice of default is given to the Developer by the Association, (a) the
Developer’s obligations to pay to the Association the Regular Assessments attributable to the
Fractional Ownership Interests owned by Developer shall resume, (b) Developer’s default
hereunder shall be deemed a default in the payment of Assessments under Declaration, which
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default shall be deemed to have occurred on the date of expiration of the grace period set forth
herein or any longer grace period allowed by the Board, and (¢} the Association shall have the
right to exercise each and all of the rights and remedies set forth herein and in the Declaration
with respect to the non-payment of the Regular Assessments by the Developer as the Owner of
Fractional Ownership Interests, and as provided under the Bonds; provided, however, that
notwithstanding the Developer’s failure to cure any default hereunder within the time period
specified, the Developer shall have the right thereafter to cure such default, and upon so doing,
the Developer may notify the Association of the Developer’s intention thereafter to comply with
the terms of this Agreement and, if necessary, to reinstate the Bonds, in which case all of the
rights, duties and obligations of the Developer and the Association hereunder shall continue
unabated and any Regular Assessments paid by the Developer shall be treated as having been
paid with respect to Developer’s obligations under this Agreement.

7. Miscellaneous.

7.1  Notices. Delivery of all notices described in this Agreement shall be made by
overnight or same-day commercial delivery service or by United States mail, certified or
registered, postage prepaid. All such notices shall be deemed delivered, given and received: (a)
the day of sending via same-day commercial delivery service; (b) the following business day
after sending via overnight commercial delivery service; or (c¢) three (3) calendar days after
deposit in the United States mail. All such notices shail be addressed as follows:

If to the Association:

The Beach Villas at Kahalu’u Fractional Owners Association
78-216 Makole’a Street, #32

Kailua-Kona, Hawaii 96740

Attn: President

If to the Developer:

Kahalu’u Beach Club LL.C
78-216 Makole’a Street, #32
Kailua-Kona, Hawaii 96740
Attn: Managing Member

with a required copy to:

Charles E. Pear, Jr., Esq.

McCorriston Miller Mukai MacKinnon LLP
Five Waterfront Plaza

500 Ala Moana Blvd., Suite 400

Honolulu, Hawaii 96813

The addresses and addressees for the purpose of this paragraph may be changed by giving notice
of such change in the manner herein provided for giving notice. Unless and until such notice is
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received, the last address and addressee stated by notice, or as provided herein if no notice of
change has been sent or received, shall be deemed to continue in effect for all purposes

hereunder.

7.2  Waiver. The waiver or failure to enforce any provision of this Agreement shall
not operate as a waiver of any future breach of such provision or of any other provisions hereof.

7.3  Merger. All understandings and agreements heretofore had between the parties
respecting the subsidization contemplated by this Agreement are merged by this Agreement and
the exhibits attached hereto, all of which fully and completely express the agreement of the
parties. There are no agreements except as specifically set forth in this Agreement or to be set
forth in the instruments or other documents delivered or to be delivered hereunder.

7.4 Amendments.

A Except as provided in Sections 2.2C. and 7.1, above, no change in or
addition to, or waiver or termination of this Agreement or any part thereof shall be valid unless
in writing and signed by or on behalf of each of the parties hereto.

B. The parties agree to change this Agreement as requested by the Developer
at any time and from time to time:

1. To comply with the laws and regulations of the State of Hawaii or
any political subdivision thereof;

2. To comply with the laws and regulations of any other place (for
example, the State of New York) or the requirements of any governmental agency (such as the
California Department of Real Estate) in connection with the registration of the Condominium or
the Plan to permit the sale of Fractional Ownership Interests there;

3. To satisfy the requests for change(s) made to the Developer by any
commercial lender loaning money to the Developer or to individual Owners, by any investor in
mortgages initially made in favor of the Developer, or by any title company licensed to do
business in the State of Hawaii; or

4, To correct any error or mistake in this Agreement, as determined
by the Developer.

7.5  Paragraph Headings. The paragraph headings herein contained are for the
purposes of identification only and shall not be considered in construing this Agreement.

7.6 Successors and Assigns. All of the terms and provisions of this Agreement shall
be binding upon, inure to the benefit of and be enforceable by the parties and each of their

respective successors and assigns.
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7.7  Severability. Every provision of this Agreement is intended to be severable. If
any term or provision hereof is illegal or invalid for any reason whatsoever, such illegality shall
not affect the validity of the remainder of this Agreement.

7.8 Delivery of Limited Subsidy Agreement and Instructions. The Developer shall
furnish to the Association an executed copy of this Agreement and, if applicable, a copy of the
Instructions along with a copy of the Subsidy Bond and, if applicable, the Buy-Down Bond no
later than ten (10) days after the Starting Date.

7.9  Regulations and Laws. Nothing contained in this Agreement shall be construed to
require the commission of any act contrary to law, and whenever there is a conflict between any
provision of this Agreement and any statute, law, ordinance, or regulation (whether now existing
or adopted after the date hereof) contrary to which the parties have no legal right to contract, the
latter shall prevail, but in such event the provisions of this Agreement affected shall be curtailed
and limited only to the extent necessary to bring it within the requirement of the law.

7.10 THE ASSOCIATION AND THE DEVELOPER WAIVE ANY RIGHT
THEY MAY HAVE UNDER ANY APPLICABLE LAW TO A TRIAL BY JURY WITH
RESPECT TO ANY SUIT OR LEGAL ACTION WHICH MAY BE COMMENCED BY
OR AGAINST THE OTHER CONCERNING THE INTERPRETATION,
CONSTRUCTION, VALIDITY, ENFORCEMENT, OR PERFORMANCE OF THIS
AGREEMENT OR ANY OTHER AGREEMENT OR INSTRUMENT EXECUTED IN
CONNECTION WITH THIS AGREEMENT. In the event any such suit or legal action is
commenced by either the Association or the Developer, the other party hereto agrees, consents,
and submits to the personal jurisdiction of the Circuit Court of the Third Circuit of the State of
Hawaii and the United States District Court for the District of Hawaii, with respect to such suit
or legal action, and the Association and the Developer also consent and submit to and agree that
venue in any such suit or legal action ts proper in said Court and county. The Association and
the Developer waive any and all personal rights under applicable law or in equity to object to the
jurisdiction and venue provided for in this Section 7.10. Such jurisdiction and venue shall be
exclusive of any other jurisdiction and venue.

7.11 Counterparts. This Agreement and the Instructions may be executed in
counterparts, and all counterparts together shall be construed as one document.
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IN WITNESS WHEREOF, the parties hereto have executed this Limited Subsidy
Agreement as of the date first above written.

“ASSOCIATION™ “DEVELOPER”

THE BEACH VILLAS AT KAHALU'U KAHALU'U BEACHCLUB LLC,
OWNERS ASSOCIATION, a Hawaii limited liability company
a Hawaii non-profit corporation

Name: Name:

Its Its
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EXHIBIT “A”

REGULAR ASSESSMENTS
(Used to determine the Developer Buy-Down Amount)

[NOTE: All amounts are in U.S. Dollars]

UNIT TYPE Every-Other-Year Every-Year
One-Bedroom Unit s $
Two-Bedroom Unit S $
Three-Bedroom Unit S $
Valid through , 20
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Exhibit 2

The Beach Villas at Kahalu'u

Fractional Ownership Plan
Budget for 2007 - 2008

Unit Nos. 2-101, 2-201,
Unit No. 2-202  2-203, 2-301 and 2-303

Condominium Assaciation

Maintenance Fees $732 5691
TOTAL $732 $691

Fractional Ownership

Plan Related Expenses
Electricity $175 $165
Phone %0 %0
Cable $42 $40
Housekeeping $100 %04
Maintenance & Repairs $65 $61
Deep Cleaning $58 $55
Association Expenses $21 $20
Accounting & Billing 515 $14
Pest Control 825 $24
Management Office Expenses 575 $71
Interior Reserves $298 $281
Audit $100 $94
Insurance (D&Q, property and Hability) $200 $189
Plan Management Fee $250 5236
TOTAL $1,424 $1,344
Property Taxes $581 $548
TOTAL m $548

Total Estimated Regular Assessment
for Fractional Ownership Plan** $2,737 $2,582

** The total estimated regular assessment is the sum of the condominium association
maintenance fees, fractional ownership plan related expenses and property taxes.

These estimates are based on a 1/6th interest in the vacation unit and not a
1/12th interest in a vacation unit. If you own a 1/12th interest in a vacation unit,

then the estimated maintenance fees would be one-half of the amount listed in this Exhibit.



