STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Division of Forestry and Wildlife
Honolulu, Hawaii 96813

February 22, 2008

Chairperson and Members

Board of Land and Natural Resources
State of Hawaii

Honolulu, Hawaii

Eand Board Members:

SUBJECT: Request to amend Prior Board Actions of May 14, 2004 Under Item D-7
and January 14, 2005 under Item D-23, Sale of Land License at Public
Auction for Removal of Sand from Kawaiele Wild Bird Sanctuary,
Covered by Executive Order No. 3685 Kawaiele, Mana, Waimea, Kauai,
Tax Map Key: (4) 1-2-002: Portion 001.

Change of Location Name from Kawaiele Wild Bird Sanctuary to Mana
Plains Forest Reserve

Background: On May 14, 2004 under item D-7 (Exhibit A), the Board approved as amended,
the sale of a Land License at public auction for removal of sand from the Kawaiele Wild Bird
Sanctuary, Mana, Waimea, Kauai, Tax Map Key: (4) 1-2-002: Portion 001, covered by
Governor's Executive Order (GEQ) No. 3685, On January 14, 2005 under item D-23 (Exhibit
B), the Board amended the license terms and conditions cited in item D-7 by 1) deleting the
“minimum Upset Royalty” clause and replacing it with a “Minimum Upset Annual License Fee
clause; 2) adding a “Royalty Rate” clause; and 3) adding an “Effective Royalty” clause.

Kawaiele Bird Sanctuary was established via GEO Nos. 3437 and 3685. At it's meeting of
September 28, 2007, under item C-1, the Board approved the cancellation of GEO Nos. 3437 and
3685 and set aside these lands along with approximately 105 adjacent acres to the Division of
Forestry and Wildlife for Mana Plains Forest Reserve. On November 14, 2007, GEO No. 3437
was cancelled by GEQO No. 4207 (Exhibit C) and GEO No. 3685 was cancelled by GEO No.
4208 (Exhibit D). Mana Plains Forest Reserve was subsequently established by GEO No. 4209
(Exhibit E), also on November 14, 2007, incorporating lands from the two cancellations as well
as additional adjacent lands.
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Discussion: Board agenda items D-7 on May 14, 2004 and D-23 on January 14, 2003 specified
that the Land License would be for removal of sand at Kawaiele Wild Bird Sanctuary, which no
longer exists. Staff recommends amending the name of the area designated for the proposed
Land License in those previous Board items from “Kawaiele Wild Bird Sanctuary” to “Mana
Plains Forest Reserve.” Revenues from sand mining activities will be divided between
entitlements to the Office of Hawaiian Affairs, the Department of Hawaiian Home Lands and the
Department’s Forest Stewardship Special Fund — the latter revenues to subsequently support
management of the Mana Plains Forest Reserve.

RECOMMENDATIONS:

That the Board:

I. Amend the location name of the sale of a Land License at public auction for removal of
sand from “Kawaiele Wild Bird Sanctuary” to “Mana Plains Forest Reserve.”

2. All other terms and conditions listed in its May 14, 2004 approval as amended (item D-7)
and its January 14, 2005 approval (item D-23) to remain the same.

3. Authorize the Chairperson to update terms of the previous draft sand mining Land
License subject to approval of the Department of the Attorney General.

Respectfully submitted,

g%& 9 Q%N/\?

PAUL J. CONRY, Administrator
Attachments

APPROVED FOR SUBMITTAL:

#"{adra H. Thielen, Chairperson
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CHARACIER OF USE:

Excavation and removal of sand for commercial purposss

LIMITS UN REMOVAL

Maximum ©

LICENSE TERM:

CTwo (2 Yearss Oy €ar”

COMMENCEMENT DATE:

The Tirst day of the month following the date of sale; provided
that the Chairpersan may amend the rnmmmhcpmpp? date Tor gond

cause.

MINIMUM UPSET ROYALTY:

To bhe determinasd by independent or staff appralise
by the Chairperson.

gsubjeat to
review and approval

METHCD OF PAYMENT:

gemi-annual payments, in advance

PERFCEMANCE BOND:

Twice the arnnual license fze.

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

Envirommentsl Assessment for the subject projsct was
published in the OEQC's Envircnmental Notice in May 1988 with a
finding of no significant impact (FONSI}. Special Permits weze
2lan recsived from the Kaual County Planning Commission for sand
State Land Use Commigsicn for establishmant

mine use and from the
sand mine and crzation of a waterbird sanctuary.

The Final

of a
REMARKS :
Th¢ subiest lands are seb aside wia Governor Exscutive Order No.
~368% t@ the Division of Rorsstry and Wildliife for Addition bto
Xawaiels Wild B8ird Sanctusry, containing an area of 38.395 acrszs.
on August 3, undsr [tem D-11, the Lang Beoard authorized
te of four Land licenses allowing the

28
the public auct
3k

a
ramoval of ,Si ubiz vards of zand.



ense Page 3 May 14, 2004

BLNE -« Saje of Land Lic
ion

gt Public Auct

vnder Item D-13, the Land Bcard amended the

On February 12, 1593, under
pricr action by adding a fifth parcel containing 23,600 cubic
vards to the existing four maraals increasing the total amount of
sand to 108,600 cubic vards.

. February 24, 2003, Land Licenses $-343 (parcel 1) and 5-344
{parcel 2} were issued to Deoreen L. Sanchez-Rego Contractor, Inc.
and Land Licenses 5-345 fparcal 4) aqd 3-346 {(parcel 5} were

granted to Jas W. Grover, Ltd. All four land licenses expired on

February 23. 2002.

The new public auction sale of a land license will be for parcel

4 {23,211 cubic yards), previously under expired Land License S-

243, and parcel 5 {23,600 cubic yards), previously under expirad

Lard License $£-346. when Land Licenses $-345 and 5-346 expired

on February 23, 2002, a tortal of 1,730 cubic yards of gand was
only. The estimated sand remaining from

A

removed from parcel 4

poth parcel is 45,311+ cubkic yards.

711 recent months, the Division of Foresstry and Wildlife has

received numerous calls from contractors requesting removal of
Bird Sanctuary sand for construction projects

the Xawaiels Wild
throughout the island. The projects vary from golf courses,

connrete mix and heach replenlshment Staff has inguired with
caontractors on Xauai and mest of the responses indicate that

thers is a shortage of sand on Xaual.
Raquest for review and comment was circulated to the various
gtate and County agencies.

Xauai Historic Preservation commented as follow:

¢ properties present bacaussa

We believe rthere are no histori
previcus grubbing/grading has altered the land for the
existing sand mining.

This prajact has aiready gone through the historic
preservation review process and mlt*gatloﬁ has been
completed.

Because human remains have bszen found in the avrea. In the
event human remzins are found procedures ocutlinad in Chapter

68 443 shall be followed.

There were no comments from other State and County Agencies.

whe henefits from the gale of thiz land license would he the
completion of DOFAW Phase II ¢f the Kawaiele Wild Bird Sanchtuary
and the State nould receive approximszely 3235,000.00 in

nd

rovaities for the sa
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RECCMMENDATION: That the Board:

bt

Moo

Declaras that, ter congidering the potential sifects of tns
Chapter 343, HR3Z, and

proposed di puswr ion as uravwﬂed by
111 probakly have wminimal

Chapter 11-200, HAR, tiais project
the environment and i1s therefore

or no significant effect on th vir
axenpt from the preparation of an envirenmental assessment.

t‘h

Authorize the sale of a land license 2%t public auction
covering the subiect area for removal of sand from Kawaiels

¥ild Bird Sanctuary covered by Bxscubive Order No. §-3885,
under the terms and conditicns cited above, which are by
this refersnce incorporated herein and further subjset to

the following:

The standard terms and conditicns of the mosc current
land license document Fform, ag way be anended from

time to time;
Review and approval by the Department of the Attorney
General; and

A,

Such other terms and conditions as may be prescribed

<.
by the Chairperson Lo bsst ssrve the interests of the
Stats.

Respe é‘ui v, Submitted,

Thomas H, ©1 .
District Land Agent
SUBMITOAL: Ué}\/’/‘

AﬁPR

Fater T. Yonng %a*r;arsor
Qpproved 5 QNEF&Pd.
1} Deleting paragraph 1)
2)

in its entirely; and
to read as follows:

amending paragraph Z)
the sale of land license at public auction

"i211) Authorize

covering the subject area for removal of sand from
tive

Kawalele wild HBird Sanctuary-dovered by EXecu

Order No. §-3585, under the terms and condition
cited above, which are bv this referencs incaorn
lowing:

nerein and further subject to the fol

The standard terms and conditions
sarrent Lland licenss documsent form
amended from time to time;
B, Review and approval by the
Attorney General; &ﬂa'

Figd

5
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Tha Board amended the Recommendation Section by:
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STATE CF HAVWAZ

e A e T TTE sTmASER e T R LITY N R TR ITITTE T
i, PURLAN L W I AND MNATURS

L 4 . d ooy,
Reard of Land and X 28F No N4FD-042
Grate of Hawaiil
tenoluin, Hawaiil Kauai

3 of May 14, 2004 under Item D-7, 8als of
Tand Lluﬁﬁar ar ?ubléc auction for Qen’va_ of Sand From Xawaiele
wild Bird Sanctuary, Covarsad by Execurive Order No. 5-36885
Kawziele Mana, Waimea, Kauai, Tax Map Kev {4) 1-2-02: Portion

Fa
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Background

on May 14, 24¢4, under Item D-7, thne Beard approved as amended,
the =zale of a land license at publ;c auction for removal of sand
from the Kawaiele Wild Bird Sanctuary. covered by Exscutive Order

No. 3885,

Tha zubmittal included a "Minimum Upsst Reoyalty" to be determined
by staff or independent appraisai. Staif would like to clarify
rhat there should be two components: a minimum anmaal license
fse (which will be bid upon) and the royalty zate (which will be
applied to the cubic yards removed. The effective rental shall
be the higheyr of the Lwo.

RECOMMENDATION :
That the Bozrd amend its prior action of May 14, 2004, Item D-7,
by:
1) Deleting the "Minimum Upset Royalty" s=action in its
entirety; and
2} Adding the following thres secticns

"MINIMUM UPSET ANNUAL LICENSE FEE:

T he determinzd by staff or independent appraisal. subject
to review and approval by the Chairperson.

ROYALTY EATS:

To be determined by staff or independent appr al, subiject
to approval by the Chairperson.
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Exhibit C

LAND COURT SYSTEM REGULAR SYSTEM

Return by Mail ( )} Pickup (

To:

Total Number of Pages:
Tax Map Key No. (4)1-2-002:Por. of 001

FROM ; STATE OF HAWAITY
DEPARTMENT OF LAND AND NATURAL RESQURCES
DIVISION OF FORESTRY AND WILDLIFE

T0: STATE QOF HAWAII
BOARD OF LAND AND NATURAIL RESQURCES
1151 Punchbowl Street
Honolulu, Hawaili 96813

EXECUTIVE ORDER NO. 4 2 O 7

CANCELLATION OF GOVERNOR'S EXECUTIVE
ORDER NO. 3437 DATED NOVEMBER 24, 1989

WEEREAS, by Governor's Executive Order No. 3437 dated
November 24, 1989, certain land situate at Mana, Waimea, Kauai,
Hawaii, containing an area of 18.785 acres, more particularly
delineated on the map marked Exhibit “A” attached hereto and made
a part hereof, was set aside for Wild Bird Sanctuary Purposes, to
be under the control and management of the State of Hawaii,
Department of Land and Natural Resources, Divigion of Forestry
and Wildlife; and

240777_1.00C
O AIFRR

o armornmpent of the |

DEPARTMENT OF LAND AND NATURAL RESQURCES
LAND QIVIBION
RO BOX BR1
HONGLLULY, HAWAL SE809

i Uitmarsl



WHEREAS, the Board of Land and Watural Resources at its
meeting held on September 28, 2007 approved the cancellation of
Governcr's Executive Order No. 3437 dated November 24, 1989.

NOW, THEREFORE, I, LINDA LINGLE, Governor of the State
of Hawaii, by virtue of the authority vested in me under Section
171-11, Hawail Revised Statutes, do hereby order that Governor's
Executive Crder No. 3437 dated November 24, 1989, be and the same
is hereby cancelled and declared of no force and effect.

SUBJECT to disapproval by the Legislature by two-thirds
vote of either the Senate or the House of Representatives or by
majority vote of both, in any regular or special session next
following the date of this Executive Order.

IN WITNESS WHEREOF, I have hereunto set my hand ‘
and caused the Great Seal of the State of Hawaii to be affixed.

Done at the Capitol at Honolulu this [Q._ day of
M ovimbar , 2007. ‘

Governor of the StéEF of Hawaii

APPROVED AE TO FORM:

1. (D

Deputy Attorney General
Dated: (Qet. 3D, 2007

e, .,

©OPEEG SPPRTD. T

. Bapanment of tha
oo tparmeoy Gornernl

Z40777_% . ROC 2

DEFPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION
RO BOX 621
HONCLULL, HAWAS 95808



STATE OF EAWAII

Office of the Lieutenant Governor

THIS IS8 TO CERTIF%n?E?i)q?e within is a true copy of
Executive Order No. cancelling land from the
operation of Executive Order No. 3437, the original of which is
on file in this office.

IN TESTIMONY WHEREOQOF, the Lieutenant
Governor of the State of Hawaii, has ,
hereunto subscribed his name and caused
the Great Seal of the State to be affixed.

DONE in Honollulu, thid ¥OV 1% 207 day of
, A.D. 20407
PRt dRD
Dwperhinant of e
L onpreney Soneral f
249777 1.DOC 3

DEPARTMENT OF LAND AND NATURAL RESQURCES
LAND EHVISION
PO. BOX 21
HONDLULU, HAWAH 96809
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Exhibit D

LAND COURT SYSTEM REGULAR SYSTEM

et ft e el ot Tt St ™ st Mt St e St o S s et

Return by Mail ( )} Pickup ( To:
Total Number of Pages:
Tax Map Key No. (4)1-2-002:Por. of 001
FROM: STATE OF HAWAII

TO:

March 239,

DEPARTMENT OF LAND AND NATURAL RESOURCES
DIVISION OF FORESTRY AND WILDLIFE

STATE QF HAWAII

BOARD OF LAND AND NATURAL RESQURCES
1151 Punchbcowl Street

Honclulu, Hawaii 96813

EXECUTIVE ORDER NO. - g g !! 8

CANCELLATION OF GOVERNOR'S EXECUTIVE
ORDER NO. 3685 DATED MARCH 29, 1996

WHEREAS, by Governor's Executive Order No. 3685 dated
1996, certain land situate at Mana, Waimea, Kauai,

Hawaii, containing an area of 18.985 acres, more particularly
delineated on the map marked Exhibit “A” attached hereto and made
a part hereof, was set aside for Addition to Wild Bird Sanctuary

Purposes,

to be under the c¢ontrol and management of the State of

Hawaii, Department of Land and Natural Resources, Division of
Forestry and Wildlife; and

249779_1.D0C

DEPARTMENT OF LAND AND NATURAL RESOURCES
LANED DIVISION
A BOX 571
HONOLULL, HAWAI 858040



WHEREAS, the Board of Land and Natural Resources at its
meeting held on September 28, 2007, approved the cancellation of
Governor's Executive Order No. 3685 dated March 29, 19%6.

NOW, THEREFCRE, I, LINDA LENGLE,:GOVQInor 0of the State
of Hawaii, by virtue of the authority vested in me under Section
17i-11, Hawaii Revised Statutes, do hereby order that Governor's
Executive Order No. 3685 dated March 29, 1996, be and the same isg
hereby cancelled and declared of no force and effeet.

SUBJECT to disapproval by the Legislature by two-thirds
vote of either the Senate or the House of Representatives or by
majority vote of both, in any regular or special session next
following the date of this Executive Order.

IN WITNESS WHEREOF, I have hereunto set my hand
and caused the Great Seal of the State of Hawaii to be affixed.

Done at fthe Cap'tc} at Honolulu this ﬁ:u . day of
EUNJM . 2007.

<2z

Governor of the Sta%i)of Haweaii.

APPROVED AS TO FORM:

Ceputy Attorney General

Dated: Qo 30, Zpo]

240775_1.D0C 2

DEPARTMENT OF LAND AN NATURAL RESOURCES
LAND DIVISION
B0, BOX 621
HOMGLLIEL, HAWAY 58609



STATE OF BAWATII

Qffice of the Lieutenant Governor

THIS IS TC CERTIFY That the within is a true copy of
Executive Order No, cancelling land from the
operation of Executive Order No. 3685, the original of which is
on file in this office.

IN TESTIMONY WHERECF, the Lisutenant
Governor of the 8tate of Hawaili, has )
hersunto gubscribed his name and caused
the Great Seal of the State to be affixed.

| NOY 1% 207
DONE in Honplulu, this day of

; A.D. 2007

246779 _1.D0OC 3

DEPARTMENT OF LAND AND NATURAL RESOURCES
LAND DIVISION
PO. BOX 621
HONOLULU, HAWAI 98409






