STATE OF HAWAIT )
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

May 23, 2008

Board of L.and and Natural Resources PSF: 07KD-140

State of Hawaii L _

Honolulu, Hawaii 96813 : - KAUAT
Resubmittal: Co-existence Plan with State Permittees for

the Issuance of a Revocable Permit to Green Energy Team
LLC, Wailua, Lihue, Kauai, Tax Map Key: (4) 3-9-01: Portion
2 and (4) 3-9-02: Portions 1 & 20 and (4) 4-2-01: Portion 3

The request by Green Energy Team LLC (Applicant) for a revocable
permit was first brought before the Board at its November 16, 2007

meeting as agenda item D-3 (Exhibit 1). The . Board deferred the
request to its January 11, 2008 meeting to allow the Applicant and the
affected permittees, collectively known as the Kalepa Koalition

(Koalition), time to work out a co-existence plan.

Most of the issues between the Applicant and the Koalition were
resolved during the interim period. So at its January 11, 2008
meeting, under agenda item D-1 (Exhibit A-1), the Board approved in
principle the issuance of a revocable permit to Green Energy Team LLC
(Applicant) covering lands at Kalepa, Kauai yet to be determined. The
Board's final approval would be subject to a co-existence plan between
the Applicant and the Koalition.

The agreement reached, which is attached as Exhibit 3, differs
significantly from what was initially submitted to the Board on
November 16, 2007. Major differences include the following:

1. The Applicant will not plant Albizia trees and will plént
Eucalyptus as a substitute. The Applicant will be allowed
to harvest existing stands of Albizia.

2. All thirteen revocable permittees of the Koalition are

giving up portions of their permit areas totaling 1,037
acres for the Applicant's use in growing and harvesting the
Eucalyptus trees. The Applicant's original request was for
2,160 acres, which represented the entire permit areas for
five of the thirteen Koalition permittees.

3. The previous agreement excluded the use of irrigated Kalepa
lands for the growing and harvesting of trees. The new
agreement includes 255 acres of irrigated Kalepa lands.

The set aside of the Kalepa lands to the Agribusiness Development
Corporation (ADC) was also a condition of the Koalition for its
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cooperation in a co-existence plan with the Applicant. Under ADC the
existing permittees could obtain direct long-term use agreements
covering their respective land areas, which is not possible under
DLNR.

At its April 25, 2008, under agenda item D-1, the Board approved
the set aside of the subject Kalepa land to ADC subject to the
existing permittees.

The set aside of the water distribution system for the Kalepa
land will be brought to the Board,séparately pending the outcome of a
contested case initiated by the Office of Hawaiian Affairs and Life of
the Land. The contested case is related to the request by the Kauai
Island Utility Cooperative (KIUC) for a 65-year water lease to power
two hydroelectric plants obtained from the former East Kauai Water
Company (EKWC) . Conveyance of the plants was part of a settlement
between KIUC and EKWC in satisfaction by EKWC of its power purchase
agreement .

RECOMMEDATION : That the Board

1. ' Declare that, after considering the potential effects of
the proposed disposition as provided by Chapter 343, HRS,
and Chapter 11-200, HAR, this project will probably have
minimal or no significant effect on the environment and is
therefore exempt from the preparation of an environmental

assessment.

2. Authorize the cancellation of Revocable Permit Nos. $-7278,
5-7282, S8-7280, S-7341, S-7275, S-7399, S-7274, S-7334, S-
7336, S§-7276, S-7279, §&§-7335 and S§-7333. The canceled

permits' security deposits are to be transferred to the
~ permittees new revocable permits and any excess security
deposits shall be returned to the permittees.

3. Authorize the issuance of new revocable permits to the
" permittees for the new areas, pursuant to the attached co-
existence agreement, and for the same purposes as described

in the permittees above cancelled permits subject to the

following:

a. Proportionately reduced monthly rents.

b. The standard terms and conditions of the most current
revocable permit form, as may be amended from time to
time.

c. Review and approval by the Department of the Attorney
General. :

d. Such other terms and conditions as may be prescribed

by the Chairperson to best serve the interests of the
State.
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Authorize the issuance of a revocable permit to the
Applicant covering 1,037 acres of Kalepa lands, pursuant to
the attached co-existence agreement, for tree farm purposes
subject to the following:

a. Monthly rent of $1,bO0.00 based on staff appraisal.
b. - A 10-year plan, prepared by the Applicant, to harvest
existing stands of Albizia on State parcels. The

Division of Forestry.and Wildlife shall approve the
plan prior to the harvesting of the trees.

c. The Applicant shall post a bond with the Department in
an amount sufficient to restore the subject State
lands to their previous condition should the land be
abandoned or not be used as a tree farm for the
production of biomass fuel.

d. The standard terms and conditions of the most current
revocable permit form, as may be amended from time to
time. :

e. Review and approval by the Department of the Attorney
General .

f. Such other terms and conditions as may be prescribed
by the Chairperson to best serve the interests of the
State.

Respectfully Submitted,

Gary M;rtin,'
Land Agent

APPROVED FOR SUBMITTAL:

RA

HIELEN, Chairperson
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAI RESOURCES
Land Division
Honolulu, Hawaii 96813

November 16, 2007

Board of Land and Natural Resources L PSF: 07KD-104
State of Hawaii ~ o
Honolulu, Hawaii KAUAT

Issuance of Revocable Permit to Green Energy Team LLC,
Wailua, Lihue, Kauai, Tax Map Key: (4) 3-9-02: 20

APPLICANT:

Green Energy Team LLC, a domestic limited liability company, whose
business and mailing address is 4313 Kapuaa Road, Kilauea, HI 96754.

LEGAL REFERENCE:

Sections 171-13 and -55, Hawaii Revised Statutes, as amended.

LOCATION:

Portion of Government (Crown) land of Wailua situated at Wailua,
Lihue, Kauai, identified by Tax Map Key: (4) 3-9-02: 20, as shown on the
attached map labeled Exhibit A.

AREA :

2,160 acres, more or less.

ZONING:
State Land Use District: Agricultural

County of Kauai CZO: Agricultural

TRUST LAND STATUS:

Section 5(b) lands of the Hawaii Admission Act.

DHHL 30% entitlement lands pursuant to the Hawaii State
Constitution: YES

CURRENT USE STATUS:

The subject 2,160-acre parcel is encumbered by Revocable Permit Nos.
5-7278, S8-7279, 8-7280, S-7282 and S-7341 for agricultural and/or pasture
purposes.
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CHARACTER OF USE:

Plant, maintain, harvest and operate a tree farm as a biomass fuel
source for a renewal energy generation facility.

COMMENCEMENT DATE:

The first day of the month to be determined by the Chairperson.

MONTHLY RENTAL:

$2,085 per month, based on staff appraisal dated September 10, 2007,
attached as Exhibit B.

COLLATERAL SECURITY DEPOSIT:

Twice the monthly rental.

CHAPTER 343 - ENVIRONMENTAL ASSESSMENT:

An environmental assessment was prepared by the Applicant covering
the construction, maintenance and operation of the project's plant
facility on land owned by the Applicant. The final environmental
assessment has also been prepared, which includes the comments received
and the applicant's responses to same. Publication of the project's
finding of no significant Impact (FONSI) in the OEQC's Environmental
Notice will be forthcoming shortly.

The Applicant's agricultural use of the subject State land is exempt
from the preparation of an environmental assessment. The "Division of
Land Management's Environmental Impact Statement Exemption List,"
approved by the Environmental Council and dated April 28, 1986, under
Exemption Class No. 1, exempts "Operations, repairs or maintenance of
existing structures, facilities, equipment or topographical features
involving negligible or no expansion or change of use beyond that
previously existing."

However, the Applicant shall be required to prepare a 10-year
Management Plan for approval by the Department's Division of Forestry and
Wildlife. The Plan shall address the harvesting of Albizia and include
an inventory map of all existing stands of Albizia on State lands. The
Plan shall contain strategies for eradicating Albizia from all State
lands by the 'end of the Plan's term.

DCCA VERIFICATION:

Place of business registration confirmed: YES

Registered business name confirmed: YES

Applicant in good standing confirmed: YES
REMARKS :

The subject 2,160-acre parcel is a portion of the 6,700 acres of
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State land formerly leased to the Lihue Plantation Company, Ltd. for
sugarcane cultivation until its closure in December 2000. The subject
State land is currently encumbered by five revocable permits issued for
agricultural and/or pasture purposes. Originally, seven permits were
affected, but since two permits together totaled only 21 acres they were
remove from the list of affected permits.

The Applicant proposes to construct and operate an agricultural
waste (biomass) to energy facility ‘to provide Xauai with a renewable
energy source for the generation of electrical power. The 6.4-megawatt
facility will help reduce the State's dependency on foreign oil. Such
renewable energy facilities, as the proposed, are necessary in order to
meet the mandates of Title 15, Chapter 269, Part V, Hawaii Revised
Statutes, as amended, which requires that twenty percent of Hawaii's
electrical utility companies' power come from renewable energy sources by
the end of year 2020.

The facility will be constructed on six acres of land owned by the

Applicant located in the Koloa district on the island of Kauai. The
facility will create electrical power through' a process known as
gasification. It starts with a biomass fuel, in this case, wood chips

superheated to a gaseous form, then interacted with water resulting in
steam pressure that turns an electrical turbine generator.

The Applicant will sell the electricity produced by the facility to
the Kauai Island Utility Cooperative (KIUC) under a long-term purchase
power agreement. KIUC awarded the Green Energy Team LLC a power purchase
agreement on March 26, 2007.

This type of electrical generation facility is dependent upon a
sustainable biomass fuel source to operate uninterrupted. The subject
State land is where the Applicant would like to plant Eucalyptus and
Albizia trees as the biomass fuel source for the electrical generation
facility. '

According to the firm of Detor and Williams, Certified Public
Accountants, by its letter dated June 22, 2007, based on its review, "The
financial projections and assumptions, and representations of Green
Energy Hawaii, LLC as to its ability to achieve those projections and
assumptions, .. provide for a project that is financially viable for the
purposes of a land use agreement with the State of Hawaii, Department of
Land and Natural Resources." However, requested financial projections
indicating revenues, expenses, cash flow, etc., have not yet been
received by the Department from the Applicant.

The Applicant considered many alternative types of trees as biomass
fuel sources. All of the tested species produce considerably less
biomass than Eucalyptus and Albizia.

Both types of trees are fast growing and dry quickly making them
excellent biomass fuel sources. Additionally, due to Albizia's strong
nitrogen fixing characteristic it will act as a natural fertilizer for
the Eucalyptus trees reducing the need to use chemical fertilizers by 95
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percent. Accordingly, the environment benefits by reduced runoff of
nitrates and phosphates to the outlying reefs.

However, Albizia has been considered an invasive species since the
1970's. Originally from Indonesia, it was first introduced to Kauai
during the depression years of the 19308 as part of Franklin D.
Roosevelt's conservation corps planting programs. Currently, it is found
all over Kauai except at the higher elevations and in dry areas.

The subject State land contains about 500 acres of Albizia trees.
The spread of Albizia island-wide has been attributed to Hurricane Iniki
in 1992. At this time there are literally millions of Albizia trees on
Kauai.

The Albizia is a major component in the Applicant's renewable energy
project's economics. By using the Albizia as a biomass fuel and
fertilizer, what is now an invasive species will become a product having
commercial value and also create agricultural jobs for Kauai.

The Albizia grown, maintained, and harvested on the subject State
land will be done under controlled conditions to prevent it from
spreading beyond the permit area. Additionally, the Applicant is willing
to harvest any existing Albizia on both public and private lands if
granted entry and reasonable access to such lands. This would be a step
toward reversing the spread of this invasive species through public and
private cooperation with benefits to both and also to the environment.

During the growth stage of the Albizia its natural fertilizing
characteristic also encourages growth of ground cover grasses, which
makes it compatible with other uses such as pasturing. Accordingly, the
Applicant developed a "Renewable Energy Coexistence Plan," attached as
Exhibit €, that would allow all of the current permittees affected by
this request their continued use of up to 75 percent their permit areas.
The Applicant has met with the current permittees or their
representatives to inform them of this renewable energy project and its
coexistence plan that would not displace any of the affected permittees.

All of the affected permits, however, would be cancelled and those
permittees who opt to stay under the coexistence plan will enter into
gseparate use agreements with the Applicant.

Comments by the East Kaual Water Usexrs' Cooperative, which currently
manages the State land portions of the former Lihue Plantation Company,
Ltd. East Kauai irrigation system, under Revocable Permit No. S-7310, are
attached as Exhibit D.

Comments by the Kalepa Koalition, which represents the thirteen
State permittees that currently encumber the 6,700 acres formerly leased
to Lihue Plantation Company, Ltd., 2,160 acres of which are affected by
the Applicant's request, are attached as Exhibit E.

The affected permits contain a buyback condition, which states,
"Should a long-term lease for the entire Kalepa property be offered at
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public auction within 10 years from the date of permit commencement, or
prior to final subdivision approval, whichever shall first occur, any
buyback consideration shall be limited to: permittee expenditures for
fencing (at $2.50/foot), security gating, and permanent irrigation
improvements." The Applicant has indicated that it shall be responsible
for any consideration due the affected permittees under this provision.

The Applicant prefers to enter into a directly negotiated twénty—
year lease with the State covering the subject State land. Section 171-
95(b), Hawaii Revised Statutes, as amended, allows the Board to issue

direct leases to renewable energy producers. Few, -if any, renewable
energy producers would be comfortable with the uncertainty of the
alternative public auction process. Considerable time -and money 1is

expended by renewable energy producers in conducting the highly technical
due diligence that is necessary for these types of operations.

Although the Applicant is a renewable energy producer, the
Department of the Attorney General does not believe, in this situation, a
direct lease would apply because of the distant proximity of the subject
State land from the energy generation facility. Consequently, a lease in
this case would have to be pursuant to Section 171-32, which states,
"Unless otherwise specifically authorized in this chapter or by
subsequent legislative acts, all dispositions shall be by lease only,
disposed of by public auction..."

Therefore, with the Board's approval, a revocable permit shall be
issued initially covering the subject area. During the interim permit
period, legislation will be introduced at the next legislative session
amending Section 171-95, Hawaii Revised Statutes, as amended, to allow
direct leases on State agricultural lands to growers and producers of
organic materials used in the production of biofuels.

Comments on the use of the subject State land by the Applicant were
requested from the following agencies: the Department of Land and
Natural Resources, Divisions of Historic Preservation, Forestry and
Wildlife and the Commission on Water Resource Management; The Department
of Agriculture, the Agribusiness Development Corporation and the Office
of Hawaiian Affairs; the County of Kauai, Departments of Planning and
Water; and the Federal Natural Resources Conservation Service. The
following comments were received:

Division of Forestry and wildlife: The applicant shall provide
DOFAW with a 10-year management plan for the harvesting of Albizia
including an inventory map of all existing Albizia stands on State
parcels. The management plan must be approved by DOFAW prior to any
harvesting of trees on State land. The management plan will also contain
strategies for eradicating Albizia completely out from all State parcels
by the end of the management plan period. In support of this
application, DOFAW will commit to working with the applicant to develop a
workable management plan that will be agreeable to all parties.

Commission on Water Resource Management: Based on the information
submitted, we understand that the water source for the project* will be
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from either of two locations: 1) the adjacent agricultural ditch system
across the road from the plant, or 2) the Mauka Regervoir. The
Commission does not require a Stream Channel Alteration Permit (SCAP)
application to be submitted for the proposed project because the proposed
scope of work will not alter the bed and banks of a stream channel.

*The electrical plant facility.

Office of Hawaiian Affairs: Since the 2,181 acres in question are
ceded lands, OHA has a responsibility to ensure the use of such lands is
for the betterment of the Hawaiian people. Sustainable tropical forestry
techniques used to produce biomass for electricity production will
preserve agriculture on Kauail, reduce CO2 emissions, and reduce the need
for foreign oil. There are, however, various environmental and cultural
concerns with such a project.

Replanting agricultural areas with a monoculture of Albizia and/or
Eucalyptus may negatively impact native plant and animal communities that
have begun to repopulate fallow lands. Natural resources, such as
indigenous plants and animals, serve as important cultural resources to
Native Hawaiians that are to be both treasured and preserved. Have
species of endemic trees been considered for this tropical forestry
project? Equally, Native Hawaiians should be afforded reasonable access
to the area in question for cultural and traditional purposes. We note
that consideration must be given to applicable cultural gathering and
access rights during the planting, growth, and harvesting stages on the
2,181 acres in question.

Although extensive ground disturbance does not seem necessary for
such a project, should iwi kupuna or Native Hawaiian cultural or
traditional deposits be found during any disturbance or excavation, OHA
requests assurances that work will cease, and the appropriate agencies
will be contacted pursuant to applicable law.

County of Kauai, Department of Planning: We have no objections.

County of Kauai, Department of Water: Any actual subdivision or
development of this area will be dependent on the adequacy of the source,
storage and transmission facilities existing at that time. The project
site is located outside of the Department's service area. Water service

is not available to the lot from the Department of Water (DOW), County of
Kauai.

Comments were also received from the East Kauai Water Users'

Cooperative and the Kalepa Koalition and are attached as Exhibit D and
Exhibit E, respectively.

Additionally, eleven letters from State legislators, State and
County government officials, private sector executives, community leaders
and agricultural associations were received supporting the Applicant's
request to use the subject State land for growing, maintaining and
harvesting trees as a biomass fuel source for its gasification energy
generation facility.
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The Applicant has not had a lease, permit, easement or other
disposition of State lands terminated within the last five years due to
non-compliance with such terms and conditions.

RECOMMENDATION: That the Board:

1. Declare that, after considering the potential effects of the
proposed disposition as provided by Chapter 343, HRS, and
Chapter 11-200, HAR, this project will probably have minimal
or no significant effect on the environment and is therefore
exempt from the preparation of an environmental assessment.

2. Authorize the issuance of a revocable permit to the Green
Energy Team LLC, covering the subject area to plant, maintain,
harvest and operate a tree farm as a biomass fuel source for a
renewable energy generation facility under the terms and
conditions cited above, which are by this reference
incorporated herein, and subject further to the following:

a. The standard terms and conditions of the most current
revocable permit form, as may be amended from time to
time;

b. The publication of the final environmental assessment

covering the Applicant's energy generation facility with
a finding of no significant impact in the OEQC's
Environmental Notice;

c. The preparation of a 10-year management plan for the
harvesting of Albizia including an inventory map of all
existing stands of Albizia on State parcels. The
management plan must be approved by the Department's
Division of Forestry and Wildlife prior to any
harvesting of trees on State land. The management plan
shall = contain strategies for eradicating Albizia
completely from all State parcels by the end of the
management plan period; :

d. The Green Energy Team LLC shall post a bond with the
Department in an amount sufficient to restore the
subject State land to its previous condition should the
land be abandoned or not be used as a tree farm for the
production of biomass fuel stock.

e. Review and approval by the Department of the Attorney
General; and :

£. Such other terms and conditions as may be prescribed by
the Chairperson to best serve the interests of the
State.
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3. Authorize the cancellation of Revocable Permit Nos. S-7278, S-
7279, 5-7280, 8-7282, and S-7341, subject to the following:

a. The buyback condition contained in the above revocable
permits relating to the Dbuyback of ©permittee
expenditures for fencing (at $2.50/foot), security

gating and permanent irrigation improvements; and
b. Any payments due the permittees under the buyback

condition shall be at the Applicant's cost and expense.

Respectfully Submitted,
Gary Martin
Land Agent
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LAURA H. THIELEN
INTERIM CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

LINDA LINGLE
GOVERNOR OF HAWAIl

KEN C. KAWAHARA
DEPUTY DIRECTOR - WATER

AQUATIC RESOURCES
BOATING AND OCEAN RECREATION -

BUREAU OF CONVEYANCES
COMMISSION ON WATER RESOURCE MANAGEMENT
CONSERVATION AND COASTAL LANDS *
CONSERVATION AND RESOURCES ENFORCEMENT

ENGINEERING

FORESTRY AND WILDLFE

OLAWE BLAND Kot COMMISSION
STATE OF HAWAII b LAND
DEPARTMENT OF LAND AND NATURAL RESOURCES STATE PARKS
POST OFFICE BOX 621

HONOLULU, HAWAII 96809
September 10, 2007

MEMORANDUM

TO: Laura H. Thielen, Interim Chairperson

THROUGH: Russell Y. Tsuji, Land Division Admlmstrator

FROM: Cyrus C. Chen, Real Estate Appraisal Manage
SUBJECT: In-House Valuation Recommendatlon Revocabie Permi it for Tree Growing
Purposes
PSF No.: 07KD-104
Applicant: Green Energy Team, LLC
Location: Wailua, Lihue, Kanai

Land Area: 2,180 acres

Tax Map Key: (4) 3-9-02: 20

Char. of Use: ‘Grow, maintain and harvest fast growing, high yielding biomass
trees as a fuel supply to be sold to Kauai Island Utility Cooperative

We have been requested to provide a monthly rent amount for the issuance of a revocable
permit for tree growing purposes on the above-referenced property. This rent amount will be
included in staff's submittal to the Board for approval of this permit and will not be effective
unless such approval is received.

Staff requested information from the applicant on their Power Purchase Agreement
(PPA), which is confidential with respect to the public. However, a representative of the Green
Energy Team gave permission to Kauai Island Utility Cooperative (KIUC) to divulge certain
details of the PPA. Staff was briefed by David Bisell of KTUC on the current power rates and
estimated projected capacity of the Green Energy Team energy plant.

Current rates on Kauai are approximately $0.17 per kilowatt hour (KWH). The projected
energy generating capacity of the plant is estimated to be 6.4 megawatt hours (MWH). There are
8,760 hours per year. Mr. Bisell estimates an average of 70% generating efficiency factor.
Multiplying the capacity of 6.4 MWH by the number of hours per year, then applying a 70%
efficiency ratio, results in a total of approximately 39,245 MWH generated per annum.

Applying the current rate of $0.17 per KWH amounts to a total revenue projection of $6,671,000
per year. Mr. Bisell indicates margins are typically in the range of 15% for the energy. supplier.
Thus, annual revenues to Green Energy Team are estimated to be $1,000,000 per year. Staff, in

FXHIRIT“




Green Energy LLC
September 10, 2007
Page 2

reference to other energy ventures in the State, concludes a 2.5% rate of return on. revenues 1s
reasonable.

: Therefore, as of the date of this document, the monthly market rent for the revocable
permit to Green Energy Team, LLC, is recommended to be $2,085 per month or $25,000 per

year.

Special Assumptions and Limitin—g Conditions

1) This document does not take the place of an appraisal and does not constitute an
appraisal, which adheres to the Uniform Standards of Professional Appraisal Practice.

2) Neither the subject property nor the comparable was inspected by the staff appraiser.

@sapproved:
Kol dhusl— 0a/nl

9‘( LauraHl Thielen, ’.nterlm Chairperson ‘. [ | Date

cc: District Branch Files
Central Files




Renewable Energy Coexistence Plan Proposal
State Parcel (4) 3-9-02:20
Introduction .
We've been out to State Parcel (4) 3-9-02:20, viewed the current ranching, farming

and horseback riding activities (uses), as well as mapped out how to control and
manage the current Albizia.

As a result of our studies, we believe that we can coexist with the current uses. In this
way, all 63,500 citizens of Kaua'i will in effect be farming the parcel - as energy will
be produced with trees harvested from the parcel, as well as providing for
continuation of current uses as follows: ‘

Coexistence Plan
v Year 1
Plant one quarter of the parcel*

Current uses continue on 3/4 of the parcel

v Year 2
* Plant an additional quarter of the parcel*

Current uses continue on 1/2 of the parcel, and potentially up to 3/4*

v" Year 3 and going forward:
Harvest one quarter

Plant an additional quarter of the parcel*

- Current uses continue on 1/2 of the parcel, and potentially up to 3/4*
Notes: ‘ ‘

* Excluding any areas currently covered with Albizia
** We will consider even opening up the area planted the prior year - should the trees

“be tall enough. Our experience is that they will be, and should they be - we will open
up the area for grazing, providing 3/4 of the parcel.

Comments

> Regarding any currently planted portions of the parcel with fruit etc, we plan
to not use that portion, nor disturb the area

» Horseback riding activities provided an area for a barn or stable, some open
pasture, as well as treed areas for riding

> Moving livestock into Hawaiian Mahogany’s 3,700 acres during planting, or
perhaps other parcels will be considered ’

> Please be informed that any livestock which develops a taste for the bark

of trees or provides operational disturbances would have to be moved to
separate fenced areas or removed

EXHIBIT* ©




Important Details Proposed

RP Holder and Terms
v" RP held for renewable energy, with commitment to operators to identical term
duration (ie if agreement with the State is month to month or twenty years -
operators would have the same terms). Terms such as insurance etc will be
required of operators, though no fees will be charged to the current permit
holders. As such, the parcel will essentially be offered for free use for current
permittees in cooperation with renewable energy activities.

Fair Payment for Fencing
1) Payout if elect not to move forward with operating agreement or

2) Payment for fencing deposited to a fund per RP, to be applied to fehcing costs
going forward, transportation costs etc.

Ditch Maintenance *
Maintenance of the East Kauai Water Users’ Cooperative ditch system

Highest and Best Use

> No longer an either / or scenario. Greatest societal value for Kaua'i through

coexistence of feedstock for electrical energy, grazing and diversified
agriculture :

Our Vision is Combined Use

* To include energy feedstock (tree plantations), ranching, and diversified
agriculture

= Receptive to diversified égriculture allocation - over coming 10 years, gradual

growth to 200 acres possible, respecting most appropriate areas with irrigation
potential

We’re truly looking forward to working together with you, to co-exist with combined
use - while sustainably providing renewable energy to benefit everyone on Kaua'i
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TO: Laura H. Thielen

RE:

()

East Kauai~
Water Users’ Gooperative
4334 Rice Street, Suite 202 _ RE CE} V
* Lihue, Kauai Hawaii 96766  * il
Phone: 808-246-6962 L O ERVERND Vf ION

~Eax: 808y245-3277 un
0 00T 24 Aogrés Al 23

S October 22, 2007

Chairperson, DLNR
Kalanimoku Blidg.

1151 Punchbow] St.
Honolulu, HI 96813

Comment on Proposed Use of Kauai Land for Biomass Productioh

Aloha, Ms. Thielen:

My name is Jerry Ornellas. | am the president of the East Kauai Water
Users’ Cooperative. | was made aware a few days ago of a proposal by
Green Energy Hawaii to take over 2,000 acres of State land behind Kalepa
ridge. The TMK parcel involved is 3-9-2:20, hereafter referred to as “parcel
20.” The Coop holds Revocable Permit 7310 for the water system on this
parcel and is actively managing it. Green Energy’s plan is to plant 2,000
acres of albezia trees to be harvested as biomass for a power plant.

Executive Summary:

1. The Coop strenuously opposes the use of this valuable agricultural land
for biomass production. The technology is unproven for Hawaii.

2. As proposed, the albezia plantation will remove 2,000 acres of irrigable

land managed by the Coop from use in the foreseeable future, cutting in
half the Coop‘s potential income.

3. Parcel 20 is already occupied by farmers, ranchers and a horse riding
business, all of whom would be displaced or impaired by the proposal.
The proposed transfer to this land to ADC and issuing of long-term licens-
es to this group may not happen.

4. Should the business fail, the 2,000 acres of land would be left com-

pletely covered in albezia and unusable for agriculture W|thout very expen-
sive clearing operations.

EXHIBIT" - "
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History of land and system: '

Most of this parcel is irrigable, class B agricultural land served by the
Cooperative’s ditch system for which we have a Revocable Permit 7310
from DLNR first issued in April, 2002. It had been a prime sugar produc-
tion area for the last 80 years and only in 2001 became available to local
residents for farming, ranching and horse operations.

The Cooperative is strenuously opposed to the use of this parcel for grow-
ing trees, especially the invasive species, albezia.' This parcel and the
adjacent ones should be preserved for food production. The lands have
access to water and proximityto the urban core. The water system is the
one of the last ones in the State not being utilized to its full capacity.

Should agricultural lands be used for biomass production?

Use of agricultural lands for energy production is a national issue./For
example, remember on the mainland how ethanol was to be the Solu-
tion to our energy problems? And then it was reported by the Assogiated
Press in 2006, “Biofuels such as ethanol are ‘not a practical long-term
solution,” and their widespread use —even from non-food crop sources —
could have a ‘devastating’ impact on agriculture, two researcheys at the
Magleve Research Center of the Polytechnic University of New York,
argued recently.” This is a biofuel project, driving a generator rather than
a car. We don’t want our very limited and valuable agricultural lands to be
a testing ground for unproven technology.

Albezia trees will grow almost anywhere on Kauai. It makes no sense to
us to use prime agricultural land for this purpose. Substandard land can
be used for plantations, and arrangement made with the State and private
land owners to harvest existing stands of albezia. We understand Green
Energy does not believe harvesting existing stands is, at the moment,
economically viable. But, as electrical rates continue to rise, such harvest-
ing should become viable.

Curtails Coop income: :

At the present time, the Water Cooperative is dependent upon subsidies
provided by the State legislature who recognize the value of the system
which extends throughout East Kauai. This Kalepa parcel represents the
future security of the system, as once that parcel came into full agricul-
tural production, the Cooperative would be self sufficient. Taking it out of
agricultural production entirely would leave the Cooperative dependent
upon the State. The Cooperative manages 21 miles of ditch and three
reservoirs, including Wailua Reservoir, one of the largest in the state.

Denying the agricultural use of a significant portion of the Coop’s system
reduces the Coop’s potential income. In effect, the State is asking the
Coop to subsidize the Green Energy project. If Green Energy is going to
take our irrigable lands out of use, then the Cooperative should be paid
annual fees for those lands. It is common practice on the mainland to
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change lessees of irrigable lands a standby rate whether they use the
water or not, because the system has to be maintained in any case.

Land already in use:

Parcel 20 is part of 6,700 acres of land given to 13 farmers and ranchers
informally organized as the Kalepa Koalition. The taking of parcel 20 as
originally proposed was to be done by canceling the revocable permits of
seven of these parcel holders, giving them 30 days to vacate the parcels
they have worked on for the last six years. William Sanchez, Tony Reis
and Lester Calipjo all have their land in cattle raising; Rudy Bunao is rais-
ing cattle and truck crops; Laura Butler Brady has a horsemanship busi-
ness; Kelly Gooding is raising experimental crops for mainland firms, and
Godwin Esaki has a two-acre parcel for a proposed fruit and vegetable
processing plant. All of these tenets were to be summarily evicted, despite
the considerable time and money each has put into their parcel under the
belief, encouraged by DLNR, that their revocable permits would eventu-
ally be turned into long-term leases or licenses, specifically through the
transfer of the land to the Agribusiness Development Corporation.

Rather incredulous, Green Energy and even DLNR Honolulu staff claimed
they did not know parcel 20 was already lét out on revocable permits.
When Green Energy met with the nearly the entire Kalepa Koalition on
October 17, hardly ten days after anyone on Kauai first heard of the proj-

ect, they were met with strenuous objections from the seven parcel hold-
ers about to be evicted.

An alternative proposal was entertained that each of the 13 members
would give up 1/3rd of their parcels to tree production under agreements
with Green Energy. The group was told that if they enter into contracts
with Green Energy, they would be eligible for long-term leases or licenses
under legislation now under consideration. If the land remains with DLNR,
then those who do not want to give up land will be left on RPs.

This is a complete change from the scenario of the last six years when
each thought they would receive a long-term license after the transfer to
ADC, as discussed at length with DLNR staff. The water system is also
supposed to go to ADC, for the same reason, a long-term license, and a
change of plans with the land may impact our own long-term prospects.

We are equally opposed to this solution involving all 13 members, as the
entire area is prime agricultural land. Water is available to several parcels
outside of parcel 20, and we have discussed a plan with the US Bureau
of Reclamation to develop a pressurized irrigation water delivery system
through the entire area using the Stable Storm diversion.

Unproven technology

We are very concerned at the speculative nature of the project. The tech-
nology is unproven for Hawaii, with the greatest threat being the failure
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of the operation after the albezia stands have been established. The land
is then useless for agriculture unless the albezia trees and stumps are
cleared, a very expensive process. At best they could be bulldozed and
piled in windrows, a process quite disturbing to our thin topsoil. The vari-
ous statements made about the fertilizer value of albezia in the submittals
to DLNR are exaggerated, and in some cases, wrong. In our high rainfall

area, the value to the soil would be negligible a few years after the trees
were removed.

Conditions of use:

If this project is approved by-DLyNR, then we request these two provisions
be included in any agreement with Green Energy:

1. Green Energy post a bond sufficient to clear the 2,000 acres of trees
and return the land to its previous state should the company fail any time
in the future. This bond should be reviewed and adjusted yearly to keep
with inflation, especially of fuel costs.

2. Green Energy pay the Water Cooperative a standby charge of $80/acre/
year for presently irrigable land put into albezia. This is the charge of the
Cooperative to farmers who would utilize the system. As the land is being
removed from service, then the Cooperative should be compensated.

In summary, | am personally dismayed at this proposal. | and dozens of
East Kauai residents have worked for years to secure the water system
and acquire the individual parcels of former sugar cane land. For the first
time in nearly a century, decent, farmable land has become available to
the ordinary person. Now the State is planning not only to take this land
away from the ranchers and farmers and potentially ruin it with vast stands

of abandoned albezia, but to do so for a speculative project of unproven
economic value. '

East Kauai Water Users’ Cooperative

Jerry Ornellas
President

cc:
Sandy Kunimoto, Chairperson
Hawaii Department of Agriculture
1428 S. King Street

Honolulu, HI 96814

Ron Agor, Kauai Representative
Board of Land and Natural Resources
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4374 Kukur Grove, Suite 204 '
Lihue, HI 96766

Tommy Oi

Kauai District Land Agent, DLNR
3069 Eiwa Street, #306

Lihue, Hl 96766

Alfredo Lee, Agribusiness Development Corporation
State Office Tower

235 S. South Beretania St., Room 205

Honolulu, Hawaii 96813 '

Representative James Kunane Tokioka
15th Representative District

Hawaii State Capitol, Room 322

415 South Beretania Street

Honolulu, HI 96813

Jay Furfaro

Kauai County Council

4396 Rice Street, Room 206
Lihue, Hawaii 96766

Bill Spitz

Office of Economic Development
4444 Rice Street, Suite 200
Lihue, HI 96766-1300

Timothy W. O’Connell

Assistant to the State Director
USDA/Rural Development

154 Waianuenue Ave., Room 303
Hilo, HI 96720

Dean Okimoto
Hawaii Farm Bureau
2343 Rose Street
Honolulu, HI 96819

Alan Takemoto
Hawaii Farm Bureau
2343 Rose Street
Honolulu, HI 96819

Max Graham, Attorney-at-law
4334 Rice Street, Suite 202
Lihue, HI 96766




TO: Laura H. Thielen

The life of the land is perpetuated in righteousness o .
(l : [ 60| 61
Kalepa Koalition : o

6277 Puuopai Place
Kapaa, Hawaii 96746 ,
Phone/Fax: 808-822-3392

HECEIVED
07 NIV -5 A9:20

£ November 1, 2007

Chairperson, DLNR
Kalanimoku Bldg.

1151 Punchbowl St.
Honolulu, Hl 96813

Fe Kalepa Koalition of 13 parcel holders is opposed to the granting of a revocable

‘ égrmit to Green Energy for the following reasons:

;_.,;; 12 Seven existing parcel holders actively using the land for agriculture, ranching and
horseback riding would lose their revocable permits even though they remain in com-
pliance with all conditions. No one can remember an instance on Kauai when an RP
holder lost an RP except through non-compliance or public auction. The takeover of
the land is also premature as the Green Energy power plant has yet to receive needed
government approvals.

2. We agree Kauai needs to develop alternative sources of energy. However, we
believe turning 2,200 acres of prime irrigated agricultural land into an albizia planta-
tion is a short-sighted and inappropriate use. There are thousands of acres of existing
stands of this invasive species to be harvested and marginal lands which could be
used for planting. We believe Green Energy is seeking this particular parcel because
it is convenient for them, flat and rent is low; not because they have no alternatives.

- 3. The State Constitution, Title 11, Section 3 (http://www.hawaii.gov/Irb/con/con-
art11.html), says, "The State shall conserve and protect agricultural lands, promote
diversified agriculture, increase agricultural self-sufficiency and assure the availability
of agriculturally suitable lands." Just because Green Energy can more cheaply raise -
albizia on this prime parcel does not alleviate the State of its obligation to conserve
and protect the land.

4. The International Monetary Fund fund recently questioned whether it was advanta-
geous (http://tothecenter.com/news.php?readmore=3368) for rich countries to turn
to biofuel production in the face of rising oil prices. The UN called for a five-year
moratorium on the use of arable land for biofuel production (http://www.un.org/News/
briefings/docs/2007/071026_Ziegler.doc.htm) pending further studly.

5. The concept of coexistence proposed by Green Energy for the cattle and horses
is unworkable as both animals are adverse to guinea grass grown under albizia trees
without intense management techniques which involves growth maintenance i.e.
mechanical shredding and /or intensive grazing (which may cause debarking of the
tree trunks). There is no useful crop that can be grown under the closely planted trees

EYUIRIT# E #
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and the associated canopy which would preclude sunlight filtration. The fertilizer
value of this invasive tree is illusory.

6. Due to the fracture of the parcel as a whole 6500 acres, The transfer of the land to
the Agribusiness Development Corporation under the Department of Agriculture (see
http://www.hawaii.gov/irb/rpts07/agri.pdf, page 24), now in process for five years,
would likely not happen to the detriment of the remaining parcel holders who would
have no means to obtain long-term licenses for their parcels.

7. Should Green Energy cease Oberation, restoring the land to its present state to
return it to agricultural use would be extremely expensive.

Signed by the parcel holders present November, 1, 2007:

A William Sanchez: -
p /),4 & o ’t’"’ &
B Lara Butler/Keapana Horse: [ L300 15, P
C Rudy Bunao: }(M} ﬁﬂf"’ ar
D Tony Reis: / E(ﬂ—/\ -

A
E Les Milnes: W M
F Godwin Esaki (inc HSPA#3): _déﬁ /L»jf/é

G Saiva Siddhanta Church: ﬁwmmm
H GE Farms (Mervin Rapozo): %&«@v& /éw e D
I Derrick Rapozo: Mf{(ﬂ /”/(/

J Gerald Sanchez: (absent)

K ‘Lester Calipjo: %(7 Z’*
| L Kenneth Bray: 7( ' —~

M Milton Ching: \'QJMY\\M (O C \’Bcna/
HSPA #1 Kelly Gooding: Jéw/u‘ QmDM




TO:

RE:

The life of the land is perpetuated in righ ~ iness

Kalepa Koalition

6277 Puuopai Place
Kapaa, Hawaii 96746
Phone/Fax: 808-822-3392

Morris Atta ‘ L | November 6, 2007
Administrator, DLNR Land Divisio : . .

Kalanimoku Bldg.
1151 Punchbow! St.
Honolulu, H1 96813

Proposal for Albizia Planation by Green Energy LLC, # PSF 07 KD-10

Aloha, Morris:

This letter is to provide background information on the 6,700 acres of Kalepa lands,
a part of which, TMK 3-9-2:20, is proposed to be given to Green Energy Hawaii for
an albizia plantation. This is your file number # PSF 07 KD-104. The Kalepa Koalition
is comprised of the 13 parcel holders of that 6,700 acres.

History of the 6,700 acres Post-Amfac

The parcel in question and adjacent parcels totally some 6,700 acres had been under
lease to Amfac for many years. Upon the closure of Amfac, the land was divided into
13 parcels and these were given out to local Kauai residents for ranching, farming and
a horseback riding business. In 2005, efforts were set in motion to transfer this land
to the Agribusiness Development Corporation under the Department of Agriculture.
ADC would then issue long-term licenses to the parcel holders. ADC was created

by the State to transition lands formerly under sugar cane to productive agricultural
use.

Based on this plan, the 13 parcel holders set about creating their operations, invest-
ing large amounts of time and significant funds. They did so even though the parcels
were under Revocable Permits which could, in theory, be canceled in 30 days. Parcel
holders believed, and DLNR encouraged this belief, that they could not lose these
RPs unless they were in outright default of the terms. They knew that it was possible
for a party to call for an auction on the land, and that should that party succeed at the
auction, they would lose their parcels. For this reason, a buy-back clause for fencing,
security improvements and irrigation was included in the RPs. Parcel holders have
invested tens of thousands of dollars—some hundreds of thousands—in developing
their land, and these are people of modest means.

At the time, DLNR staff said only an auction on the entire 6,700 acres would be
considered. This came up also in an inquiry by Saiva Siddhanta Church, one of the
13 parcel holders, as to whether they could, as an eleemosynary corporation, direct
negotiate for the center parcel. They were informed it was all or nothing. One of the
reasons to keep the parcels together is that the access road runs from Maalo Roead

to Kaumoo Road through all the parcels, and separating them would create access
issues. ,
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Nature of the Kalepa Koalition

The Kalepa Koalition is at present an informal organization set up to address the
combined tenancy and associated common use areas of the Kalepa lands. It is not
an agricultural cooperative or incorporated business. It has functioned as needed to
work with the State on the issuing of the original RPs, and to address a few common
“issues that have arisen in the meantime. Its largest project has been to install secu-

rity gates on the boundaries of the parcels and to buy and manage a controlled-key
system for those gates

Request for Transfer to ADC to be Implement

Until the Green Energy proposal was made, we believed the transfer of the land
and the water system from DLNR to the Agribusiness Development Corporation, as
submitted to the board July 22, 2005, PSF No. :05KD-134, would go through once
certain issues raised at that meeting were addressed. The staff submittal and minutes
of that meeting are attached. On page 6, the submittal states:

"Staff agrees that the ADC is the agency best suited to manage those resources.
The Kalepa Lands are reserved and used for agricultural purposes. The principal pur-
pose and function of the East Kauai Water System is to provide a water distribution
system for agricultural purposes. Management and maintenance of those lands and
critical agricultural infrastructure clearly fits within the ADC's mandate to promote
and support the development of agriculture in Hawaii. The set aside will allow the
ADC to perform its management responsibilities for agricultural development without
the requirement of returning to the Board for various operational and management
issues. Once the set aside is finalized, the ADC will be able to enter into leases with

the existing revocable permit holders and facilitate others who desire to occupy por-
tions of these lands."

- At the present time, there are no substantial issues with regard to the land. There are
issues with the water system which have been difficult to address. For that reason,
DLNR has been considering separating the water system out and proceeding with
the land transfer. Under ADC, the parcel holders could receive long-term licenses for
their parcels, something not possible under DLNR.

‘Transfer to ADC remains our collective objective, as we agree with the staff report that
ADC is the "agency best suited.”

With this Ieﬁer, it is our formal request that PSF No. :05KD-134 be reviewed, the land
separated from the water system and the submittal returned to the board.

Respectfully submitted,

Leslie P. Milnes, Interim Chair
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' . STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL. RESOURCES
Land Division :
Honolulu, Hawall 96813

| owly 22,2005 .

Board of Land and Natural Resources.. q{}- IR : PSF No OSKD 134t
,tate of Hawa11 : . C R - ; Y
Honolulu, Hawa11 'f‘_,_ __»i‘u , e o _,A%F:t-l Kaua1<:;

“.Set As1de to Agrlbu51ness Development Corporatlon for o
.Y r;oultural Purposes, Lands in Hanamaulu and Wailua, Kaual'

Waters and Water: Distiribution Systems in the Dralnag”
Basins. of- North Wallua, Kapaa, Anahola, and Hana1e1 Rive
“;iKawalhau and Hanalel, Kaual, Various- Tax Map Key Number.,

AgrlbUSlness Development Corporatlon :

f. LEGAL REFERENCE ‘

Sectlon 171 11, Hawa11 Rev1sed Statutes (HRS), as amended

LOCATION AND AREA

',1) Kalepa Lands ,Portlon of Government 1ands, andA 3
.1.1mprovements located thereon, con51st1ng ‘of" approximdtely- ¢
| acrés. of lands formerly leased to the Lihue Plantation’ Compa; s i
- HansEmaulu and Wallua, identified by various “Tax Map. Key numbers, o

-as shown -on the attached map labeled Exh1b1t A Lo

'_2), East Kaual Water System.J Portlon of Government lands,-:l“ AR
waters, and- any. 1mprovements located: thereon, that constltute the'<~‘
‘eXlstlng water transportatlon 1nfrastructure system, 51tuated 1n
the Dralnage Basins. of .North Wailua, Kapaa: ‘Anahola,:” and Hanalel
‘Rivers, with a water: dlstrlbutlon area that strétches £rom the:
"Blue Hole" .diversion at' the base of Mt.. Waialeale to the Mlmlno
jReserv01r in the north; te Ralepa Rldge in the east’ and-the .
boundary with Llhue Land Company to - the south sbove Hanamaulu, in
‘Kawaihau and Hanalei, Kaual,‘ldentlfled by various Tax' Map Key
numbers, and as more partlcularly descrlbed in C.8.F. No. 7106
and as shown on the attached Map No. Cc.s.F. 7106- -A labeled
‘Exhibit B. . . ' g

ITEM D-1
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'ZONING:

' State Land Use District: Agrlcultural Conservation and Urban
County of: Kaua1 CZO Agrlculture, -Open and Res1dent1a1

TRUST LAND . STATUS

RSB e
- 2)

Section 5(b) lands of the Hawall (Admissionh Act. SO
DHHL 30% entitlement lands pursuant to the Hawaii State
Constitution: YES for water taken, NO for the water

,transportatlon 1nfrastructure

CURRENT USE STATUS

Currently there are ‘15 revocable permlt holders occupylng the -
‘property and twd water: permlts 1ssued to the orlglnal members of

‘Z.Q;l_r.mthe cooperatives.”wThese occupants are as follows

Permittees: - o .. S A oL
: --Antone- Reis : ..+ . . - RP #6198  13.83 acres
Elester Calipjo - . : .- RP #7160 43 =
Saiva Siddhanta -Church : RP #7274 6. acrés .
Leslie P. Milnes - . .. . .. - RP #7275 752.37:aczes ‘.
 William & Alison Sanchez . RP #7278 | 769 acres . - e
Elester: Callpjo S T Rp #7279 43gﬁacresé-f S ) '
‘Rodolfo N. Bunao R A RP #7280 247 TUon e et
_ Lara Butler . - R RP 47282
- Kelly Goodlng . : : .RP #7289
Milton & Melanie-Anne Chlng . RP #7240 .
: G.E:. Farms, Inc. S, . RP #7273
. ‘Kenneth Bray. - - .:;.-'Q‘n "RP.$#7335
b Dexrek Rapozo' - . . . | © LT URP #7336
- ‘Antone Reis . - .- . U ‘RP #7341 . 369.7.acres ™ . .
Kapaa Banana Co. Inc. “CU URP #7399 .

Water Permit: : : . o
- Bast Kauai Water Users Cooperatlve RP#7310 .

Kaual Island Ut111ty Cooperatlve E RP#734bQ;'%

Memorandum of Understandlng

PURPOSE:

To transfer management jurisdiction. over the subject government
- lands, waters, and improvements for agricultural and related
purposes.

. Dated October 7, 2002 between Bast Kaua1 Water USers

Cooperative and the State. of Hawaii, by and. through its
Department of Land and Natural Resources (“Department”),
regarding the. management and proposed use of the. Wallua
Reservoir as a public. flshlng area and waterblrd and

© wildlife habitat.

o
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 CHAPTER 343 - ENVIéONMENTAL ASSESSMENT:

' s merely a transfer of management: '
‘Jurisdiction and does not constitute a.use of State lands of. .-
funds, and therefore, this action is exempt from the provisions . “l. .
. of Chapter 343, ‘HRS, relating to environmental impact statements. |
Inasmuch as the Chapter 343 enyironmental requirements apply to: :::
~Applicant's use of the lands,. he Applicant shall be. respons
- for compliance with Chapter'343i'Hﬁs;-as-amended; AR

Tﬁis action before the Board. I

*  .REMARKS:

- Water System Background ' - = | . - ST e
' The current East Kauai Water Systém is part of -an extensive water:
. collection, delivery and distribution system including the . .. %
: drainage basins ‘of Wailua, Ksp#a, Anahola and Hanalei that was’
. originally covered by GL 8-3827. .Ge@érallLease@NOu'ﬁr3§27ﬂwas a
30-year ‘water license issued to the BEast Kauai Water Company.
(Amfac) for the diversion and use of water for irrigating the.
‘Lihue Plantation. 'In brdad terms, the water system was. divided-
into three sections, the Anahola-Kealia section, the -central @ n oLl
. Wailua-Kapaa seéction, and thé Hanam&ulu-Lihue section...  All 6f v
the water provided by the East Kauai: water system was lsed:.to" [ .
“irrigate sugar cane cultivated by Lihue PlantationfCompany.ufdmerf
‘time, many portions of the system have fallen out of active use:, . !
‘as sugar operations scaled down, then finally closed.” . At the '
time of the expiration of GL S-3827 in May 1995, the system . = -
consisted of three regional sections:- the Hanamaulu, .Wailua-
- Kapahi and Makaleha sectiong. For ‘all intents and purposes, -
- active and in-demand portions of theé driginal East ‘Kaual system ..
‘under the control .Gf the DLNR are now limited to the Wailua-Kapaa "
'and- Lihue-Hanamaulu sections. . Lo T U

_Currently, the East Kauai WéterTUsers'CooperativeQKWEKWUC,‘naﬁéa5'“
~‘managing and operating the Wailua-Kapaa portion of the systém @7
‘plus the Kalepa portion of the Lihue-Hanamaulu sectiéniundexr. ', ." -
Revocable Permit No. $-7310. RP §-7310 was. approved by the Board
‘of Land and Natural Resources. .(“Board”) .on January 11, 2001. . '
Kauai Island Utility Cooperative manages ‘and -operates thel: ...
-remainder portion of the existing Lihue-Hanamaulu section of the.. . .
‘-system under RP S-7340. RP '§-7340 covers the diversionand” - .
. .portioms of a transmission ditch (Iliiliula North Wailua ditch) . .. &
* . including water collected from Waikoko Stream which combined .are’
commonly known as the Blue Hole diversion, which is the most .
mauka diversion of the North Fork of the Wailud River. . RP 5-7340 v -
was approved- by the Board on December 13, 2002. -

KIUC Request for 65-Year Water Leaseé/Contested Case . -
Kauai Island Utility Cooperative (“KIUC”) is interested in-using -
what has been historically a part of an agricultural irrigation
system, to power two hydroelectric plants obtained from AMFAC:
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n-that ‘were used to generate power for Llhue Plantatlon
‘7consumptlon " An important source of water ‘needed to power: the
plants came from the Blue Hole diversion. The conveyance of .
these plants to KIUC by AMFAC was. part of ;a- settlement concerning
tlsfactlon by AMFAC for their power productlon contract with:

KI Cfat the Lihue mill,  KIUc sought to obtain a €5 year water .
ase from the Board to" enable it to. acqulre capltal 1mprovement
Ta ficing’ “for upgradlng and malntalnlng the hydroelectric plants..
A.n'December 10, 2004, the ‘Board heard khe proposal for the sale
'of water leasé but took no action on. the matter due to an oral .
:quest for a contested case ‘hearing on..the matter made by the"
ffice” of Hawailan Affairs  ("OHA") and the Natlve Hawallan Legal
'Corporatlon ("NHLC") on behalf of Life of the Liand (“LOL") On
cember ‘20, 2004, the Department recerved a petltlon from the )
'te of Hawaiian Affairs contesting. the BLNR's" proposed sale.of -
'$‘year Ledse. The Boatrd approved ‘the appomntment oOf" a.:_ﬂV“
g- Officer to ‘rule on the pending’ petition for a contested
h arlng The Case" 1s pendlng the app01ntment of a hearlng

i Dellvery to State Land o

AMFAC s01d. 17,000 acres of its’ property, 1nclud1ng land serVed by
‘he’ Blue Hole divérgion, té Lihue Land- ‘Company . Unfortunately,
this. conveyance did not include any reservation in favor of the
State, d1tch easements or rlghts OF: ‘way to guarantée that’
rrlgatlon water will- continue to flow through Lihue Land's -
Iproperty to water the State s 6 766~ acre Kalepa lands.,._. :

_ffStaff has had several discussions. w1th Grove Farm; Llfue Land'
";managlng agent regardlng delivery. of water ‘from the Blue'Hole

principle to supply.10 million gallons per day to’ the

.- Hole: Diversion. .- Lihue Land 1ntends to charge a fee for.
‘ “malntenance of the ditch system on Lihie Land's’ property below

the hydros.

" Staff has been’ dlscuss1ng the terms for & water transm1ss1on
. ‘agreement with Lihue Land. Lihue Land Hag indicated its
‘Q_W1111ngness to enter ‘into such’ an agreement -provided it is
. : reimbursed for it$ maintenance costs for the portion of the _water
" 'system between the lower: hydro. and its boundary with the State

lands in the Kalepa area. Lihue Land estimated that cost would be -

_approx1mate1y $1, 000 per month, conservatlvely Any fees or

"costs required by Lihue Land'would be passed on to the EKWUC.

- Lihue Land has further offered to phase in the amounts- payable'

- under the agreement, starting with $100 per month, in
appreciation of the flnanClal dlfflcultles being experlenced by
EKWUC.

.. lands subject to. continued adequate flows received- ﬁrom ,. 'Blne"

‘the hydros K1ut currently pays for all dltch malntenance above'

'plver51on ‘to the: State lands at:Kalépa.. Lihue Land ha greed In " oo
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- EKWUC 'is currently paying the $100- monthly fee being assessed by
Lilue Larnd for maintaining that portion of-the water system.
EKWUC claims it is unabie to pay the fyll projected monthly .cost ..

.of $1000 for that~maintenance'anﬂfbéiieves that KIUC should pay" .-

.. Ior any. costs-associated withntrénsmiSsion_oﬁ7the water. to State ..
¢ ‘land- arguing that KIUC should be obligated to return any water .. .-
" diverted from State land back to State land.’ , ' S

.. "'Requiring KIUC to pay for the maintenance of the entire non-State -

- owned portion of the irrigation system or.to return the water to P
" State. land is.complicated by the fact:that Lihue Land must be.a . .
‘willing party to any such.rgquirément.g.KIUC'has noé-alternate . -

.means. to transport the water to State .land once the: diverted .

“water passes throhgh‘the}hydros~andﬂis*dumped’intO»thE.SQuth Fork .
£ 'the, Wailua River on Lihue Land!s property. other .than using’ .

itive ‘Land's ditch system. Additionally, per discugsions ‘with ™.

the Attorney General's office, Lihue Land.may become a riparian.’. ;.. . -

“Of ‘this dumped water and may not, therefore, be legally obligated . .. .

. to provide the diverted water'ﬁo:statetland. , ST RIS

5m,-'Wéilhé;ReservbiffMemorandﬁm'of.Undaf&#apding (“Wailua‘ﬁéééfvoir e RER
s Mou*) S R : '
- The Wailua Reservoir is a part of the East Kauai Water System

- that: covers. an area of approximately 61.59 acres. It-was
.~ originally created for the purpose..of ‘sugarcane irrigation and
.. fell“into disuse when sugar production ended. Due to the =
. réxcellent development potential for: .recreaticnal and educaticnal
il }bppprtunities,vﬁhe Department entered into a Memorandum of -
- . Undérstanding dated October 7, 2002 with EKWUC to-allow the °- N
~* ‘Department's Division of Aquatié¢ Resources (DAR”). to manage -the - 7
‘' Wailua’Ré€sérvoir as a‘public fishing:area and pursue- intégration: -
‘of. 'the reservoir amd the surrounding'DLNR"and.otheryadjqcengw._i " .
- lands into & .comprehensive recreationdl .and educational facility... ... &
- DAR is currently. working with the Hawaii Nature Center, -Ine. .to, ." | -
.- implement a proposal to create a unique environmental -education . .-
" and reereaticnal facility at the reservoir: - e

- -EKWUC Rent Dispute . . . T T
- Over the course of the last Several years, EKWUC has been .
- 'délinguent in payment of rent under RP S-7310. -Staff sought
* resolution' of thé delinduency -at .the December 10, 2004 Board
‘meeting -by confirming staff‘s~ih#hou$e.valuation of $1,971 per-
month 'for RP No. -5-7310 'to be effective October 1, 2003. EKWUC
‘objected- to staff’s réecommendation and argued that as a nonprofit -
cooperative, it_was~entitled-to‘ajreduted.rent'that was e
¢comparable to other similarly situated nonprofit permittees. The
.Board ‘rejected staff’s recommendation and instead requested staff
) to pursue-setting aside the East Kauai Water System to the
3 . Department of Agriculture ("DOA"). or the Agribusiness Development
.Corporation (“ADC”) within the ersuing three months. The.Board
also approved a rent reduction for EKWUC that changed the rent
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under RP 537310 to $156 per year durlng the interim perlod untll
the water system is set aside to the DOA or ADC. W S

- Set Aside to Agrlbu51ness Development Corporation
At the December 10, 2004 Teeting, the Board requested a- proposal

' to set-aside the Kalepa lLands and-East Kauai Water ‘System. to:.the "
DOA or ADC. The DOA rejected staff’s request. to- accept ‘the. set
aside of the lands and water system and suggested that the. ADC "
would- be. the more. approprlate dgency to oversee those resg gs. 7,
staff agrees. that the ADC is the agency best suited to manage o
those resources:. The Kalepa Lands are reserved and- used - for .. -

'"agrlcultural purposes. The: prlnc1pal purpose and furiction .of. the'.

‘East Kauai. Water ‘System is to provide a ‘water distriBution: system‘f ,

for agricultural” purposes.- ‘Ménagement and maintenance of these -
* lands and critical. agrlcultural 1nfrastructure clearly fits
within the ADC’'s mandaté to ‘promote and support the’ developm t.
PRI <) i agrlculture in Hawaii. Theé set aside will allow the ADC to
" .perform its management’ responsibilities for. agricultural :
'development without the requirement of returning:to-the Board for
various operatlonal and management’ issues. Once the set. a81de ig
‘finalized, 'the ADC will be able to enter into léases w1th the4:fﬂ
“existitlg revocable .permit holdezs and fagilitate others who T
desire ‘to occupy portlons ‘of: these lands. Lo

At its’ March 18, 2005 bédrd meetlng, the ADC- agreed to acc pt.-
- set aside of the Kalepa Lands. and East Kauai Water System to . the
ADC commencing March 1, 2006 (See Exhibit “C” attached. hereto) .’
. The 'DOA 'will be considering ratlflcatlon of: the ADC & .&c
. the near future. - R

Agency Comments ; :
. The following agency comments, 1n addltlon to other co -
_may bé identified, will beé included in a memorandum of . agreement
"as a. condition to the issuance of the Executive. Order betw n the. "
'.Department and ADG. : R N

1: DLNRQWater,Resoqrce Mahagement.i‘(dated.Juiy 5, 2005; copy .Of .
letter'attached as Exhibit “D”) ' '139".'

The Commission on Water Resource Management (“CWRM") recommended o
coordination with the county to- 1ncorporate this prOjeCt 1nto the,
county’s Water Use .and Development Plan. CWRM furthker. .
recommended. that the ADC consider reactivating the 1nact1ve :
stream and ditch gauges in the affected Watershed areas. . CWRM _
noted thé Stream Channel Alteration Permits would be required for
‘alteratioms to the bed or banks of the stream channels; Stream .
‘Diversion Works Permits would .be required for constructlon oL
alteration of any stream d1vers1on works; and a Petition to Amend
the Interim Instream-Flow Standard would be requlred for any new
or expanded diversion of surface water
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'DLNR—D1v1s1on of Forestry and Wlldllfe.

‘Natural Resource Conservatlon Serv1ce.A

NaturalgResource Conservatlon Serv;ce submitted no. comment.

‘,Staff'éommentsa.

*-Staff agrees w1th CWRM s recommendatlon to coordlnate w1th the
;. county’to ensure that ADC’s plans for the water. system compllment
“and conform to the county’s Water Use -and Development: P;an.}'.;-

Staff recommends deferring any decisions. regarding the
reactlvatlon of - 1nact1ve portlons of the water system to the ADC.

4The D1v151on of Forestry and Wlldllfe submltted no commentshg.

DLNR—DlVlSlOn of Aquatic Resources g ' S .

D1v151on of Aquatlc Resources submltted no comments.»u

. DLNR—State Parks o (July 8 2005)

The State Parks DlVlSlon requested an’ extens1on of one week to
respond. : i o S o

Staff Comments-.

- Due to board submittal deadllnes, comments from the State ParkS'

DlVlSlOn will be 1ncorporated at the tlme of the Board meetlng

DLNR«Hlstorlc Preservatién D1v151on

Historic Preservatlon D1v1s1on submltted no’ comments :

Department of Agrlculture

Department of Agrlculture submltted no comments.

: Agrlbu31ness Development Corporatlon. (July 8 2005)

AgrlbuSlness Development Corporation replied that they had no.
comments at this time but requested to be made aware of any other
comments or - changes as they became avallable .

Department of Hawallan Home Lands

Department of- Hawallan Home Lands submltted no- comments..s

‘office of Hawaiian Affalrs

. The Office of Hawaiian Affairs (“OHA”) indicated that thelr

office will be submitting their comments at or prior to the board

Page 7 . : © . July 22, 2005 E |
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: meetlng .OHA 1nd1cated that they will be objecting to the.
- transfer. of ‘management authority to ADC primarily based .on three .
" concerns: (1) Due to the large quantity 6f ceded lands covered by
“,‘thls action, OHA ingists that the ADC be prohlblted from selling-' . .
Cany’ of - the ceded lands; (2) OHA .seeks assurances that the 20% pro S o
‘rata share of .revenues from the ceded lands’ will be preserved Tl
- and (3) OHA believes it is inappropriate to include or. transfer = -
" the ."Blue Hole” diversion portion of the water system in the =
.‘;fproposed actlon in view of .the fact that it is the subject of an g_
. *on901ng contested case hearlng . .

3'Staff Comments

"V'It is our understandlng -that there is a moratorlum on. the sale off-“
“ceded lands pending the dutcome 6f a case 1nvolv1ng OHA. B OHA'‘s. "
‘céncexrns. regarding the sale of ceded’ lands could be. addressed b
@rohlbltlng those sales asg condltlon of this board action. OHA s
.entltlement to receive .its 20% pro rata share’ of. any revenues .
S ’generated from ceded lands ‘will ‘not be affected by the shift in
f;{management authorlty oveér state resources from one state. agency

© to-another. While staff does not believe that this proposed
,'”Aboard ‘action will affect the conduct . or outcome of ‘the ongoing-

"~ ‘tontested case hearing regardlng KIuC's appllcatlon for a long- -
“térm water lease, transfer of management authority oVver the “Blue -,
.,f.Hole" dlver51on portion of the system coiuld be delayed until o }‘
‘-eomplete resolution of the contested case is achieved to address et
_that concern of OHA . ' )

. Comments from Interested Partles :

. A draft of. the application wag§ routed for comments to the East

" Kauai Water Users COOPerathE and: Kéduai Island Utillty
~Cooperat1ve . , .

;The follow1ng comments have been recelved

1{,:;East Kauai Water Users Cooperatlve o (dated . July‘ll 2005, copy ;_;H
" . ‘of letter attached as Exhlblt “E")' '

-EKWUC submltted wrltten comments notlng that the Wailua River MOU o
‘covers the use.of the Reservoir for public fishing purposes only.
EKWUC suggests that the expanded use. of the Reservoir as a

" comprehensive recreatlonal and educational facility contemplated

. by DAR may requ1re an add1t10na1 memorandum of understanding.

EKWUC also commented verbally that they are currently paylng the
$100 monthly charge belng assessed by Lihue Land for maintenance
"of the lower portion.of the Hanamaulu Ditch leading back to state
lands. .
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'jStaff'Comments:

'EKWUC'S comment regarding the scope of the Wailua River MOU' does -
lnot affect this proposed action. - EKWUC’s verbal. comment ‘was
h ncorporated into thls subm1ttal on’ page - 4.,

. ;ZTKaual Island Utlllty Cooperatlve. (dated July 7. 2005;5copy'o£:fﬂf;f
'»letter attached as’ Exhlblt “F"). -

'KIUC requested that DLNR retaln jurlsdlctlon over the “Blue Hole,ﬁa'”‘ '
Dlver51on” portion of the water system until the 1ssues
concernlng their applic¢ation. for a- long-term.lease are. resolved O
*RIUC is concerhed: that the transfer of management authority to ;'»C?‘
.- the ADC may require startlng a. prOCeSS that has - already taken
’*seVeral years, ‘over’ agaln.'- D : .

’ c also commented that the issue of who - should pay for: the
‘malntenance of the. lower Hanamaulu Ditch: .portion of the system °
‘Lihue Land’ propérty was’ ‘settled prev1ously ‘Prior Board act;on,=4
4requ1red that EKWUC bear those costs o T

A.”"KIUC also noted two mlnor correctlons that were lncorporated 1n'.:'”
'n'thls submlttal o ;

f;staff Comments

_?wKIUC's concerns regardlng the: delay in thelr seeklng and
”+5obta1n1ng ‘ar long term lease could- be allayed by delaying the -
" transfer of _mahagement authority over. the “Blue Hagle” dlverslon
cn 'portlons of the water system to the ADC until the contested. oase
Lvisr resolved and ‘the water lease .is issued, if approved by he. -
s ,QDLNR KIUC's cotiment : regardlng ‘the respons1b111ty for tk
AT 1H-qf;f‘ma1ntenance costs’ of the lowér Hanamaulu Ditch portlon of
Lo gystem is correct and need not be addressedvfurther at. th1
p01nt. Lo : . . . .

i ,Ex1st1ng Tenants/Uses ST : :
. As cited above) there are flfteen revocable permlt holders and
. two - water permit hbolders ¢n the property to. be set aside to ADC
“'The EKWUC has been dlSCUSSlng the proposed set aside to ADC ‘and
supports its consummation so that its member permittees can seek
‘greater 1ongev1ty on thelr permltted lands under 1ong term .
‘Leases. . . . . :

. ADC is equally w1111ng to accept the set as1de subject to the

" existing permittees ‘and the MOU, ineluding the water permits that-
‘have been issued to the coalltlon members to irrigate these lands
and to KIUC for its hydroelectrlc power plants : ’
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" RECOMMENDATION: -

o o

:That.the'Board:

T,

Approve of and recommend to the Governer the 1ssuance of an

executive order setting aside the subject’ lands,. waters, and’

1mprovements to.the Agrlbu51ness Development Corporatlon
under the terms and condltlons cited above, which are. by
this reference 1ncorporated hereln and’ subgect further o,
the follow1ng . . .

.A. ‘

-

The standard terms and condltlons of the! most, currentf
executive order. form, as may .be amended from tlme to
tlme, ’

ngsapproval by the Leglslature by twovthlrds vote of o
_either the House of Representatlves or .the.Senate. or . -
"by a majority veote. by both in any regular or: spec1a1 '

session. next follow1ng the date of the settlng a51de-

Review and approval by the Department of the Attorney-:

General;

Subject to the ex1st1ng -réevocable permlt holders and

the Wailua Reserv01r MOU;

Prov1ded that transfer of management authorlty over

"the “Blue Hole” dlverszon portion of the Water Systemi

that is the subject ‘of a proposed long- term water

lease to KIUC that is the subject of the: cont"-ed«
case hearlng requested by OHA and LOL be effectlve
only upon the resolition of the. contested case‘land
the execution and isguance of the long- -texm SR
lease to KIUC,; if approved by the BLNR;

Provided further, that durlng the perlod that
management authority over the “Blue Hole” diversion
portion of the Water System is retained. by the DLNR
commenc1ng from the effective date of thls Set A51de,»
ADC shall receive all. of the .excess Yevenues generated
from the “Blue Hole” diversion. portion of the. Water
System after deducting DHHL's 30% share OHA’s 20%
share,  CWRM’'s 25% share, and DLNR'Ss 1nc1dental
management costs and expenses,

Prov1ded further, that ADC shall be prohlblted from
selling. any. ceded lands. that are subject to this Set
Aside;

Provided'further, that if any of the lands, waters,
and improvements covered by this Set Aside become
unsuitable for or is used ih‘a manner inconsistent
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'“§?w1th the” mlss1on‘of: ifADC, ADC shall return : S
quanagement authorlAy for: these resources to the DLNR,M‘
'_and »:- R T

-,Such other terms and condltlons a8 may be prescrlbed lf
by the Chalrperson to best serve the interests of the"
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January 3, 2008 _ -
Summary
Co-existence Meetings, Kalepa Lands, Kauai

As per request by the Board of Land and Natural Resources at its November 186,
2007 meeting, the Agribusiness Development Corporation (ADC) convened a
series of three co-existence meetings at the Department of Agriculture (DOA)
conference room on Kauai between December 3 and December 20, 2007.
Participants included representatives from Green Energy Team LLC (G.E),
Hawaii Mahogany (H.M.), East Kauai Water Users Cooperative, Kalepa Koalition,
DLNR board, DLNR’s Division of Forestry and Wildlife, DLNR’s Land Division,
and ADC. Between 19 to 23 people participated at each meeting. The meetings
were facilitated by Nancy Ralston from the HDOA and recorded by Lynn Owan
from ADC. :

Objective:  To come up with a co-existence plan to allow biomass production
within the 6,700 acres of state-own Kalepa agriculture land without
(1) jeopardizing future diversified agriculture opportunities; (2)
displacing of any current tenants; and (3) further spreading of
albizia trees, an invasive species.

Given the pending status of the project, the majority of the tenants were willing to

give concessions in exchange for an expedited transfer of the land and the
irrigation system to ADC in hopes of obtaining long-term licenses or leases.

Major issues resolved:

1. No new planting of albizia trees; G.E./H.M. will substitute with Eucalyptus
urophylla/grandis.

2. G.E./H.M. to harvest existing albizia trees on state land for 10 years.

3. No forestry projects on irrigated lands (Parcel 20) as they are reserved for
diversified agriculture use.

EXHIBIT® , ™

Lo )
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4,

G.E./H.M. agreed to reduce their request of the stafe-own Kalepa land
from 2,000 acres to 1,000 acres and will seek the balance somewhere
else.

Kalepa Koalition agreed to come up with 1,000 acres among its members
(preferably contiguous and not more than 15° slope. Former sugar cane
land is acceptable.)

Actions required of DLNR:

1.

DLNR to (1) issue a revocable permit (RP) to G.E.; and (2) readjust and
recalculate rent on other RP’s since the acreage will be reduced.

. Pursue transferring of the land to ADC at its January 11 meeting. (If

possible, include the East Kaua'i irrigation system in the transfer.)

Issue right of entry allowing G.E./H.M. to harvest albizia trees on state
land (DOFAW and RP Holders’ parcels).

If transfer is approved, above items 1 & 3 should be in place prior to
transferring to ADC.

Issues not resolved due to time constraints:

1.

3.

A map of the 1,000 acres, i.e., which RP holder will be giving up how
many acres and at what location.

Who will pay for the fencing costs since the parcels will have to be
reconfigured?

Common element roads.

Further actions:

1.

Kalepa Koalition members to meet and come up with a map of the 1,000
acres no later than January 3 and will forward the map to DLNR Land
Division.

ADC to prepare a final report by January 3 and share with the participants.

. Kalepa Koalition members agreed to sign an addendum to ADC'’s report to

demonstrate their support of the coexistence plan.
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The meeting on December 20 ended in good spirits and with hopes that the
Kalepa lands could accommodate a forestry project to support electricity
generation on Kauai.

ADC would like to thank all participants for putting in many hours of time and
efforts at the meetings, and particularly to Ron Agor, Les Milnes, Rev. Katir, Jerry
Ornellas, Sam Lee, and others who have prowded leadership during difficult
negotiating moments. :

Attachments: Minutes from the Dec 3, 17, and 20 meetings.
Addendum (Kalepa Koalition member signatures)
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Co-existence Meeting, Kalepa Lands
Monday, December 3, 2007
1:00 p.m. — 3:00 p.m.

Lihue, Kauai

Participants: . Alfredo Lee; Alvin Kyono; Bill Cowern; Derek Rapozo; Eric
Knutzen; Godwin Esaki; Jerry Ornellas; Kelly Gooding; Ken Bray; Lara Brady;
Larry Feinstein; Les Milnes; Lesther Calipjo; Lynn Owan; Mervin Rapozo; Mike
Constantinides; Milton Ching; Paul Conry; Ron Agor; Sam Lee; Sannyasin
Aurmugaswami; Sherwood Conant; Tommy Oi; William Sanchez;

Facilitator: Nancy Ralston

Alfredo Lee, ADC welcomed the group and provided background on the project.
BLNR asked ADC to convene a group to develop a coexistence plan for TMK (4)
3-9-02: 20. BLNR requested a report from the ADC by Friday, 1/11/08.

After self introduction, attendees all agreed that they were committed to working
on a coexistence plan. )

Large Issues
Attendees were asked to voice their major concerns which were recorded and
posted on the wall.

To prioritize the issues, attendees were divided into 4 groups
% East Kauai Irrigation System
% Green Energy '
% Kalepa Koalition
% State Agencies

Each group was given 7 votes.

Votes Issue Concerns
Received No.
bl 1 Use of irrigated land
¥ 2 Current tenants retaining position on the parcels
** 3 Albizia is an invasive species

4 Different tree
** 5 How does proposed project fit into master plan for the
parcel?

* 6 Environmental assessment particular to Kalepa Lands
* 7 2,000 acres required to plant trees
* 8 Can required acreage be less?
* 9 Can RP holders also profit from Green Energy (G.E.)
** 10 Transfer of parcel to ADC
* 11 Are there alternative lands (unused)?
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12 Can G.E. use existing Albizia frees?

13 G.E. taking over parcels from others giving up voluntarily

* 14 Alternative state land and environmental

15 Is it appropriate to discuss conveyance at this time?

16 Native Hawaiian issues

- 17 $0.396 per KW

18 State mandate renewable energy

¥ 19 State mandate food production

FhkkERE 20 G.E. needs guaranteed supply

21 Time table

22 Can G.E. purchase from other sources

e Attendees decided to focus on the issues with at least 2 votes: 1,2, 3,5
9, 10, 19 and 20.
o All the issues will remain on the list
o Attendees decided not to discuss No. 19
o ADC agreed to include a notation regardlng No. 18 and 19 in the
report to the BLNR.

y

Solutions:
o Consider using a portion of the entire Kalepa land to solve G E’s
requirements.
Due to time constraints, the participants deferred discussion of possible solutions
until the 12/17/07 meeting.

Homework:

The following individuals agreed to do research on the following topics and report
back at the next meeting:

Issue Topic Name
No.
1,20 | Look for alternative lease sites Tommy Oi

1 Cost factor of and use of irrigation | Jerry Ornellas

land (impact on irrigation system)
2,20 | Alternative biomass production sites | Alvin Kyono
| on forestry lands
2,3,20 | Wil DLNR replant where albizia | Paul Conry/Alvin Kyono

is/was
3,20 | DHHL results Eric Knutzen
3 Is there an alternative to albizia Paul Conry and Bill
Cowern
5 Grove Farm potential Eric Knutzen
5 How does proposed project fit into | Tommy Oi

master plan for parcel.
9 Can RP Holders also profit from G.E. | Eric Knutzen
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10 Transfer of parcel from DLNR to ADC

Ron’Agor and Alfredo
Lee

Next meeting(s)
December 17, 2007, 11:00 a.m. to 3:00 p.m.

December 20, 2007, 11:00 a.m. to 3:00 p.m. (if needed) |
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Co-existence Meeting No. 2, Kalepa Lands
Monday, December 17, 2007

Lihue, Kauai

Meeting Summary

Participants: ' Alfredo Lee; Alvin Kyoho; Eric Knutzen; Godwin Esaki; Jerry
Ornellas; Kelly Gooding; Joe Bundo; Ken Bray; Lara Brady; Larry Feinstein; Les
Milnes; Mervin Rapozo; Milton Ching; Ron Agor; Sam Lee; Senthilnathaswami;

Satyanatha; Tommy Oi; William Sanchez;
Facilitator: Nancy Ralston
Recorder: Lynn Owan

Homework from last meeting:

Task By

Report

sites

Look for alternative lease | Tommy Oi

Other biggest unencumbered land is 20
acres

Cost factor of and use of | Jerry
irrigation land (impact on | Ornellas
irrigation system)

1,100 acres irrigated;
$100,000 revenue to the Coop

potential

Alternative biomass | Alvin Kyono
production sites on forestry
lands

DOFAW has a 200-acre parcel
northwest of current parcel; fairly level,
but muddy; replanted with eucalyptus
and mahogany.

Concern: one road in and out; $40,000
income from eco-tourism could be
affected ’

albizia is/was

Will DLNR replant wﬁére Alvin Kyono

Replant with high-value hard wood or
native  species; Eucalyptus or
europhylla/grandis for biomass;
DOFAW would only replant on 200
acres of Forestry lands—not on other
lands; earliest to do anything would be 2
years

DHHL resuits

Eric Knutzen

DHHL wants eradication but this is not
sustainable; DOT may be interested in
having clearing done; due to cost it is
not workable (DOT and DHHL will have
to pay G.E.); cane haul road access is
limited;

albizia?

Is there an alternative to | Alvin Kyono

Eucalyptus  europhylla/grandis  and
earpod for nitrogen fixing

Grove Farm potential

Eric Knutzen

Grove Farm can’'t commit for 20 years;
short term leases may be o.k.
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How does proposed project
fit into master plan?

Tommy Oi

2003 Master Plan commissioned by
DLNR; forestry refers to high-value hard
wood not biomass; land is to be kept
unforested so can respond quickly to ag
opportunities; ranching can be an
interim use and land can be withdrawn
for crop farming; at Parcel 20 long-term
ranching may be discontinued to give
way to diversified agriculture;

Can RP holders also profit

Eric Knutzen

Per G.E./Hawaiian Mahogany

from G.E. agreement, cannot. Per Hawaiian
Mahogany, there is no room for 3™
party.

Land transfer from DLNR to
ADC

Ron Agor
and Alfredo
Lee

DLNR has not made decision; SB987
2007 gives priority to renewable energy;
priority processing is not same as
resource allocation priority. Ron agreed
to advocate for the transfer of the parcel
from DLNR to ADC at the next BLNR
meeting on 1/11/08. ’

The group reviewed the 23-“major issues” from the 12/3/07 meeting and agreed
that 20 of the 23 issues have been addressed. Three items were deferred.

“Possible Solutions” and subsequent discussion:

* No new albizia

e Clearing of existing albizia for 10 years — no replanting.

e Help from DOFAW to obtain permits for DOFAW-managed lands.
Facilitation by ADC, DLNR Land Division, etc.

e Reduce required (G.E.) acres by finding alternative sites

e State or county to approach Grove Farm to secure 2,000 acres; offer

some kind of incentives

e Economics a major factor

o Willingness from several people to give up property along the road, but
G.E. responsible to fix road. Lease-holder would choose most appropriate
interior roads for roadside planting.

e Remove irrigated parcels from equation

* Need to look beyond Parcel 20; look at the entire 6,700 acres (4,200 acres

“cane land)

o Consider Kalepa Master Plan and its recommendations
e ADC in control of issuing licenses to RP holders, with ability to sublicense

to G.E.
e There are 3 TMKSs total

e G.E. may consider offering stock options to RP holders as incentives in

the future.
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e There is a bill for DLNR to do direct negotiation with energy companies
(SB 9877?)

e Parcel 20 is approximately 2,200 acres; consider portions that are not
irrigated. 1,200 to 1,400 acres are irrigable. Field acres = 1,800. 400-600 -
acres are non-irrigated ‘

What is not negotiable?
. Planting or replanting of ‘Albizia
o Need for irrigated parcels for ranchers and farmers.

Possible Solutions (by Eric Knutzen):

¢ No planting of new albizia

e G.E. is willing to reduce from 2,000 acres to1,000 but need to find 1,000
acres elsewhere.

e Clearing of existing albizia for 10 years

¢ Need DOFAW and/or Land Division to facilitate permlts to harvest on state
lands

e G.E. needs to be RP holder if acreage is lowered to 1,000 acres (bankers
need something long-term) and no fence buy back agreement

Sam Lee offered the following solution and the group agreed to pursue this co-
existence scenario:
1-RP holders agree to donate land from their parcels to meet G.E. 1,000
acres
2-DLNR to issue RP to G.E. and issue re-adjusted RP’s to the ranchers;
3-DLNR transfer parcel with adjusted RP’s to ADC
4-ADC may issue 20-year license in the future (direct negotiation)

Other discussion/clarifications: _
e G.E. will allow tenants (who have given up acres) to co-use the parcels (if
_ liability issues are addressed)
e Irrigated land in Parcel 20 is off the table
e Common area roads
e Big concession for the East Kauai Water Users Cooperative if water
system is not transferred to the ADC at the same time as the land

Assignments for next meeting:
e Tommy O.: History regarding the decision to transfer the Kalepa land.
e Ron A.: Status (and potential provisions) of the transfer of Kalepa land
from DLNR to ADC
o Ron will advocate to have the land transfer item added to the
agenda for the January 11, 2008 BLNR meeting.
e RP holders: Come up with acreage for the co-existence plan scenario
o G.E. does not require a contiguous 1,000-acre parcel. Parcels
must be reasonably sized, not undesirable lands.
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o Less than 15° grade and accessible by road

o Contiguous "

o Mark on map (Les: everybody should have a map, if not Rev. Katir
can help)

Agenda item for the next meeting:
e Common area roads

Next Meeting: : B
December 20, 2007, 1:00 p.m. to 3:00 p.m.
Kauai DOA Conference Room
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Co-existence Meeting No. 3, Kalepa Lands
Thursday, December 20, 2007
Lihue, Kauai

Meeting Summary

Participants: ~ Alfredo Lee; Bill Cowern; Eric Knutzen; Godwin Esaki; Jerry
Ornellas; Joe Bunao; Lara Brady; Larry Feinstein; Les Milnes; Mervin Rapozo;
Milton Ching; Ron Agor; Sam Lee; Arumugaswami; Senthilnathaswami; Tommy
Oi; William Sanchez; Tony Reis;

Facilitator: Nancy Ralston

Recorder: Lynn Owan

Homework from last meeting:

Task By Report

History  regarding the | Tommy Oi No minutes were taken

decision to transfer the

Kalepa Land

Status of the transfer to | Ron A. Possible to get transfer of the land.

Kalepa land from DLNR to Transfer of the water system would be

ADC. separate. It is possible to transfer the
RP for water deliver to ADC for
management.

RP Holders: Acreage for | Les Milnes e The Koalition members present

the co-existence plan are agreeable to provide the

scenario (Kalepa 1,000 acres needed by G.E.;

Koalition) several members have not

participated or have missed
more than 2 meetings.

e Parcels may need to be
reconfigured.

e Need one more week to
address acreage of each tenant
on a map.

e The Koalition needs to come to
consensus on use of irrigated
lands and how to transfer
areas.

e G.E. should contact members
who are interested in a buy-out
within 48 hours.

o Koalition is shooting for a
decision by 12/31/07, no later
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than 1/2/08
See below for concerns
Common Element Roads | Sanniyasin There needs to be a method to
' Arumugaswami | determine how the roads will be taken
care of.
CONCERNS:
Timin
* G.E. needs to know acreage in time to prepare for BLNR meeting on
1/11/08.
» G.E. needs to know when they can plant; when they can harvest existing
albizia.

¢ Fencing solutions are needed.

Pricing 3

e What is the cost based on? ADC may do a market appraisal in the future,
after the transfer. Change in fees could take 2-3 years. Eric will find out
more about the process and work with Alfredo. There may already be set
fees until a new appraisal is done. BLNR can make recommendatlons

o G.E. would want a third party to arbitrate.

e Tommy requested that Ron work on transferring the existing RPs to ADC.

» Alfredo clarified that things might change because the ADC Board did not
have a chance to participate in the discussions. The project will have to
be approved by the DOA also.

o Koalition would like a “whole package”. They would like a configuration
before the transfer, including adjusted rents.

¢ Prior to transfer to ADC, adjustment to the RP areas and recalculated
rents should be made by DLNR, reflecting the transfer of acreage from
current RP holders to G.E. _

¢ The ADC Board needs to approve the transfer of East Kauai land from
DLNR to ADC. Long-term leases can be negotiated after the transfer if
the ADC Board approves.

Fencing
¢ Fencing is a big issue. '
e If necessary, put up fences (this is usually standard language in RPs).
o Example: Thirteen parcels could be delineated and become 26 parcels to
show what is contiguous and transferred to G.E.
e Need to agree on fences moved at whose expense.

Common Element Roads
e Needs to be added to the list of things to do.
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Other

Is it possible to have a cooperative agreement for G.E. to harvest re-
growth?

G.E. needs access rights to State land to harvest albizia.

G.E. is willing to remove existing albizia on RP holders’ parcels.

Binding arbitration

Two-step plan for BLNR submittal: 1) Les will prepare a map of the 1,000
acreage by 12/31/07. 2) Bill will review map and make comments by
1/2/08.

Co-existence Plan Components:

Nancy asked Sam to review again but due to time constraints, this couldn’t

be done.

Next Steps:

Ron to call Koalition members who have not come to the meetlngs or
missed 2 meetings.

ADC will prepare a draft report to BLNR and send to Ron for comments. If
possible, Ron will get approval from BLNR on 1/3/08 to submit the report.
Alfredo will provide a courtesy copy of the BLNR report to the committee
members (Kalepa, State Agencies, G.E. and EKIS).

Alfredo needs to have the Koalition’s written agreement by 1/3/08,
including an exhibit with the Koalition members’ signatures who agree.
1/11/08: BLNR Meeting
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STATE OF HAWAIT
DEPARTMENT OF LAND AND NATURAL RESOURCES
’ ~Land Division
Honolulu, Hawaii 96813

January 11, 2008

Board of Land and Natural Resources PSF: 07KD-140
State of Hawaii
Honolulu, Hawaii L . KAUAT

Issuance of Revocable Permit to Green Energy Team LLC,
Wailua, Lihue, Kavai, Tax Map Key: (4) 3-9-02: 20

At its November 16, 2007 meeting, the Board deferred action on
agenda item D-3 (attached as Exhibit 1) to itg January 11, 2008
meeting. Agenda item D-3 was a4 request by the QGreen Energy Team LLC
(Applicant) for a revocable permit covering 2,160 acres of State land
at Wailua on the island of Kauai to operate a tree farm as a biomass
fuel source for a renewable electrical energy generation facility.

During the interim the Board requested the Agribusiness
Development Corporation (ADC) to work with the Applicant, East Kauai
Water Users' Cooperative, Kalepa Koalition, DLNR Kauai Board Member,
DLNR, Division of Forestry and Wildlife and DLNR, Land Division, to
come up with a co-existence plan between the Applicant and any State
permittees affected by the Applicant's réquest.

Attached, as Exhibit 2, is a summary report by ADC on co-
existence meetings between the above participants, dated January 3,
2008. While most of the issues have been resolved there are stil] a

land at Kalepa, formerly leased by the Lihue Plantation Company, Ltd.,
will be transferred to ADC's management jurisdiction.

RECOMMENDATION: That the Board:

A. Approve in pPrinciple the issuance of a revocable permit to the
Applicant covering lands at Kalepa, Kauai yet to be determined,
subject to the following:

1. A co-existence plan between the Applicant and any State

permittees affected by the issuance of a revocable permit
to the Applicant.

2. This approval in . principle shall not 'be deemed to be an
approval of a revocable permit to the ZApplicant as staff
shall return to the Board at a later date for approval of

APPROVED BY THE BOARD OF : ' ‘
ND AND NATURAL RESOURCE
AT ITS MEETING HELD ON - - EXE% @ET . A-1 i
s NOWany |, 2002 g
/

D-1
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the revocable permit disclosing the negotiated terms and
conditions.

B. Approve in principle the set aside of the 6,700 acres of State
1and at Kalepa, formerly leased to the Lihue Plantation Company,
Ltd., to the Agribusiness Development Corporation, subject to the

following:

1. The. existing revocable permits at the time of the set
aside.

2. This approval in principlé shall not be deemed to be an.

approval of a set aside to the Agribusiness Development
Corporation as staff shall return to the Board at a later

date for approval of the set aside disclosing the
negotiated terms and conditions.

Respectfully Submitted,

ey Pt

Gary Martin, Land Agent

APPROVED FOR SUBMITTAL:

TAU®A H. HIE:Zg?fzhairperson




TO:

RE:

The life of the land is perpetuated in righteousness

Kalepa Koalition

6277 Puuopai Place
Kapaa, Hawaii 96746
Phone/Fax: 808-822-3392

Ron Agor May 14, 2008
BLNR
Fax: 246-1091

Summafy of Gonditions for Transference of Portions of Kalepa Lands to Green Energy
Team LLC (Green Energy), Mutually Agreed to between Green Energy and Kalepa
Koalition, May 5, 2008

Aloha,

Kalepa Koalition members voluntarily identified approximately 1050 acres for transfer
to Green Energy, as noted on the attached spreadsheet and map of February 8, 2008
(as since amended by Ron Agor in interaction with the unit holders) subject to the
following conditions:

1. The transfer of all 6,700 to ADC from DLNR to be completed. and long-term
licenses be issued to existing parcel holders who desire to continue with their parcels
under ADC's terms and rent.

2. There are no additional plantings of Albizia. Albizia may be harvested for a period
of up to ten years on areas retained by the parcel holders, at the discretion of the
parcel holder, and as worked out between the parcel holder and GE. GE's parcels to
be managed using reasonable care to avoid infestation with Albizia in areas that are
presently clear.

3. Biomass species to be planted by GE to be approved by DLNR Division of Forestry
and Wildlife (DOFAW).

4. Should GE's business fail, first right of refusal to reoccupy forfeited areas offered
to original parcel holder.

5. A general maintenance agreement shall be established through ADC and all parcel
holders to address roads, bridges and all common element areas including security
gates.

6. GE to become a member of the Koalition and share 25% of the common mainte-
nance expenses.

7. GE will pay existing RP holders for fencing, security and irrigation improvement as

BIT“: "
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outlined in the buy-back clause specified in the existing RPs for the areas which GE
takes over. These payments to current RP holders will be paid by GE upon the earlier
event of the physical removal of the fence by GE or upon the current tenant vacat-
ing the respective parcels, in all cases no earlier than 90 days after the Land Board
Decision. This is presently estimated at about $97,000, final figure has to be based

on actual measurement subject to field survey by GE.

8. GE is responsible to install new boundary fencing where required to separate graz-
ing areas from their plantings. This'is estimated at about 5,000 feet of fence.

9. GE to pay to the Kalepa Koalition bank account $1,725 30 days after invoice
received, which is 25% of the cost of the security gate system - which has been
established and maintained by the Kalepa Koalition. GE to follow Koalition practices
with regard to keeping gates locked. GE may acquire non-duplicable keys to the gate
system at a cost of $20 each from the Koalition key master, which is Saiva Siddhanta
Church.

10. Disagreements to be settled by binding arbitration conducted by the landiord.
These conditions are mutually agreed to by both Green Energy Team LLC and the
Kalepa Koalition represented by the Kalepa interim chair who provided all members
with a copy of this document on May 10. Koalition members were asked to contact
Ron Agor directly should they have any objections.

Respectfully submitted,

Kalepa Koalition

A4

Leslie P. Milnes, Interim Chair Date:

May 15, 2008

Green Energy Team LLC

Eric Knutzen Date:
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Percent Actual percentage |Irrigated *
Acres: of Net
Unit RP# |Holder 0.23 . 08 Phone
A 7278 | William Sanchez 639-4848
B 7282|Lara Butler-Brady 823-9303
C 7280| Rudy Bunao Joe 635-0931/3
_v_u 7341 _33 Reis 246-1431 (work
E 7275|165 Milnes 1639-0152
F 7399 | Godwin Esaki 639-4325
G 7274 Saiva-Siddhanta Church _mmw-SMMW
H 7334| GE Farms (Mervin Rapozo) 482-1741
1 7336 | Derrick Rapozo
J 7276 | Gerald Sanchez . :
K 7279 Lester Calipjo
L 7335 Kenneth Bray acres wasteland area
M 7333 | Milton Ching 0.42
Security Gates
HSPA #1 7289 [ Kelly Gooding 246-9419
HSPA #2 Open
HSPA #3 Godwin Esaki

Kauai County (Note: Kenneth Bray's 28 acres is a former pasture that is not p

DOFAW |field acres, but is accessible and flat enough.)
Fisheries
Parks
Acreage Totals: , 0. 1,037 Gross acreage ”—“
(Note: irrigated land is not supposed 1o go into forestry)

TMK 3-9-01:02 848
TMK 3-9-02:01 3,059
TMK 3-9-02:20 2,181
TMK 4-2-1:3 214

6,302

377

0.06







