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BACKGROUND

The Department has 15 years of experience in implementing Chapter 13-5, Hawaii
Administrative Rules (HAR). Over this period the Department has identified strengths and
weaknesses through the application of the rules. Many elements within the rules could be
modified, deleted or added to lead to improvements in work efficiency that will contribute
positively to OCCL’s core objectives related to natural resource conservation, and will benefit
Conservation District owners and agencies alike by streamlining administrative permitting for
more routine, non-intrusive, and beneficial uses.

In addition, there exists undesignated conservation lands in the State that should be given
subzone classifications. Subzone classifications are conducted through the rule amendment
process and coordinating subzone classifications and rule changes through a single effort would
be most efficient.

The OCCL requests to amend its administrative rules, Chapter 13-5, HAR, relating to the
Conservation District (Exhibit 1). The purpose of this staff report is to provide the Board of
Land and Natural Resources (Board) with the final proposed amendments to Chapter 13-5, HAR.

COMMENTARY AND EXPLANATION OF PROPOSED CHANGES TO THE
CONSERVATION DISTRICT RULES

§13-5-2 Definitions
• Amend “Accessory use” to provide clarity and more flexibility for accessory uses. An

accessory use is subordinate to the principle use found on the same property.
• Add “Average annual coastal erosion rate” to support the new shoreline set setback

provisions being proposed in this rule amendment.
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• Add “Cabin” to provide large landowners with an opportunity to use, enjoy, and manage
remote or large land areas. The allowable size is 600 square feet. Also stipulated that it
cannot be used for commercial purposes.

• Add “Clearing” to distinguish it from grubbing or grading.
• Add “Coastal erosion study” to define the standards used to calculate an erosion rate to

be used in a shoreline setback calculation.
• Add “Coastal high hazard area” to distinguish it from areas outside of the coastal high

hazard area.
• Add “Comprehensive management plan” to provide for the preparation of a

comprehensive management plan, as in the Mauna Kea Comprehensive Management
Plan.

• Add “Emergency” to articulate circumstances under which the Chairperson or the Deputy
Director in the absence of the Chairperson can authorize actions to alleviate an
emergency.

• Add “Flood zone” to distinguish it from areas that are not within the flood zone.
• Add “Grading” to distinguish it from grubbing and clearing.
• Add “Grubbing to distinguish it from grading and clearing.
• Repeal “Hearing officer” to avoid any inconsistency with the Rules of Practice and

Procedure under Title 13-i, HAR.
• Amend “Historic property” to be consistent with Historic Preservation rules.
• Add “Imminently threatened” to provide guidelines to help determine under what

conditions a situation may qualify as an emergency and a threat to public health, safety
and welfare.

• Add “Invasive species.” This definition will support the Department’s efforts to remove
invasive plants and animals from the State’s natural areas.

• Amend “Land use” to stipulate that a use must be in place for more than thirty (30) days,
rather than the current fourteen (14) days to be considered a land use under Title 13-5,
HAR. Thus, temporary uses could take place in the conservation district for up to 30
days without a permit under Title 13-5, HAR.

• Amended “Management plan” to clarify that certain management plans may be specific,
such as aquaculture, forestry, and agriculture projects. The ability of the Department to
require broader plans covering larger geographic areas is provided by adding a definition
of “Comprehensive Management Plan” to this chapter — e.g., Mauna Kea Comprehensive
Management Plan (see above).

• Added or refined definitions for “Minor alteration,” “Moderate alteration,” and “Major
alteration” to clarify under what circumstances and permit levels (e.g., B-i, C-i, or D-i)
these uses can be undertaken in the Conservation District.

• Defined “Minor repair” to clarify under what circumstances such repairs can be
undertaken without a permit (e.g., A-i). Also included language to clarify that any
repair, strengthening, reinforcement, and maintenance of a fishpond shall be in
accordance with §183-44, and §183B-2 HRS.

• Repeal “Natural area reserve” as this will also be repealed as an identified land use in
§13-5-22, HAR. Referring to this as a “Board Permit” has inhibited land
conservationlpreservation efforts by private landowners because of the regulatory burden.
Staff feels that this category of uses has been over regulated. Furthermore, the Board of
Land and Natural Resources is already considering many of these actions via existing
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programs in the DLNR such as Forest Stewardship and/or Watershed Partnerships. Such
uses could be proposed under Public Purpose.
Additionally, staff is recommending that a new provision be added to the rules titled
“Land and Resource Management.” This section will include a range of administrative, or
“no permit” requirements for basic land and resource management actions such as routine
weed control, clearing of understory, out-planting of rare plants, predator and ungulate
control, tree pruning, fence maintenance, fence building, etc. The overall purpose is to
streamline the permit process to encourage landowners to implement conservation
practices that improve our island’s ecosystems.

• Amend “Nonconforming use” to make the definition consistent with the definition in
Chapter 183C, HRS.

• Repeal ‘Plant sanctuary” for the same reason that “natural area reserve” will be repealed
(see above).

• Add “Presiding officer” to be consistent with the Rules of Practice and Procedure under
Tile 13-1, HAR.

• Add “Public purpose use” to include different types public and private uses that further
public policy and the purpose of the conservation district. Clarified that such uses
covered under public purpose uses can only be for non-profit uses. Other uses that
provide public purposes or services that are for profit, which would not be covered under
the definition of public purpose uses, are covered in other sections of the rules under
identified uses, such as “Renewable energy facilities.” However, we have stipulated that
an independent non-governmental regulated public utility may be considered a public
purpose use under the definition of public purpose use.

• Add “Repair, maintenance, operation” to articulate a maximum threshold for uses that
may be processed as minor actions or requiring no permit.

• Add “Shelter” since this has been added as an identified use in the conservation district to
include a maximum floor area of 600 square feet.

• Add “Shoreline” to support the provision of a new shoreline setback system in the
conservation district.

O Amend “State marine waters” to include those areas seaward of the “shoreline”.
• Amend “Submerged lands” to include those areas seaward of the “shoreline”.
• Amend “Topographical features” to include additional landforms such as rivers, gulches,

beaches, submerged lands, unimproved roads and trails.
• Add “Transient rental” to distinguish it from long-term rentals. A transient rental is a

single-family residence or structure used for rental purposes for less than one hundred
eighty consecutive days.

• Amend “Water system” by replacing “consumers” with “water users”.
• Repeal “Wildlife sanctuaries” for the same reason that “natural area reserve” and “plant

sanctuary” will be repealed (see above).

Miscellaneous Amendments

§13-5-6 Penalty
Add a new subsections (d), (e), (f), clarifying that uses may not be conducted in
the conservation district without first obtaining a permit or authorization from the
department; requiring violators to record terms and conditions of a Board action
with the property deed (this insures that future owners will be made aware of any
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unresolved regulatory issues); and provide for the adoption of an administrative
sanction schedule.

§13-5-7 Nonconforming Uses and Structures
Moved this section from the back of the chapter to the front of the chapter since it
seems to drive so many land use issues in the conservation district. Also
proposing various changes to this section to facilitate and streamline permitting,
including an expedited review to rebuild structures for projects that had been
previously issued a CDUP, or for some nonconforming uses. Added language to
clarify that the repair of structures shall be subject to development standards set
forth in this chapter (e.g., shoreline setbacks, maximum developable area, etc.),
and other requirements as applicable, including, but not limited to a county
building permit, shoreline setback, and shoreline certification.

With respect to the replacement of nonconforming structures, added additional
provisions under section 13-5-22 (P-8) “Structures existing,” such that it would
possible to rebuild a nonconforming single family residence under a “site plan
approval” provided that setbacks and other standards are satisfied (see Section 13-
5-22 (P-8).

There would be a two-year window in which to apply to rebuild a structure.
Failure to meet this two-year time frame would mean that the pennittee would
most likely be required to file for a major permit to re-establish the structure or
use. Should the site plan approval process be executed, certain building and/or
shoreline setback requirements would have to be complied with as explained in
the rules. For instance, if a nonconforming residence is destroyed or severely
damaged by coastal erosion, the owner will not be able to reconstruct the
residence in its former position, but would most likely have to place the residence
further landward from the shoreline, subject to a shoreline certification and
prevailing shoreline setback requirements. Similarly, if a nonconforming
residence that encroaches into a side yard setback is destroyed, the residence may
be reconstructed but must respect the prevailing setback requirements. The main
purpose for allowing the rebuilding of a non-conforming residence (or other types
of structures) is because there are residences in subzones (Limited/Protective) in
which such structures are not currently allowed. The Department is willing to
make exceptions to allow for re-construction, but only if reconstruction complies
with all other zoning standards, such as setbacks, floor area, height, etc. If the
landowner desires to deviate from any of these standards, they would be required
to seek discretionary permit or exemption from the Board.

Also amended with language to clarify that damaged nonconforming structures
are subject to the Chapter and that voluntary demolition of a nonconforming
structure results in its discontinuance similar to when it is destroyed. Also
clarifies that dwellings that are destroyed that already have a permit may be
rebuilt with a Site Plan Approval, under section 13-5-22, (P-8). Clarify
subsection (e) to replace the word “reconstruction” with “maintenance,” since
reconstruction of non-conforming structures is not allowed except in conformity
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with the Chapter, which could involve changes in the location or size of such
structures.

§13-5-10 Subzones, enera11y
In subsection (c) replace the word “permitted” with “identified” to be consistent
with language in Subchapter 3. The word permitted gives the false impression
that the approval process is ministerial or non-existent. Permits for land uses in
the Conservation District are approved on a discretionary basis by the Department
or Board. This change also occurs in Sections 13-5-(l0-l4).

§13-5-13 Resource (R) subzone
Modify objective statement to make it more consistent with overall conservation
district objectives to protect and conserve the natural resources of the state.
Amend subsection (5) to make it consistent with definitions under Section 13-5-2
regarding the shoreline location.

§13-5-16 Designation of subzones
Increase application fee for subzone designations from $100 to $500 and stipulate
that the public hearing fee shall include publication costs. Subzone designations
are a lengthy and resource intensive process. The Department should defray some
of these costs by increasing fees. Department staff may spend up to 40 hours
processing a petition for a subzone designation. This equates to between $1,000-
$1,500 if translated into billable hours. As a public hearing is required, Chapter
1 83C, HRS requires the Department to publish the action three (3) consecutive
weeks in the newspaper. Publication costs have increased significantly.

§13-5-17 Boundary determinations; criteria
Increase application fee from $50 to $100. Add fifth criteria for determining a
subzone boundary to include property boundaries and clarified that property
metes and bounds needs to be identified when a subzone boundary follows a
property boundary.

§13-5-22 Identified land uses in the protective subzone
“Data Collection.” Clarifies what activities that do not require a permit (e.g.,
archaeological, botanical surveys), or temporary (less than 30 days). Clarifies
what types of data collection require a Site Plan Approval (e.g. corings and
excavations). Also clarifies that data collection involving the installation of larger
equipment requires a Departmental Permit, and facilities that are larger than 500
square feet, or cause significant ground disturbance require a Board Permit.
“Fishponds.” Removing the A-i (no permit) requirement as it is redundant. It is
redundant because repair of all structures and land uses is covered in a
comprehensive manner in section 13-5-22 (P-8) so there is no need to “call out”
fishpond repair as a separate element. Also under D- 1 remove the word repair as
this suggest that you have to get a Board Permit to repair a fishpond. This is
overly restrictive. However, retain the requirement that fishpond construction or
reconstruction requires a Board Permit.
“Landscaping.” Removing the term “landscaping from this section as landscaping
would not normally be allowed in the Protective subzone, except for existing
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developed lots in the “P” subzone. Replacing this section with “Removal of
Invasive Species.” Further modified this section to provide for the removal of
invasive species (not just invasive plants as previously proposed). Included
language that the use of chemical controls must be in accordance with state and
federal laws. No permit is required for an area under an acre. Removed any
references to invasive species lists, as this is confusing. The purpose of these
amendments is to promote the removal of plants and trees that are dangerous to
our ecology. Will rely on DLNR resource managers, field specialists, and
existing authorities to determine what types of invasive species may be removed
within the conservation district. Also changed “natural or cultural” to “natural
and cultural.”
“Public Purpose Use.” Combining governmental and nongovernmental actions
into one identified use, expanding the list of potential public purpose uses.
Removed the word “mandated” public service. Not all public purpose uses are
mandated. Included a section for Site Plan Approval for the installation of
emergency warning devices (e.g., tsunami warning sirens) and lifeguard towers.
Clarified that such uses covered under public purpose uses can only be for non
profit uses with the exception that a regulated public utility may be considered to
be engaged in a public purpose use.
“Sanctuaries.” Removing this as an identified use. Having this as a “Board
‘Permit” has inhibited land conservationlpreservation efforts by private
landowners due to the regulatory burdens (e.g., CDUA/EA). Such uses are
clearly in the interest of conservation and they should not be “regulated away.”
Furthermore, the, Board of Land and Natural Resources is already considering
many of these actions via existing programs in the DLNR such as Forest
Stewardship and/or Watershed Partnerships. Such uses could be proposed under
Public Purpose.
Additionally, staff is recommending that a new provision be added to the rules
titled “Land and Resource Management.” This section will include a range of
administrative, or “no permit” requirements for basic land and resource
management actions such as routine weed control, clearing of understory, out-
planting of rare plants, predator and ungulate control, tree pruning, fence
maintenance, fence building, etc. The overall purpose is to streamline the permit
process to encourage landowners to implement conservation practices.
“Structures and Land Use, Existing.” Current rule contains inconsistencies. For
instance, existing rules allows for the replacement of structures or facilities
without a permit, but requires a Departmental Permit to demolish a structure.
Proposed changes would include wording expressly allowing for minor repairs
and maintenance without a permit; allow for demolition, minor alterations, or
replacement under a Site Plan Approval; and require Departmental or Board
Permits for major alterations or expansions. Revised language to be consistent
with definition of “Minor repair” and to indicate under which circumstances
minor repair, maintenance, and operation to existing structures and uses can be
conducted. Also clarified that “minor alteration” of existing structures and uses
requires a Site Plan Approval. “Minor alteration” is defined in the rules as an
alteration that does not result in more than a ten percent increase in the size of the
structure, facility, or use. Changes are meant to streamline the permitting process
to repair structures and to allow for the replacement of some structures and uses
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that had pre-existing conservation district use permits or were a nonconforming
structure or use, subject to existing zoning and development standards, including
shoreline certification.
Regarding replacement or reconstruction of nonconforming structures: clarified
that only a single-family residence can be replaced via a Site Plan Approval. Also
stipulated that such replacement is subject to development standards set forth in
the rules, such as shoreline setback, shoreline certification, and other requirements
as applicable. The explanation for this change is that while there may be
circumstances in which the rules may not allow for the replacement of
nonconforming structures or uses after they are destroyed or removed, the
Department has no desire to completely divest a homeowner from the continued
use of their property for residential purposes, where the subzone might otherwise
prohibit such use after the structure is destroyed.
“Structures Accessory.” Current rule contains a major inconsistency. Allows for
accessory structures in the Protective subzone without a Site Plan Approval, while
accessory uses in the Limited subzone require a Site Plan Approval. [It appears
that the less restrictive subzone is more restrictive.] New rule would require a
Site Plan Approval for all accessory uses so there is parity throughout the
subzones. Also deleted reference to HAR 11-200-8, for exemptions. This may
give the impression that if a use is not identified in the exempt classes of action
under Section 11-200-8, HAR (OEQC rules), it cannot be processed as an
accessory structure or use under 13-5, HAR (OCCL rules). Our decision to
process an action at a particular discretionary level should not be tied to a separate
statute and rule beyond the purview of the department.
“Tree Removal.” This section has been substantially revised to make it consistent
with an earlier section of the rule that allows for the removal of invasive trees
without a permit. Proposing to simplifi the process by recommending the repeal
of sections that govern tree removal based on the number of trees removed.
Provides that a Site Plan Approval is required to remove individual trees (non
commercial), provided that each tree is replaced on a one-to-one basis. Another
major change is that we have decided to remove any reference to the size of a tree
in the rules, thus no definition for tree is needed. It is anticipated that the removal
of all dead, dying, diseased, hazardous, and invasive trees will be allowed. Staff
is amenable to reducing some of the regulatory burdens for tree removal,
especially invasive trees, but we need to maintain some oversight of tree removal
action — e.g. removal of koa for profit. Additional guidelines for tree removal will
fall under “landscaping,” or “sustainable commercial forestry.”

Newly identified land uses
OCCL is proposing the addition of (5) five new identified land uses under the
Protective subzone. Because the rules are based on a hierarchy of uses from
Protective to General, these uses could also be proposed in the Limited, Resource,
and General subzones. The proposed identified uses are: 1) power generation
from renewable sources; 2) land and resource management; 3)
telecommunications; 4) shoreline erosion control; and 5) beach restoration.

Inclusion of “Power Generation from Renewable Sources” will provide
opportunities to develop alternatives sources of energy to coal and oil on
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conservation lands including, but not limited to, wind, hydro, geothermal and
biomass. Also clarified that renewable energy projects, shall be “expedited in the
application review and decision-making process” and require a management plan.

The “Land and Resource Management” section will allow landowners to take care
of their land with minimal interference from government (e.g., tree pruning, fence
mending, clearing sand from stream mouths, weeding, clearing of understory,
chemical control use in an area less than an acre in accordance with state and
federal law, etc., may be done without a permit). More substantive actions
including, but not limited to, new fences, shelters and erosion mitigation measures
may be permitted by Departmental Permit. Coupled with the revised and
streamlined provisions under the removal of “invasive species,” the Division of
Forestry and Wildlife and landowners, such as The Nature Conservancy, will be
able to manage their lands without being overly burdened by regulations.

Basic land and resource management would include invasive plant control,
clearing of understory, out-planting of native or endemic plants, and invasive
aquatic organism control. A provision that small ex-closure fences can be used to
protect single plant or small native wildlife communities (less than one acre) has
been included. Also included language that allows the Department or BLNR to
require higher level permits if necessary. Also, under erosion control, excluded
shoreline erosion control structures, which are handled as a Board Permit under
§ 13-5-22 (P-15) of the rules.
A cabin, road construction, major erosion control projects and water systems are
also uses that could be applied for under this new identified land use.

“Telecommunications” uses specify minor and major permits for a variety of
situations.

“Shoreline Erosion Control” was moved to Protective subzone and modified to
include a variety of erosion alternatives including sand placement. Clarified that
an application for this use must show that: (1) the applicant would be deprived of
all reasonable use of such land or building without the permit; and (2) public
facilities (e.g. public roads) critical to public health, safety, and welfare would be
severely damaged or destroyed without a shoreline erosion control structure, and
there are no reasonable alternatives (e.g. relocation); and (3) the use will not
adversely affect beach processes or lateral public access along the shoreline,
without adequately compensating the State for its loss. This use requires a
shoreline certification.

“Beach Restoration” was added to provide for major and minor permits consistent
with the State’s programmatic agreement with the U.S Army Corps of Engineers
for Small Scale Beach Nourishment.

§13-5-23 Identified uses in the limited subzone
“Botanical Gardens and Private Parks” would be repealed from this section and
would be placed in section 13-5-25, HAR under Resource subzone.
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“Erosion Control” moved to Section § 13-5-22, HAR Protective subzone along
with “Seawalls and Shoreline Protection” that is now “Shoreline Erosion
Control.”

“Agricultur&’ has been amended to include agricultural water systems.

“Landscaping and Removal of Noxious Plants” amended to “Landscaping”
Everything having to do with removal of invasive plants is handled under 13-5-
22. Landscaping is allowed by permit in the Limited subzone, unlike the
Protective subzone (where landscaping is not allowed, unless the lot is already
developed). Landscaping may occur with a Site Plan Approval in an area less
than 2,000 square feet, provided endemic or indigenous plants are given
preference. A Departmental permit is required for landscaping up to 10,000
square feet and landscaping over one 10,000 square involving grubbing and
grading requires a Board Permit. Under all categories of permits for landscaping,
revised language to qualify that if chemical controls are used, it must be in
accordance with state and federal laws and that the introduction of invasive
species is prohibited.

“Single Family Residence” currently allows for dwellings in the floodplain or
coastal high hazard area. However, the objectives of the Limited (L) subzone are
set forth in §13-5-12, HAR as limiting uses where natural conditions suggest
constraints on human activities. These areas have typically included steep slopes
and areas subject to flood hazards. The Department and Board historically took
the position that single family residential development is incompatible with the
objectives of the ?!Lt subzone, since these are areas prone to natural hazards and
unsuitable for human settlements. This policy changed in 1994 with the adoption
of Title 13-5, HAR. Section 13-5-23 (L-5) currently provides for potential uses of
Limited subzone, 21111 when the residence is located in a floodplain or coastal
high hazard area.

Although this provision appears to be counterintuitive, the thinking at the time of
the 1994 rule amendment was that since the Counties allow for residential uses in
flood zones through the imposition of special construction standards
recommended by the Federal Emergency Management Agency (FEMA), that
these uses could also be accommodated in the Conservation District under FEMA
building guidelines. The rule was enacted to ensure parity between Conservation
District land, and lands under County jurisdictions in flood hazard areas, where
construction is allowed provided that flood mitigation measures are implemented
(e.g., raising floor of the structure above the area subject to flood waters).

The October 1997 Discussion Draft of the Conservation District Management
Plan’, it is noted that construction in the flood and coastal high hazard zones is a
recognized use in the Conservation District as these structures are adequately
addressed by the county flood regulations. This discussion reasoned that the
objectives of the Conservation District laws and rules are for the protection of the

It is noted that the October 1997 Discussion Draft of the Conservation District Management Plan was never
adopted by the BLNR. It is though a public record and contains references to the reasoning for the rule.
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environment and ecosystem. Based thereon, construction in areas in which
structures would increase runoff, erosion, pollution, and siltation is discouraged.
While the BLNR was and remains concerned with the risk to human life and
structures in areas prone to flooding, the Discussion Draft noted that these
concerns could be adequately addressed by county regulations mitigating against
flooding, and ultimately by federal flood insurance guidelines that would provide
for a remedy to homeowners whose homes may be damaged in the event of a
flood or tsunami. However, this does not mean that single-family residences will
always be approved in areas prone to flood hazards. It just means that they are
entitled to apply for a use. Each case is reviewed based on its own merits. Other
resource concerns and constraints can be a significant factor in the decision
whether or not to permit a use in any subzone.

Staff is recommending a small change for this section. The word “floodplain”
should be changed to “flood zone.” Also recommending adding language that the
flood zone is defined by the boundaries of the Federal Insurance Rate Maps
(FIRM).

“Structures, Accessory” should be repealed since accessory structures would be
handled in Protective subzone and would therefore also be covered in the Limited
subzone as a function of the hierarchal structure of the rules from the Protective
subzone down to the General subzone.

“Wilderness Camp” has been added to provide opportunities for profit or non
profit outdoor educational and/or recreational centers in appropriate areas of the
Conservation District. The application for such a use requires a management plan
approved simultaneously with the permit. Overnight accommodations are in tents
and that facilities may include only one meeting shelter not to exceed 600 square
feet.

§13-5-24 Identified land uses in the resource subzone
“Aquaculture” amended to clarify that the application for such a use requires a
management plan, approved simultaneously with the permit, not a management
plan that has already been approved.
“Astronomy Facilities” also amended to clarify that the application for such a use
requires a management plan approved simultaneously with the permit, not a
management plan that has already been approved.
“Commercial Forestry” amended to clarify that the use is limited to “sustainable
commercial forestry” and also clarify that the application for such a use requires a
management plan approved simultaneously with the permit, not a management
plan that has already been approved.
“Landscaping” repealed from § 13-5-24 (R-5). Provisions for landscaping are
handled under § 13-5-23 (L-7), HAR. Since the rule is hierarchal, all landscaping
in the Resource and General subzones would be subject to the standards set in
§13-5-23 (L-7), HAR.
“Marine Construction” amended to accommodate maintenance dredging projects.
The current rule requires a Departmental Permit for maintenance dredging. This
is unnecessary and redundant as other State departments regulate this activity.

10



Board of Land and Amendments to Chapter 13-5, HAR
Natural Resources

Also, provides new description of marine dredging and also includes other types
of marine construction, including piers, marinas, artificial reefs, etc.
“Mining and Extraction” amended to clarifr that the application for such a use
requires a management plan, approved simultaneously with the permit
“Botanical Gardens, Private Parks, and Nature Centers” has been moved from the

Limited subzone and placed in the Resource subzone. Facilities can have not
more than one structure for housing, administration, and maintenance not to
exceed 1,200 square feet.

§13-5-25 Identified land uses in the general subzone
Land Uses Not Previously Identified. Replace Previously with “Otherwise” to
indicate that this section is for uses that are not otherwise identified in the rules.

§13-5-30 Permits, generally
Clarified that in addition to a Management Plan, a Comprehensive Management
Plan may be required.
Also added language that encourages applicants to seek a determination from the
Department on the type of permit required for a land use.
Repeal subsection (d). This section essentially exempts certain land uses from the
requirements of a CDUA. For instance, if an applicant is able to comply with
Chapter 171, Hawaii Revised Statutes and obtain a lease for the use of submerged
land, the CDUA appears to be waived. This language is inconsistent with 1 83C,
HRS. Because the public leasing law is focused more on property management
rather than natural resource management, this would either mean that the natural,
cultural, and public use resources would not be properly protected, or it would
place the burden of considering natural resource impacts, impacts to public use,
and other potential impacts and conflicts on the Division that is not typically
organized or trained to assess these matters (i.e., as land agents). Some of the
divisions do not have adequate permit application processes in place to properly
consider the natural resource impacts of projects on submerged lands and
resources. Considering natural and cultural impacts is one of the main functions
of the Conservation District Use Application process and the Office of
Conservation and Coastal Lands. Furthermore, this provision may exceed the
authority of Chapter 1 83C, HRS that requires conservation district use permits for
all major land uses and appears to be inconsistent with Chapter 190D, HRS.

§13-5-31 Permit applications
Clarifies that a CDUA may be submitted to the Department with a draft or final
environmental assessment, environmental impact statement, or an exemption
request from Chapter 343, HRS.
Clarified that the only application requirement that can be waived under this
provision is a shoreline certification. No other application requirements can be
waived under this provision. Shoreline certification application requirement
requires a waiver provision because not all uses occur near the shoreline in the
Conservation District. Shoreline certifications can only be waived when the
applicant can provide evidence to the satisfaction of the Department that the
proposed land use is not subject to coastal hazards (e.g., shoreline erosion and
wave inundation). Factors to be considered shall include, but not be limited to,
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proximity to the shoreline, topography, properties between the shoreline and
applicant’s property, elevation, and the history of coastal hazards in the area, and
the proposed activities will not adversely affect the beach process or interfere with
public access or public views to and along the shoreline.
Clarified for State owned lands, that the application shall be reviewed for
completeness within 60 days from the date filed with the department.

§13-5-32 Fees
This section is amended to exempt state agencies from filing fees.

§13-5-33 Departmental permits
Increase the application-filing fee for Departmental Permits from $50 to $250.
The application fee increase from $50 to $250 is intended to defray some of the
administrative costs associated with the processing of an application. The
increases are justified. Staff man-hours per application if translated into actual
costs far exceed an application fee for a permit. In addition, the cost of running a
public hearing for a CDUA includes publication costs, any site rental fees and
travel costs. This would rarely cost less than $500. If the hearing is on a neighbor
island, the cost could exceed $1,000.

Amend language in subsection (g) to clarify who may appeal the Chairperson’s
decision on a Departmental Permit.

Repeal language in subsection (j) to clarify that the decision to bump a
Departmental Permit up to a Board Permit is not based on the “necessity of an
EIS. This could be construed to mean that a Board Permit would be required in
all cases that an environmental document was necessary. As this may not always
be the case, and we feel that this language is unnecessary.

§13-5-34 Board permits
Increase the application-filing fee for Board Permits from $100 to not less than
$250, or equal to 2.5 % of the total project cost up to a maximum of $2,500.
Board permits generally involve major projects costing hundreds of thousands or
even millions of dollars, such as major offshore aquaculture projects, multi-
million dollar homes, etc. Staff man-hours per major application if translated into
actual costs can range from a few hours of work to many days of work. More
expensive projects generally translate into more staff time. The permit processing
requirements for these larger projects can be time consuming and costly in terms
of publication fees for hearings, travel, and occasional contested case hearings.

§13-5-35 Emergency permits
The current rules provide a process for emergency repairs due to a natural disaster
such as a hurricane (e.g., Hurricane Iniki, 2002), but lack a general mechanism to
address singular non-natural disaster events. This provision would allow the
Chairperson or the Deputy Director in the absence of the Chairperson to issue an
emergency authorization to alleviate a threat to pubic health, safety and welfare,
in isolated situations, such as episodic shoreline erosion, rock or landslides, etc.
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Included language requiring “contingencies for removal methods (e.g., removal of
the temporary emergency measures), estimates for the duration of the emergency
measures, and future response plans.” In addition, removed vague language that
could have allowed the emergency measures to remain in place indefinitely.
Inserted new language that clarifies that the issuance of emergency permits does
not apply to an agency of the county, state, or federal government, or an
independent non-governmental regulated public conducting repair, maintenance
or operation for a public purpose use, which shall have a letter (A) identified land
use designation.
The reason for this is that the Department does not wish to constrain a public
utility from restoring a critical public utility in an emergency situation that would
have otherwise required an emergency permit, provided that the utility company
provides a post-emergency repair report describing the work that was conducted
to the Department within thirty days of the repair work. Removed language that
could allow the enlargement of structures or uses that are being repaired or
reconstructed in the wake of a natural disaster. Added language providing that
structures and uses damaged as a result of natural disasters may be repaired or
reconstructed in conformance with § 13-5-22 (P-8) of the rules. This ensures
consistency throughout the rules for the repair and reconstruction of all structures
that are either damaged or destroyed as a result of natural hazards, voluntary
destruction, or other means.

§13-5-38 Site Plan Approvals
Added language to include fire protection.

§13-5-39 Management Plans
New language is proposed to allow the Department or Board to require the
preparation of a Comprehensive Management Plan. Clarified that a management
plan must be approved simultaneously with the permit (e.g., CDUP). A
management plan requirement has been added to a number of the previously
identified and newly proposed identified uses.
Language has been added to Exhibit 3 (Management plan requirements), which
provides for status-updates, and reporting frequencies, and a description of the
annual reporting requirements.

§13-5-40 Hearings
Adding language to subsection (c) to clarify that rule amendments require not less
than 30 days prior notice in accordance with Chapter 91, HRS. Notices of public
hearings for conservation district use applications require no less than 20 days
notice in accordance with Chapter 183 C, HRS.

§13-5-41 Single family residences; standards
Provides for minor deviations from SFR standards such as maximum square
footage and height, but limits the deviation to 15 percent. Subsection (c) prohibits
the construction of an SFR in the Conservation District where the same lot
provides for residential development under a different land use district.
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§13-5-41.1 Fire protection zones
Add new section to provide for fire protection zones with new Exhibit 5.

§13-5-42 Standard conditions
Changed the word “applicant” to “permittee” in all of the standard conditions.
Subsection (a) (5) prohibits transient rentals, excluding campsites. Transient
rentals create a resort-like atmosphere, and can increase pressure and impacts on
natural resources. This is clearly inconsistent with conservation objectives.
Added language to standard condition # 8 to clarify that any work or construction
to be done on the land must be done within a specific timeframe, “unless
otherwise authorized.” Added five new standard conditions to manage various
issues, including constraining the spread of vegetation below the shoreline;
requiring permittees to obtain county building and grading permits for authorized
conservation district uses; controlling artificial light; calling for the protection of
beaches and coastal dunes; and for the protection of traditional, customary or
religious practices of native Hawaiians. Subsection (b) clarifies that permits are
not automatically void, and allows the Chairperson or Board to consider the
matter should non-compliance arise. Amend subsection (c) to clarify that the
Board may consider deviations to standards or criteria, and not just consider
deviations to standard conditions.

§13-5-43 Time extensions
Subsection (d) is simplified by stating that time extension requests should be
submitted prior to the expiration deadline. A new subsection (e) is added to allow
for extension request (grace period) up to one year after the permit has expired.

SUBZONE DESIGNATIONS

Proposing to designate new subzones for lands that are currently undesignated. These are lands
that were rezoned to Conservation District as a result of the 1995, Land Use Commission
Boundary Review.

HAWAII

Kailua - USGS Quadrangle No. H-7

DESCRIPTION OF AREA AND CURRENT LAND USE:

The petition area occurs within the Kailua United States Geological Services (USGS) quadrangle
No. H-7 of the Administrative Rules (13-5, HAR). The subject lands are located in the District of
North Kona, Island of Hawaii. These parcels are owned by the State of Hawaii and are under
the management of the Department of Land and Natural Resources, Division of Forestry and
Wildlife. These parcels were designated from the Agricultural District to the Conservation
District by the Land Use Commission by its Findings of Fact, Conclusions of Law, and Decision
to order, filed June 28, 1994, via Docket No. A93-694BR. The affected parcels with their
intended subzone designations are located on Exhibit A and are identified as follows:

(3) 7-3-001:002, 7-4-001:002, 7-4-001:003, 7-5-013:022
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Total = 915 acres

Few of the native forests of Kona are in the Conservation District, though they support many rare
native species and natural community types. In the higher elevations, the dry zone supports
forests dominated by ohia and mamane mixed with koa and sandlewood. Lower areas are wetter
and the resources are more scattered, except on the a’a lava flows. The mid elevation forests
have been thinned or eliminated in areas by grazing or logging, but some areas still provide
excellent habitat for several rare birds. Five endangered bird species have been reported from the
Kona area: Akepa, Akiapolaau, Alala, Hawaiian Creeper and Jo.

These lands abut or are adjacent to the North Kona Forest. These lands contain areas for
watershed protection, public hunting, and recreation and opportunities to reestablish koa forest
on the mauka portion, and reforest with non-active species on the makai portion. The Alala
Recovery Plan identifies portions of the area as essential habitat for the alala. According to the
DLNR Threatened and Endangered Plant and Fire Map, the area has been identified as having
high concentration of plant taxa listed or under review for endangered or threatened status.

The proposed additions of the North Kona Forest Reserves will protect wildlife habitats and
watersheds, and provide recreational opportunities or wilderness experience and scenic
amenities.

RECOMMENDATION:

The subject lands contain native Hawaiian bird species as well as native Koa, Ohia, Apapane and
Montane species. In addition the area serves as a watershed and water recharge area, and
provides for recreational opportunities.

Based on the subzone classification requirements, the endangered species found within the
parcels, the adjoining Resource subzone designations, and the potential for multiple uses, staff
recommends that this subzone be designated as Resource (R) subzone.

Puu Pohakuloa & Papa - USGS Ouadran1e Nos. 11-20 & 11-21

The petition areas occur within the Puu Pohakuloa and Papa United States Geological Service
(USGS) quadrangles Nos. H-20 and H-21 of the Administrative Rules (13-5, HAR). The subject
lands are located in the District of South Kona, Island of Hawaii. These parcels are owned by
the State of Hawaii and are under the management of the Department of Land and Natural
Resources, Division of Forestry and Wildlife. These parcels were designated from the
Agricultural to the Conservation District by the Land Use Commission by its Findings of Fact,
Conclusions of Law, and Decision to order, filed June 28, 1994, via Docket No. BR93-695. The
affected parcels with their intended subzone designations are located on Exhibits B & C and are
identified as follows:

(3) 8-7-001:008, 8-7-001:012, 8-7-012:005, 8-9-001:002

Total = 3,818 acres
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The subject lands (except for parcel 8-9-00100:2) adjoin the South Kona Forest Reserve. These
lands need protection because they encompass unique physiographic or ecological areas as well
as areas necessary for providing parkiands, wilderness reserves and the conservation of natural
ecosystems.

The lands contain watershed and water resource areas worthy of protection. The areas include
lands necessary for the conservation, preservation and enhancement of sites of unique
physiographic or ecological significance. The area also includes land necessary for providing
and preserving parkiands, wilderness reserves and for conserving natural ecosystems of endemic
plants and wildlife for forestry and other uses. The subject lands contains intact native forest with
less common and rare native forest bird habitat, public hunting for pigs and goats and areas for
forestry management.

The South Kona Forest Reserve enhances and protects the watersheds, provides habitats for rare
and endangered species and protects native forests. In the higher elevations, the dry zone
supports forests dominated by ohia and mamane mixed with koa and sandalwood. Lower areas
are wetter and the resources are more scattered. The vegetation in this area ranges from fair to
grazed. There is also an endangered Paula habitat found in one of the parcels. In addition rare
plants and invertebrates have been reported in the area. These areas are known as a native forest
bird habitat area. Four species of native Hawaiian bird species are known to be endangered and
are known to exist in this area. These species are Hawaiian Akepa, Hawaiian Honeycreeper,
akiapolaau, alala and io. The watershed areas of Kona are separated vertically (by ownership of
ahupuaas, while the native plants and animals are distributed horizontally in elevation bands. As
a result conservation areas are separated by large gaps. Bridging these gaps to provide habitat
management in key areas is considered essential for the long-term survival of Kona’s native
species.

RECOMMENDATION:

Based on the subzone classification requirements in conjunction with the information for the
parcel, staff recommends that these parcels be placed in the Resource (R) subzone. This is due to
the fact that this area contains important watershed and water resource areas, but is also suited
for multiple uses, such as recreation. These lands contain native forest species, unique habitats
and unique physiographic characteristics that warrants a high level of protection.

Punaluu & Naalehu - USGS Ouaclran2le Nos. H-42 & H-43

DESCRIPTION OF AREA AND CURRENT LAND USE:

The petition areas occur within the Punaluu and Naalehu United States Geological Service
(USGS) quadrangles Nos. 42 and 43 of the Administrative Rules (Title 13-5, HAR). The subject
lands are located in the District of Kau, Island of Hawaii. These parcels are owned by the State
of Hawaii and are under the management of the Department of Land and Natural Resources,
Division of Forestry and Wildlife. These parcels were designated from the Agricultural to the
Conservation District by the Land Use Commission by its Findings of Fact, Conclusions of Law,
and Decision to Order, filed June 28, 1994, via Docket No. A93-693BR. The affected parcels
with their intended subzone designations are located on Exhibit D and are identified as follows:
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(3) 9-6-006:009, 9-6-006:010, 9-6-006:015, 9-6-006:018, 9-7-001:017, 9-7-001:015, 9-7-
001:020, 9-7-001:016, 9-7-001:014

Total 4,470 acres

These former agricultural lands adjoin Kau Forest Reserve that contains watershed as well as
water recharge areas. The Kau Forest Reserve contains viable montane, koa and ohia forests.
Some of these lands contain pockets of apapane vegetation as well. Within the forested area of
the parcel there are four endangered Hawaiian forest bird populations, which are Hawaiian
Akepa, Hawaiian Honeycreeper, Akiapolaau, and Ou. These populations are entirely dependent
upon native Hawaiian forest ecosystems for food, shelter and nesting sites.

These parcels contain watersheds and water resources. The State Water Resources Protection
Plan states, “Adequate management and control of watersheds is a prerequisite for our two major
concerns—retaining sufficient acreage of watersheds to insure infiltration into groundwater
aquifers to meet our needs, and to protect the quality of our raw water. It is vital that a minimum
area of conservation lands be set aside for watersheds for infiltration.” The interior forested
portions of the Big Island serve as watershed or water recharge areas.

RECOMMENDATION:

Based on the potential for multiple uses of these lands, their former use as agricultural lands, and
the subzone designation on the abutting forest reserve lands, staff recommends these lands for
inclusion in the Resource (R) subzone.

MAUI

Wailuku - USGS Ouadran1e No. M-5

DESCRIPTION OF AREA AND CURRENT LAND USE:

The petition area occurs within the Wailuku United States Geological Service (USGS)
quadrangle No. M-5 of the Administrative Rules (Title 13-5, HAR). The subject lands are
located in the District of Wailuku, Island of Maui. The petition area is owned by the Maui
County Land Trust. A portion of this parcel was designated from the Urban to the Conservation
District by the Land Use Commission by its Findings of Fact, Conclusions of Law, and Decision
to order, filed November 20, 1990, via Docket No. A89-650. The affected area and its intended
subzone designation is located on Exhibit E and is identified as follows:

(2) 3-2-010:001p2

Total = 26 acres

The petition area includes some land that is highly unusable due to extreme slopes along coastal
areas. The parcel includes dunes, coastal dry herbland/shrublands and freshlbrackish wetlands.
There are endangered bird habitats located within this area as well as uncommon plant species
habitats. In addition, portions of the parcel are home to uncommon communities of an

2 Denotes that the petition area constitutes only a portion of the overall parcel.
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endangered dwarf naupaka (Scaevola coriacea). This site may also serve as an archeological
resource due to the sand dunes. It is common knowledge that this area is replete with Iwi.

The petition area surrounds a federally designated wetland of 20+ acres (when flooded). The
wetland found in this area provides habitat for endangered Hawaiian stilts and coots as well as
migrant bird species and indigenous black crowned night herons. Waihee coastline and Waihee
Stream enhances its value as an open space resource.

The petition area contains uncommon plant communities and an endangered dwarf naupaka
(Scaevola coriacea). The wetland provides habitat for endangered Hawaiian stilts and coots, as
well as migrant bird species and the indigenous black crowned night herons. The area is found
within close proximity of Macadamia Nut Orchards.

RECOMMENDATION:

Based on the subzone classification requirements in conjunction with the information for the
parcel provided we recommend that this land be classified as Protective (P). This is due to the
fact that this area possesses a unique endangered dwarf naupaka plant community. In addition
this area provides habitat for endangered Hawaiian stilts and coots as well as migrant bird
species and the indigenous black crowned night herons.

Haiku - USGS Quadran1e No. M-1O

DESCRIPTION OF AREA AND CURRENT LAND USE:

The petition areas occur within the Haiku United States Geological Service (USGS) quadrangle
No. M-10 of the Administrative Rules (Title 13-5, HAR). The subject lands are located in the
District of Paia-Haiku, Island of Maui. East Maui Irrigation Company owns these lands. A
portion of parcel seven (7) and all of parcel twelve (12) were designated from the Agricultural
District to the Conservation District by the Land Use Commission by its Findings of Fact,
Conclusions of Law, and Decision to order, filed June 28, 1995, via Docket No. A94-713BR.
The affected parcels and their intended subzone designations are located on Exhibit F and are
identified as follows:

(2) 2-8-OO8:OO7p, 2-8-008:0 12

Total = 932 acres

The University of Hawaii Water Resources Center identified this area as having water resources
protection and enhancement values. The petition area is a healthy forested area and a former
forest reserve. In addition there is a watershed located in the petition area. Due to both of these
valuable resources within the area it provides unique habitat space for many endangered species.
There are unique bird habitats found within the petition area. It has also been noted that this area
serves as a scenic and recreational area.

The petition area is located along the northern slope of Haleakala between Honopou and Opana
Gulches between the 700 and 1220-foot contours.
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The petition area has been designated as a watershed resource. The Hawaii Water Code and State
Water Resources Protection Plan call for increased protection of watersheds. This plan points out
that retaining sufficient acreage of watersheds to insure infiltration into groundwater aquifers to
meet the need and to protect the quality of raw water is crucial.

On Maui, an endangered forest bird habitat range has been identified in the East Maui region.
This area provides habitats for rare and endangered species, protects native plant species and
protects the existing watershed area. Bird habitat ranges have been identified in this region to
outline the space required for the continued existence and growth of bird species.

RECOMMENDATION:

On behalf of the landowner, comments were received requesting that the area be placed within
the General subzone, one of the least restrictive subzones. Currently, the land is undesignated.
In order to apply for any type of land use, the land needs to be designated. Given the options to
remain undesignated, to petition to place the land in the General subzone or to have it placed in
the Resource subzone, the landowner is amendable to placing the land in the Resource subzone
as a petition to redesignate the subzone could be filed at a later time should the landowner
choose to do so.

Based on the subzone classification requirements in conjunction with the information for the
parcel provided we recommend that these lands be designated as Resource (R). This is due to the
fact that the petition areas include a watershed as well as a former forest reserve with similar
zoning.

Kaupo - USGS Quadran1e No. M-15

DESCRIPTION OF AREA AND CURRENT LAND USE:

The petition area occurs within the Kaupo United States Geological Service (USGS) quadrangle
No. M-15 of the Administrative Rules (Title 13-5, HAR). The subject lands are located in the
District of Hana, Island of Maui. The National Park Service owns these lands. A portion of these
parcels were designated from the Agricultural to the Conservation District by the Land Use
Commission by its Findings of Fact, Conclusions of Law, and Decision to order, filed June 29,
1995, via Docket No. A94-709BR. The affected parcels and their intended subzone designation
are located on Exhibit G and are identified as follows:

(2) l-6-O1O:OOlp, l-6-O1O:OO6p

Total 273 acres

These two parcels contain a stream, referred to as Alelele Stream. The stream encompasses
aquatic, riparian, cultural and recreational value. Streams are a protected resource due to their
connection with all surrounding ecosystems. The Alelele Stream has been classified as a special
stream due to its possession of outstanding aquatic resources or outstanding riparian resources
associated with water bird recovery habitat. The stream is also noted for containing native
Hawaiian stream fish.
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Alelele Stream contains both unique flora and fauna habitats. Alelele Stream is one of Maui’s
sixteen special streams. Freshwater streams have a multitude of values such as providing
irreplaceable habitat for aquatic and riparian flora and fauna. They support and define estuarine
ecosystems.

RECOMMENDATION:

Streams provide an irreplaceable habitat area for flora and fauna of Hawaii. The special stream
found within the parcels contains unique aquatic species, water bird recovery habitats and
excellent riparian habitats, which must be protected.

Based on the subzone classification requirements, the fragility of ecosystems existing within the
parcel and the information provided, staff recommends that the petition area be designated as
Protective (P) subzone.

OAHU

Kaena - USGS Ouadran2le No. 0-1

DESCRWTION OF AREA AND CURRENT LAND USE:

The petition area occurs within Kaena United States Geological Service (USGS) quadrangle No.
1 of the Hawaii Administrative Rules (Title 13-5, HAR). The subject lands are located in the
District of the North Shore, Island of Oahu. These parcels are owned by the State of Hawaii and
are under the management of the Department of Land and Natural Resources, Division of
Forestry and Wildlife, Division of State Parks, or the Land Division. These parcels3 were re
designated from the Agricultural to the Conservation District by the Land Use Commission by its
Findings of Fact, Conclusions of Law, and Decision to order, filed June 28, 1994, via Docket No.
BR93-691. The affected parcels and their intended subzone designation is located on Exhibit H
and are identified as follows:

(1) 6-9-001:002, 6-9-001 :OO4p, 6-9-003 :OO2p, 6-9-003 :OO3p, 6-9-004:001, 6-9-004:002,
6-9-004:006, 6-9-004:007, 6-9-004:012, 6-9-004:013, 6-9-004:014, 6-9-004:015, 6-9-
4:016, 6-9-004:017, 6-9-004:01 9p, 6-9-005:001, 6-9-005:002, 6-9-005:003, 6-9-005:004,
6-9-005:005, 6-9-005:006, 6-9-OO5:OO7p

Total 969 acres

The slope found within the various parcels ranges from less than 10% to more than 20% in
specific regions. The affected parcels are located between Kaena Point and Mokuleia roughly
bounded by Puu Pueo on the west, following the 800 foot contour along the south, the existing
shoreline on the north with the exception of Camp Erdman and a dwelling unit adjacent to Camp
Erdman, and Keekee Gulch up to the 800 foot contour on the east.

The subject parcels contain rare and endemic plants as well as scenic and recreational resources
indicative of the northwestern extent of the island of Oahu. There is a Natural Area Reserve and

3OnIy portions of parcels 6-9-001:004, 6-9-003:002, 6-9-003:003, 6-9-004:019, 6-9-005:007 were redesignated to
Conservation.
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a Forest Reserve located adjacent to these lands. Portions of the upper slopes of these lands
provide habitat for rare and endangered species and protect native forests. In addition, these
areas are one of the only examples left on Oahu of a healthy shrub land area. The coastal areas
are normally dry with interspersed sand dunes that have been heavily damaged by erosion and
off road vehicles. Some of these parcels are currently encumbered as part of the Kaena Point
State Park.

It has also been noted that this site may be a potential recreational use area. The proposed
reclassification will impact favorably the preservation and maintenance of valued cultural,
historical and natural resources.

RECOMMENDATION:

The OCCL received one comment regarding placing portions of this area in the Limited subzone.
A nearby leaseholder requested that the area be put in the General subzone so that more proposed
uses could be applied for. However, Conservation District land in close proximity to the area
lies within the Limited subzone and the land fits the criteria for the Limited subzone designation.

These areas contain landforms that necessitate rare native plant species. In addition, the lands
contain areas that are subject to severe erosion. These lands are important for scenic and
recreational values. Based on the subzone classification requirements, in conjunction with the
information for the parcels provided, staff recommends that these lands be designated as Limited
(L) subzone.

Honolulu - USGS Ouadran1e No. 0-13

DESCRIPTION OF AREA AND CURRENT LAND USE:

The subject parcels occur within the Honolulu United States Geological Service (USGS)
quadrangle No. 013 of the Administrative Rules. (Title 13-5, HAR). The subject lands are
located in the District of East Honolulu, Island of Oahu. These parcels are owned by the State of
Hawaii and are under the management of the Division of State Parks. These parcels were
designated from the Urban to the Conservation District by the Land Use Commission by its
Findings of Fact, Conclusions of Law, and Decision to order, filed June 28, 1994, via Docket No.
BR93-692. The affected parcels and their intended subzone designation is located on Exhibit I
and are identified as follows:

(1) 3-1-042:010, 3-1-042:021, 3-1-042:023, 3-1-042:024, 3-1-042:025, 3-1-042:036
3-1-042:037

Total = 24 acres

The parcels are located with the boundaries of the Diamond Head State Monument and are
adjacent to Diamond Head Road. These parcels have scenic, recreational, historical and cultural
value. The Diamond Head State Monument serves as a recreational site for hiking and
picnicking. This area is considered to contain unique physiographic features.
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RECOMMENDATION:

The Diamond Head State Monument serves as a parkland and recreation site to numerous
visitors throughout each year. It can also be considered a historic site.

Based on the subzone classification requirements, the potential for multiple use, the adjoining
subzone classification, in conjunction with the information for the parcels provided, staff
recommends that these lands be designated as Resource (R) subzone.

Koko Head - USGS Quadrangle No. 0-15

DESCRIPTION OF AREA AND CURRENT LAND USE:

The subject parcels occur within the Koko Head United States Geological Service (USGS)
quadrangles No. 0-15 of the Administrative Rules (Title 13-5, HAR Exhibit 1). The subject
lands are located in the District of Koolaupoko, Island of Oahu. Parcels (1) 4-1-008:013, 4-1
010:007, and 4-1-010:074 are owned by the State of Hawaii and are under the management of
the Department of Land and Natural Resources, Land Division, but are currently being set aside
to the Division of Forestry and Wildlife. Parcel (1) 4-2-006:002 is set aside by Governor’s
Executive order to the Department of Human Services for Kawailoa Training School. A portion
of each of these parcels was designated from the Agricultural to the Conservation District by the
Land Use Commission by its Findings of Fact, Conclusions of Law, and Decision to order, filed
June 28, 1994, via Docket No. BR93-690. The affected parcels and their intended subzone
designation are located on Exhibit J and are identified as follows:

(1) 4-1 -OO8:Ol3p, 4-1 -01 O:O74p, 4-1-1 O:O93p, 4-2-OO6:OO2p

Total = 456 acres

These parcels form a portion of the flanks of Mt. Olomana, which is largely in the Conservation
District, Protective Subzone. In January 1991, the Board of Land and Natural Resources
designated Mt. Olomana as a “Significant Geological and Unique Area on Oahu,” thus allowing
it to be placed with the Protective subzone. “The objective of the Protective subzone is to
protect valuable resources in designated areas such as restricted
watersheds.. .significant. . .geological.. .sites.” The developed portion of the Kawailoa Training
School (TMK: 4-1-006:002) is not within the Conservation District portion of the parcel, except
for a water tank and access road. This subzone designation would not affect the existing uses on
the parcel. Staff recommends that all of these parcels be included within the Resource subzone.

RECOMMENDATION:

Based on the subzone classification requirements and the intended purpose of the surrounding
lands, staff recommends that these lands be designated as Resource (R) subzone.

ADDITIONAL AMENDMENTS

Exhibit 3 Management plan requirements
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This section was amended to ensure that the information for management plans
that is provided to the department is meaningful and not redundant. Management
plans should contain Best Management Practices and reporting/monitoring
requirements.

Exhibit 4 Single family residential standards
Imposing a limitation on the size of single-family residences protects areas from
over speculation and excessive quasi-urban development. Some of the existing
standards governing development of single-family residences remain unclear,
inflexible, and confusing at times. Proposed changes are as follows:
• Minimum Lot Size: Repeals minimum lot size requirement.
• Minimum Setback: Allow extensions of eves and decks. Includes process

for calculating minimum shoreline setback based on erosion rates.
• Shoreline Setbacks: Added standards for calculating shoreline setbacks

using an annual erosion rate and standard setback for smaller lots.
• Maximum Developable Area (MDA): Simplifies living area calculation for

a graduated scale for MDA as a function of lot size. For instance, for lots
less than 14,000 square feet, MDA is 25 percent of total lot area. The
proposed rule provides for a deviation in MDA of up to 15 percent, as
approved by the BLNR. Thus, all development, whether the primary
residence, decks, and poois, must be contained within the MDA, with the
possibility of a 15 percent deviation as approved by the BLNR.

• Revised “Maximum height limit” to “Maximum allowable building
envelope.” It is believed that a “buildable envelope approach” rather than a
“maximum height limit” approach would be better and would reduce
impacts on natural topography and view planes.

Exhibit 5 Fire Buffer Standards
Designed to create and maintain fire protection zones in the Conservation District
via Site Plan Approval.

STAFF ANALYSIS:

Statutes and rules that govern the process by which amendments of Chapter 13-5, HAR, may be
made include:

• §91-2 to 7, Hawaii Revised Statues (HRS) [Administrative Procedures];
• §201M-2 to 4, HRS [Small Business Regulatory Flexibility Act];
• §183 (c)-4, HRS [Conservation District Zoning, Amendments];
• § 13-1, Hawaii Administrative Rules (HAR) [Rules of Practice and Procedure]; and
• §13-5-5, HAR [Amendments].

Petitions to amend the administrative rules are reviewed by the Legislative Reference Bureau
and the Department of the Attorney General. In general, in order to take effect, proposed rule
amendments must obtain departmental and gubernatorial authorization for both public hearing
and final approval. Further the Governor of the State of Hawaii has issued Administrative
Directive No. 09-1 to guide policy and procedures for the adoption, amendment or repeal of
administrative rules. The Governor directs that petitions for administrative rule changes address
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certain policy topic areas. By this submittal, staff proposes that the general content of this
petition be transmitted to the Governor’s office with a request for approval.

Public Purview
The first major step to amend the administrative rules is to hold a Public Hearing to inform and
to receive testimony from the public. Information1notification regarding the proposed rule
amendments was presented to the public thru:

• Two Board of Land and Natural Resource’s Meetings held on February 11, 2010
and on December 1, 2010. The staff report regarding the applicable proposed
amendments were posted online to the Department’s website prior to both meetings
and the current draft continues to be available online;

• Two press releases regarding informational meetings and the second round of public
hearings;

• Public notices that ran for three consecutive weeks in a Kauai, Maui, Oahu, Hilo and
Kona newspaper in the summer of 2010 and again in the beginning of 2011 (Total of
30 occasions of publication);

• Informational meetings that were held on Kauai, Oahu, Maui, Molokai, Kona &
Hilo prior to the first round of Public Hearings. At these informational meetings,
presentations regarding the proposed amendments were given followed by a question
and answer session and notification of future public hearings (Total of 6 public
informational meetings);

• Two rounds of Public Hearings were held on Kauai, Oahu, Maui, Molokai, Kona
and Hilo. (Total of 12 Public Hearings). Based upon public input received during the
first round of public hearings, considerable revisions were made to the first proposed
draft amendments. Therefore a second series of hearings was conducted;

• Two e-mail blast to all Legislators in the House and Senate notifying them of the
proposed amendments and the public hearings encouraging them to notify their
constituents;

• Copies of the proposed and revised amendments were forwarded to 20 State
Libraries, the four District Land Offices (Kauai, Oahu, Maui, Hawaii) and were also
available at the Department; and

• Our website at hawaii.gov/dlnr/occl. During the process, the first draft of rules were
posted here. After the first round of Public Hearings, a comment letter explaining
proposed revisions to the rules was posted to the site. The revised rule amendments
were also posted. The current proposed rules is posted on our website.

In addition, some stakeholders met with the OCCL to discuss some of their concerns.
Individuals who phoned the OCCL were encouraged to send written testimony to document their
comments. The rule amendments did receive coverage by the media. On Thursday, August 12,
2010, the proposed amendments made the front page of the Star Advertiser and an editorial
followed on August 17, 2010. The Honolulu Weekly and the online “Civil Beat” and ‘Hawaii
Reporter’ also covered the proposed amendments. A televised story regarding the amendments
were featured on the KHON 6pm news on July29, 2010.

There were several hundred attendees at the various public meetings throughout the State.
Approximately 120 written letters and hundreds of e-mail inquiries were received. One of the
major criticisms during the first round of public hearings was that the rule revision process was
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rushed and there was a lack of notification regarding the proposed changes. While Staff does not
agree with this assessment, the process of the second round of public hearings should have
alleviated that concern.

Small Business Impact
Regarding small businesses, comments received after the second series of public hearings
included 3 planning firms, an orchid grower, an architect, a private park owner and an
aquaculturalist. The orchid grower lives on Conservation land and expressed that he was
grateful of the proposed changes; and the aquaculturalist was concerned with a proposed subzone
to adjacent State land. All were concerned with the language of the proposed rules and requested
clarification or proposed language to improve the final wording of the rules.

Large landowners and ranchers may also be comparable to a small business. Two large
landowners with property in the Limited subzone of the Conservation District expressed some
consternation regarding the lack of identified land uses for this particular subzone. Ranchers
requested that water systems beyond a ‘public purpose’ use be identified.

Some adjustments were made to the rules based upon comments received from the public.
Wilderness Camps is a new identified land use in the Limited subzone and Water Systems have
been identified as a use under Land and Resource Management.

No substantive comments were received in regards to potential impacts the proposed rules would
have on any small business. Staff is of the opinion that the proposed rule amendment will not
impact or affect small business.

DISCUSSION

Commentary regarding the first round of public hearings is noted as Exhibit 2.

2nd Public Hearing Process Commentary
With the refinement of the rules due to the first series of public hearings, the amount of
comments received decreased considerably. Our proposed new definition ‘invasive species’, new
identified land uses: P-4 Removal of Invasive Species and P-13 Land and Resource Management
received a significant amount of similar testimony. The concern appears to be the belief that the
amended sections would allow unregulated animal culling and wide use of poisons, herbicides
and bio-controls within the Conservation District.

Staff was surprised at how much attention was focused on the unsubstantiated belief that the
proposed rule changes would result in mistreatment of animals and invasive plants. Under the
current rules, noxious plants may be removed without a permit. Under the proposed rule,
invasive plants could be removed in an area of up to one acre without a permit, or more than one
acre with a Site Plan Approval. The proposed rule is more effective at protecting Hawaii’s native
plants by including a definition of “Invasive Species,” and by changing the reference to such
plants, yet allows staff to retain some oversight to ensure that such actions do not cause
unpermitted clearing of large areas, which could result in secondary or off site impacts. In
addition, the removal of invasive plants is not to be confused with “landscaping” which is
regulated in the rules via minor and major permits. We feel strongly that the rules guard against
abuse of this provision and that it will not be used as a smokescreen by landowners with ulterior
motives.
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The definition of “invasive species” includes a reference to animals in order to support actions by
DOFAW that take place within Conservation District lands including actions that involve land
uses such as exclusionary fences, traps, etc.

New identified land use, P-i 2 Power Generation from Renewable Resources received a number
of negative comments with concerns regarding: the potential to site a facility in the Protective
subzone, the residual affects on the environment and an ‘expedited’ process. Staff notes, this
proposed land use most likely would have formerly been identified and processed as a ‘Public
Purpose’ land use. Major land uses within the Conservation District require 343, HRS
compliance and shall be vetted in an open public process. Although these concerns are not
unfounded, public purview will insure proper siting and mitigation of potential affects to the land
and the resources.

A number of comments were also received regarding the narrowing of who may appeal decisions
made by the Department (13-5-33, Departmental permits (g)). The language regarding who
may appeal a Chairperson’s decision was added for consistency with Chapter 13-1-31 ,HAR that
recognizes parties in a contested case proceeding. §13-5-3 Appeals has only been slightly
amended to include the board and continues to state: Any final order of the department or board
based upon this chapter may be appealed to the circuit court of the circuit in which the land in
question is found.

Tree removal received a number of comments with the main theme being that all trees are a
resource (native or non) and that trees would be removed with no oversight. Dead/diseased trees
for non-commercial purposes and trees that pose a hazard are allowable uses that don’t require a
permit. Staff believes this is reasonable and allows property owners to manage their land and
take care of a hazardous situation without the burden of government regulation.

With the existing rules, you could remove up to five trees under a Departmental permit or more
than five trees under a Board permit. With the proposed rules, you may selectively remove trees
for non-commercial purposes provided that each tree is replaced on a one-to-one basis with trees
that are appropriate to the site with preference to endemic or indigenous trees under a Site Plan
Approval. Although the authorization requirement has been reduced, the proposed action has
become much more stringent by requiring a one-to-one replacement. Potential fines of up to
$15,000 per unauthorized tree removed may act as a deterrent to prevent noncompliance with the
new rules.

A number of comments were received regarding nonconforming uses, the ability to replace and
reconstruct a nonconforming structure and poorly sited nonconforming structures. While staff
may agree with some of these concerns, §183C-5, HRS states: Neither this chapter nor any rules
adopted hereunder shall prohibit the continuance of the lawful use of any building, premises, or
land for any trade, industrial, residential, or other purpose for which the building, premises, or
land was used on October 1, 1964.. .All such existing uses shall be nonconforming uses.

The OCCL has assessed all verbal, written, and e-mailed comments that have been received on
this matter. This input has been helpful in formulating applicable revisions to improve the
Conservation District Administrative Rules. The second series of hearings and collection of
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public input has resulted in better-defined administrative rules to regulate the Conservation
District.

RECOMMENDATION

Based on the preceding analysis, Staff recommends the Board of Land and Natural Resources:

1. Grant the Office of Conservation and Coastal Lands request to amend Chapter 13-5,
Hawaii Administrative Rules noted as Exhibit 1; and

2. Authorize the forwarding of the rule amendment to the of Hawaii for
approval and enactment.

Approved for Submittal:

WILLIAM J. AILA, JR., Chairperson
Board of Land and Natural Resources

of Conservation and Coastal Lands
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Department of Land and Natural Resources
Rules Amending Title 13

Hawaii Administrative Rules
(Date of Adoption)

1. Chapter 5 of Title 13, Hawaii Administrative
Rules, entitled “Conservation District”, is amended and
compiled to read as follows:
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DRAFT

§13-5-33 Departmental permits. (a) Applications
for departmental permits shall be submitted to the
department in accordance with section 13-5-31.

(b) In those applications whose identified land
uses require a combination of board permit(s) and
departmental permit(s), a board permit shall be
required covering all of the proposed uses.

(c) The application for a departmental permit
shall be accompanied by:

(1) An application fee of [.$-S-Gi $250; and
(2) A public hearing fee of $250, plus

publication costs, if applicable.
(d) A public hearing, if applicable, shall be

held in accordance with section 13-5-40.
(e) The department shall provide notice of the

application for a departmentalpermit through the
publication of a notice in the office of environmental
quality control (OEQC) bulletin. The OEQC disclosure
shall identify:

(1) Type of permit sought;
(2) Applicant;
(3) Location of affected land (by island,

district, and tax map key number);
(4) Preliminary environmental determination; and
(5) A brief description of their proposed use,

including specifically any proposed use of
public lands.

(f) Interested persons who wish to comment upon
or receive notice of the department’s determination on
a particular application shall submit their comments or
written request for notification during the thirty day
comment period after the notice appears in the OEQC
bulletin for a preliminary environmental determination.
The request for notification shall include:

(1) The name and address of the requestor;
(2) The departmental permit for which the

requestor would like to receive notice of
departmental determination; and

(3) The date the notice was published in the OEQC
bulletin.

The department is not obligated to notify any person of
its determination who does not strictly comply with

5-42
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DRAFT
Ch. 13-5

Compatibility
Provisions: Compatibility with

surrounding environs.
Structure is designed in
accordance with standard
conditions[-r] and criteria,
including:
- Landscaping - screening

of structures
- Color of paint/surface

of structure and roof -

earth tones, or
compatible with
surrounding area

- Le] Department of
Health wastewater
permit/water collection
system approval

- Grading/contouring of
property kept to minimum
with consideration of
slope

- All structures
connected, or best
alternative

- In conformance to
applicable building and
grading code and
shoreline setback
provisions

- One kitchen[.J2

[..]1 “Kitchen” means a facility within the residential
dwelling for food preparation, including fixtures,
appliances or other devices to wash, prepare, heat,
cook, and refrigerate food and wash cooking utensils
and dining implements.
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PAUL 3. CONRY

LENOERN. ONYK
i.CTDU tTOR.WAIER

HWWRYANc
Co4RSL4OR WAT Ro(guAaacp,lrSTATE OF HAWAII

DEPARTMENT OF LAND AND NATURAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS HEIVATU4

POST OFFiCE BOX 621
HONOLULU, HAWAII 96809 AIR PARXS

October 11,2010

SUBJECT: Response to Comments Received on a Proposal to Amend Chapter 5 of Title
13, Hawaii Administrative Rules, Entitled “Conservation District”

Dear Commenter:

Thank YOU for your recent comments on the Department of Land and Natural Resources (DLNR)
Office of Conservation and Coastal Land’s (OCCL) proposal to amend Chapter 5, Title 13
Hawaii Administrative Rules entitled “Conservation District.” The Department received
approximately 90 written letters, hundreds of e-mail inquiries, and several hundred attendees at
various public meetings on this matter throughout the State.

We have assessed all verbal, written, and e-mail comments that have been received on this
matter. This input has been tremendously helpful in helping the Department improve its
Administrative Rules.

We have posted a newly revised copy of the proposed rules on our website
(Jittp://hawaii.govldlnr/occlf), and have highlighted the various sections that have been further
changed as a result of this process. For your ease of review, we have highlighted the sections
that were changed in aqua blue, as well as italics. You may wish to compare this amended
version of the proposed rule with the first draft that was the subject of all of the public hearings.
Both drafts have been posted on our website so you can compare them.

The purpose of the letter is to provide you with access to these documents on our website, to
provide you with a general discussion of many of the changes that have been made as a result of
yours and other comments, and to inform you of when the proposed amended rule will be
scheduled for decision-making by the Board of Land and Natural Resources (BLNR). This letter
is not a point-by-point discussion of every comment contained in your comment letter. If there
are changes that you do not like, of if you feel that your comments or concerns have not been
addressed, you may testify on this matter at the regular BLNR meeting in which this matter will
be scheduled for decision-malcing. Prior to the BLNR meeting on this matter, a staff report will
be posted on the Department’s website that will discuss ALL of the changes proposed.

EXHIBIT



Revisions to Chapter 5, Title 13
Hawaii Administrative Rules Page 2 of 6

§13-5-2 Definitions

Further refined the definition of “Accessory use” to ensure that it is subordinate to the principle
use found on the same and not an abutting property.

Reduced the allowable size of a “Cabin” to 600 square feet. Also stipulated that it cannot be
used for commercial purposes.

Corrected the definition of “Historic property” to make it consistent with Chapter 6E-l, Hawaii
Revised Statues (HRS).

Changed the definition of “Invasive plant” to “1nvsive species” as found in statute under
§520A-2, HRS. This definition will support the Department’s efforts to remove invasive plants
and animals from the State’s natural areas.

Added or refined definitions for “Minor alteration,” “Moderate alteration,” and “Major
alteration” to clarify under what circumstances and permit levels (e.g., B-i, C-I, or D-l) these
uses can be undertaken in the Conservation District.

Defined “Minor repair” to clarify under what circumstances such repairs can be undertaken
without a permit (e.g., A-i). Also included language to clarify that any repair, strengthening,
reinforcement, and maintenance of a fishpond shall be in accordance with *183-44, and §i83B-2
HRS.

Refined “Public purpose use” to clarify that such uses covered under public purpose uses can
only be tbr non-profit uses. Other uses that provide public purposes or services that are for
profit, which would not be covered under the definition of public purpose uses, are covered in
other sections of the rules under identified uses, such as “Renewable energy facilities.”
However, we have stipulated that an independent non-governmental public utility regulated
utility may be considered a public purpose use under the definition ofpublic purpose use.

Refined the definition of“Shelter” to include a maximum floor area of600 square feet.

Added additional features to “Topographical features” such as “unimproved roads” and “trails.”

Modified the definition of “Transient rental” to indicate that a transient rental is a single family
residence or structure used for rental purposes for less than one hundred eighty consecutive days.

General Provisions

§13-5-6

Under “Penalty,” restored language that requires violations to be resolved prior to filing for a
Conservation District Use Application (CDUA).



Revisions to ChapterS, Title 13
Hawaii Administrative Rules Page 3 of 6

§13-5-7

Under “Nonconforming uses and structures,” added language to clarify that the repair of
structures shall be subject to development standards set forth in this chapter (e.g., shoreline
setbacks, maximum developable area, etc.), and other requirements as applicable, including, but
not limited to a county building permit, shoreline setback, and shoreline certification.

Under criteria for determining subzones, changed the word “may” back to “shall” which is how
it appears in the original rule.

Under criteria for determining subzone boundaries, it has been clarified that property metes and
bounds needs to be identified when a subzone boundary follows a property boundary.

§13-5-22 Identified Uses, Protective Subone

Removal of Invasive Species: Further modified this section to provide for the removal of
invasive species (not just invasive plants as previously proposed). Included language that the use
of herbicides and bio-controls must be in accordance with state and federal laws. Removed any
references to invasive species lists, as this is confusing. Will rely on DLNR resource managers,
field specialists, and existing authorities to determine what types if invasive species may be
removed within the conservation district. Also changed “natural or cultural” to “natural and
cultural.”

Public Purpose Use: Included a section for new Site Plan Approval for the installation of
emergency warning devices (e.g., tsunami warning sirens) and lifeguard towers. Clarified that
such uses covered under public purpose uses can only be for non-profit uses. Other uses that
provide public purposes or services that are for profit, which would not be covered under the
definition of public purpose uses, are covered in other sections of the rules under identified uses,
such as “Renewable energy facilities.” However, it is stipulated that an independent non
governmental public utility regulated utility may be considered a public purpose use under the
definition ofpublic purpose use.

Structures and Land Uses, Existing: Revised language to be consistent with definition of
“Minor repaif’ and to indicate under which circumstances minor repair, maintenance, and
operation to existing structures and uses can be conducted. Also clarified that “minor alteration”
of existing structures and uses requires a Site Plan Approval. “Minor alteration” is defined in the
rules as an alteration that does not result in more than a ten percent increase in the size of the
structure, facility, or use.

Placement or Reconstruction of Nonconforming Structures: Clarified that only a single
family residence can be replaced via a Site Plan Approval. Also stipulated that such replacement
is subject to development standards set forth in the rules, such as shoreline setback, shoreline
certification, and other requirements as applicable. The explanation for this change is that while
there may be circumstances in which the rules may not allow for the replacement of
nonconforming structures or uses after they are destroyed or removed, the Department has no
desire to completely divest a homeowner from the continued use of their property for residential
purposes, where the subzone might otherwise prohibit such use after the structure is destroyed.
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Power Generation from Renewable Resources: Clarified that geothermal and biomass may be
proposed as a use in the conservation district. Also clarified that renewable energy projects,
shall be “expedited in the application review and decision-making process,” rather than “given
preference,” as was previously proposed and criticized.

Land and Resource Management: Revised the language to include invasive plant control,
clearing of understory, out-planting of native or endemic plants, and invasive aquatic organism
control. Included a provision that small ex-closure fences can be used to protect single plant or
small native wildlife communities (less than one acre). Also included language that allows the
Department or BLNR to require higher level permits if necessary. Also, under erosion control,
excluded shoreline erosion control structures, which are handled as a Board Permit under § 13-5-
22 (P-l5) of the rules.

Shoreline Erosion Control: Clarified that an application for this use must show that: (1) the
applicant would be deprived of all reasonable use of such land or building without the permit;
and (2) public facilities (e.g. public roads) critical to public health, safety, and welfare would be
severely damaged or destroyed without a shoreline erosion control structure, and there are no
reasonable alternatives (e.g. relocation); and (3) the use will not adversely affect beach processes
or lateral public access along the shoreline, without adequately compensating the State for its
loss. This use requires a shoreline certification.

§13-5-23 Identified Uses, Lhnited Subzone

Landscaping: Under all categories ofpermits for landscaping, revised language to qualify that if
herbicides are used, it must be in accordance with state and federal laws and that the introduction
of invasive species is prohibited.

§13-5-24 Identified Uses, Resource Subzone

Wilderness Camp: Clarified that a wilderness camp can be for profit or non-profit. Clarified
that overnight accommodations are in tents and that facilities may include only one meeting
shelter not to exceed 600 square feet.

Camp Site: Deleted this identified use from the rules. The explanation is that such facilities can
have potentially significant impacts and might be better suited for other state land use districts.

Botanical Gardens, Private Parks, and Nature Centers: Revised language to clarify that such
facilities can have not more than one structure for housing, administration, and maintenance not
to exceed 1,200 square feet.

§13-5-30 Permits Generally

Clarified that in addition to a Management Plan, a Comprehensive Management Plan may be
required. Also added language that encourages applicants to seek a determination from the
Department on the type ofpermit required for a land use.
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§13-5-31 Permit Applications

Clarified that the only application requirement that can be waived under this provision is a
shoreline certification. No other application requirements can be waived under this provision.
Shoreline certification application requirement requires a waiver provision because not all uses
occur near the shoreline in the Conservation District. Shoreline certifications can only be waived
when the applicant can provide evidence to the satislhction of the Department that the proposed
land use is not subject to coastal hazards (e.g., shoreline erosion and wave inundation). Factors
to be considered shall include, but not be limited to, proximity to the shoreline, topography,
properties between the shoreline and applicant’s property, elevation, and the history of coastal
hazards in the area, and the proposed activities will not adversely affect the beach process or
interfere with public access or public views to and along the shoreline. This recommendation
must be based on a report written by a qualified professional consultant.

§13-5-35 Emergency Permits

Deleted the word “designee” from part (a) so that only the Chairperson can authorize an
emergency permit. Also removed the word “designee” from the definition of Emergency.
Included language requiring “contingencies for removal methods (e.g., removal of the temporary
emergency measures), estimates for the duration of the emergency measures, and future response
plans.” In addition, removed vague language that could have allowed the emergency measures
to remain in place indefinitely. Inserted new language that clarifies that the issuance of
emergency permits does not apply to an agency of the county, state, or federal government, or an
independent non-governmental public utility regulated utility conducting repair, maintenance or
operation for a public purpose use, which shall have a letter (A) identified land use designation.
The reason for this is that the Department does not wish to constrain a public utility from
restoring a critical public utility in an emergency situation that would have otherwise required an
emergency permit, provided that the utility company provides a post-emergency repair report to
the Department within thirty days of the repair wo& Removed language that could allow the
enlargement of structures or uses that are being repaired or reconstructed in the wake of a natural
disaster. Added language providing that structures and uses damaged as a result of natural
disasters may be repaired or reconstructed in conformance with § 13-5-22 (P.8) of the rules. This
ensures consistency throughout the rules for the repair and reconstruction of all structures that
are either damaged or destroyed as a result of natural hazards, voluntary destruction, or other
means. In addition, stipulated that the public utility, or agency of the county, state, or federal
government must provide the Department with a post-disaster repair report describing the work
that was conducted within thirty days of the date of the repair or reconstruction.

§13-5-39 Management Plans

Added new language allowing the Department or BLNR to require the preparation of a
Comprehensive Management Plan, and restored language that requires annual reporting
requirement for all management plans. Clarified that a management plan must be approved
simultaneously with the permit (e.g., CDUP), and added a management plan requirement to a
number of the previously identified and newly proposed identified uses.
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Exhibit 4

The Department had previously suggested that an applicant could potentially apply for an
additional 2,000 square feet of maximum developable area (MDA). This has been deleted. The
proposed rule already provides for a deviation in MDA of up to 15 percent, as approved by the
BLNR. Thus, all development, whether the primary residence, decks, and pools, must be
contained within the MDA, with the possibility of a 15 percent deviation as approved by the
BLNR.

Revised “Maximum height limit” to “Maximum allowable building envelope.” It is believed
that a “buildable envelope approach” rather than a “maximum height limit” approach would be
better and would reduce impacts on natural topography and view planes.

Thank you for your interest in this process. For your information, this matter will be scheduled
for decision-making by the Board of Land and Natural Resources (BLNR) at one of the two
BLNR meetings in November 2010. Please contact me at (808) 587-0377 if you have any
questions. Please visit our website at http:/fhawaii.gov/dlnr/occll.

Sincerely,

Samuel 3. inistrator
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