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PLNP ‘ s deferral was to provide 3W and ISP an oppoiiiiri i ty to woik
w i th stall on possible solutions , i nelucli nq but not ii iii Led to
cur i sq of cxi sting defau I ts , amendments to t he Dove I opmcnt

p rernerit , arid I lie suhsequent ass i qnmenit of a mod i t i nd Development
Aqreement as requested. A copy of BLNR’s action is attached as
Exhibit A.

loll owi tip RLNIi ‘ s deferral of the May Submittal, ISP mit j ated
d:i scuss i otis with land Divis iou and subsequently submi tted proposal
to DLNR on July 25, 2012 (the “Initial Proposal”), a copy of which
is at taclied as Exhibit B

On August 6, 2012, Land Division met. with IEP—OPP to discuss the
initial Proposal. Based on those discussions, ISP-aPP agreed to
provide DLNR with another proposal.

Considering the amount of time that lapsed and BLNR’s 60-day
deferral, BLNR was provided a status report at its meeting on August
10, 2012, and under agenda item D-lO, approved deferring this matter
or an additional 60-days to allow Land Division and its assigned
counsel sufficient time to thoroughly review and analyze a submitted
proposal.

STATUS REPORT:

Since BLNR’s deferral of this agenda item on August 10, 2012, Land
Division has received and reviewed several proposals, which are
identified below along with brief comments. For comparison
purposes, the general terms of the Development Agreement and 3W’s
original proposal, together with the general terms of the subsequent
proposals are summarized on the table attached as Exhibit C.

• Proposal dated September 27, 2012, submitted by 3W (the
“September Proposal”) .‘ Attached hereto as Exhibit D-1.

Whereas the September Proposal was inconsistent with
discussions between IEP-ORP and Land Division, Land Division
expressed its dissatisfaction with the September Proposal to
3W.

• Proposal dated October 1, 2012, hereinafter the “October
Proposal”, submitted by 3W and IEP, a copy of which is
attached as Exhibit D-2.

Based on a review of the October Proposal, Land Division
submitted questions to 3W and requested additional information
for further clarification of the October Proposal.

Both
IEP and 3W separately informed Land Division that IEP had submitted a

revised proposal to 3W for review. However, 3W apparently was not satisfied with
IEP’s proposal, and 3W forwarded its own proposal to Land Division in lieu of
IEP’s proposal.
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• Answers to RLNI4 Quentloils, (I,lt.ed November: 0, 2012, stibmi t.ted
by .3W iii colt j uiicLioii with I HP ( the “November Proposal” ) . A
copy of the November Proposal is attac:lied as Hxhi bit. D—3 -

n sum, the November Proposal proposes the modified
1)ove.lopmerit Agreement. be ass i (Jrlod tzc) an entity owned and
managed by a subsi.diay of IEP, with additional owner-ship

nt .o rests he I d by ORP , and Abacus Si none i a (roup ( “Abacus”
lie to I net t er “lEO -- QRP, I,LC” ; ins to LI moot. piymt n t to cu Fe

moriel.e ry deli riquelicies with payments being due upon certain

events; a proposed 1/ acre site located along Oioi. St Feet.;
prorated Development: Acjreemerit. fees payable upon the execution

of a Power Purchase Agreement and the closiric of proj ect
fi itaixci ig ; and pr:oposed Lease terms

REMARKS:

Qualifications for IEP and its principals were previously submitted.
Based on the information provided therein, IEP itself appears to
possess experience in the development, management and operations of
renewable energy facilities. Members of QRP include individuals or
entities that have been involved in 3W’s original proposal, prior
negotiations, and all previous activities under the current
Development Agreement. No qualifications for Abacus were provided.2
However, only individuals or entities holding a 10% ownership
interest were required to be identified under the Request for
Qualifications/Request for Proposals dated November 8, 2009 (the
“RFQ/RFP”) . Consequently, qualifications for Abacus, which
purportedly will have a 5% ownership interest, are not required
under the RFQ/RFP provisions.

The November Proposal, however, is not acceptable to Land Division
for the following reasons:

• Existing monetary delinquencies will not be cured in a timely
manner. The November Proposal proposes to cure monetary
delinquencies totaling $528,125.35, paid in four equal
installments if and when certain events occur. Moreover, two
of the proposed events are not expected to occur until 2015,
if at all;

• The proposed site would adversely impact the remaining ±93
acre site. As shown in the November Proposal, the location of
the proposed 17-acre site takes up about half of the subject
Property’s Olai Street frontage located closest to the
Kalaeloa Boulevard intersection. Consequently access and

2 The November Proposal indicates “Abacus Financial Group” is primarily a
financial investor that will have a limited role in project development. A
cursory search for “Abacus Financial Group” resulted in a listing of multiple
entities nation-wide.
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future develc)pmellt potent ial to the remainIng i icros would
[ie adverse I y impacted;

• No timely payments of future development agreement fees. The
November Proposal indicates the payment of future development
Woil) d ocoir if I RI 0II’ , [IC executes a Power Purchase
Agreement wit,h HECO and upon the closing of project financing.
Roth of thee event S a re riot expected to occur toiL i 1 2015, i.f
it all , aiel just prior to t:he proposed execut ion of a I ease

and

• The proposed lease term is legally prohibited. ‘Ihe November
Proposal proposes i ease term of up to 65 years , wi t-.h an
option to renew. Pursuant to Section 171-36, Hawaii Revised
Otatutes, options for the renewal of lease terms are
prohibited.

Moreover, although the November Proposal indicates the
proposed annual rent is subject to adjustment based on an
independent appraisal, staff believes the proposed annual rent
of $30,000 per acre for the initial fixed rent period is low
for industrial land.3

Moreover, Land Division notes the November Proposal’s project
schedule does not identify the preparation of any environmental
studies necessary for compliance with Chapter 343, Hawaii Revised
Statutes, the subdivision of proposed project site from the subject
±110-acre site, or any other governmental permits or approvals that
may be required.

Notwithstanding the above, should BLNR consider approving a modified
Development Agreement (whether as proposed by IEP or 3W, or simply
as the BLNR deems in the best interest of the State), Land Division
recommends BLNR require at the very least:

• Relocation of the project site to preserve access and future
development potential of the remaining site. Land Division
recommends BLNR require the project site to be located
generally in the area as originally proposed by 3W for biomass
processing facilities under the currently existing Development
Agreement, and previously approved by DLNR,4 together with a
driveway or interior road, subject to DLNR approval.

Land Division notes that the November Proposal does not
indicate that the flight clearance easements would prohibit
the development of improvements other than the smokestack, or
that the smokestack could not be situated on the original site

Based on a 8% rate of return, the proposed annual rent of $30,000 per acre
reflects a fee simple value of $375,000 per acre, or $8.60 per square foot.The biomass facility originally proposed by 3W and approved by DLNR totaled 10
acres of land located at the western end of the former Ewa Feedlot, referred to
as “Green Waste”, and as shown on Exhibit 3a. in the November Proposal.
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i ii areas outs ide of tlii f 1 1 gut easement . lii it lie [mo i , it is
not apparent that t lie cli stance from Ola i Street , or the
proximity to the shoreline, prohibits the development of the
proposed bi.omass process i ng f:aci I i t i es at the original
location previously approved.

As cri alternative to locating the project site generally
originally proposed/approved, Land Division would also
coics ider a Locat.i on a long the eastern end of 01 ai Street

The two project sites (i.e., Land Division’s recommended site
and the alternate site a long the eastern end ci 0.Lai Street)
are generally shown on Exhibit E, attached.

Ilie final location and configuration of the project site,
including any interior roads, shall be subj oct to DLNR
approval and legally subdivided by IEP—ORP, LLC at IEP-ORP,
LLC’s expense. Land Division further recommends that IEP-ORP,
LLC be allowed to give up the remaining ±93 acres not included
in the revised project site, allowing DLNR/BLNR to accept
unsolicited or solicited proposals for the remaining lands.

Bonding of monetary payments. Land Division recommends BLNR
allow IEP-ORP, LLC to cure existing monetary delinquencies as
proposed and pay future development agreement fees based on
the ±15-acre project site as discussed above. However, Land
Division recommends BLNR require IEP-ORP, LLC to provide a
bond to provide security that all proposed installments to
cure the existing monetary delinquency and all proposed future
development agreement fees are paid to DLNR as proposed by
IEP-ORP, LLC and summarized below:

o Monetary delinquency of $528,125.35, paid in four equal
installments, within 30 days of:

1. The assignment of the Development Agreement to IEP
ORP, LLC;

2. IEP-ORP, LLC becoming short listed on HECO’s REP;
3. Signing of Power Purchase Agreement; and
4. Financial close and execution of lease agreement.

o Future development agreement fees of $53,318 annually,
accruing quarterly and paid upon:

1. Execution of a PPA with HECO; and
2. closing of project financing.

Land Division also recommends the following two benchmarks be
established to allow Land Division to monitor progress of the
proposed project;

IEP-ORP, LLC’s preparation of a draft environmental assessment
(“EA”) and publication of the draft EA in the Office of
Environment Quality control’s Environmental Notice by August
1, 2013; and
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• ISP CR0, LIP to submit a :iuhdi vi S I on ip> I i ration to the City
and County of Hono Lulu no later than January 3 1 , 2 014

In 1 i eu of assessing monetary penal ties for in i ss i rig any future
benchmark dead ines, Land ilivisiori recommends that I1LNR/BI,NP he
a I owed to consider a 1 t:ernat i ye devel opmeiit ploposa Is for I lie mid

from other potent i aT developers .

REC()MMJ-’Ni1ATi ON: ‘Flint the Boa r(I Ye ect. the terms of the proposed
Deve 1 opme.rit- Agreement amendments submitted by West Wind Works MC, and
InternaL i oiiiI Eiect.r i r Power, liP, dated November 8, 2012, which is
attached as Olxhibit D-3, and either:

a - Terminate the Dove] opmont. Agreement between the State of
hawaii and West. Wind Works, LLC, for time former. Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
hawaii , Tax Map Key: (1) 9-1-031:001, under the terms and
conditions recommended on May 25, 2012, under agenda item 0-
16, attached hereto as Exhibit A, which by this reference are
incorporated herein; OR

b. Approve the modification and assignment of the Development
Agreement under the terms and conditions cited above, which by
this reference are incorporated herein, and subject to any
other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

Gavin Chun
Project Development Specialist

APPROVED FOR SUBMITTAL:

WilliamT. A’la, Jr., Chairperson

Should IEP-ORP, LLC fail to meet any of the future benchmark deadlines, IEP
ORP, LLC could continue seeking all necessary approvals at their own risk without
accruing additional Development Agreement fees. However, DLNR/BLNR would no
longer be obligated to issue a lease to IEP-ORP, LLC as to the current proposed
to reserve ±17 acres, even if they satisfied all other terms and conditions set
forth in the modified Development Agreement; and, as proposed for the remaining
±93 acres, DLNR/BLNR would also be allowed to accept unsolicited or solicit
proposals from other private entities as to the ±17-acre site as well; or enter
into an exclusive agreement or lease for the land covered by the modified
Development Agreement. At the end of the day, if IEP-ORP, LLC is successful in
obtaining all of its benchmark deadlines and entitlements, and no other takers
come forward for the ±97 acre site or the ±13 acre site, then the BLNR may
consider at that time issuing a lease to IEP-ORP, LLC, again.
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hUERRSTATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Flonolulu, Hawaii 96813

May 25, 2012

Board of Land and Natural Resources
State of Hawaii PSF No. O5OD-266
Honolulu, Hawaii Ophu

(1) Status of Outstanding Delinquencies and Termination
of the Development Agreement Between the State of Hawaii
and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001

(2) Termination of the Development Agreement between the
State of Hawaii and West Wind Works, LLC, for the former
Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001

APPLICANT:

Department of Land and Natural Resources (“DLNR)

SUBJECT PROPERTY:

Approximately 110.106 acres of government lands at Honouliuli, Ewa,
Oahu, Hawaii, identified by Tax Map Key: (1) 9-1-31:01, as shown on
the attached tax map labeled Exhibit I (“Subject Property”).

OVERVIEW OF SUBJECT DEVELOPMENT AGREEMENT:

On November 8, 2009, DLNR issued a Request for Qualifications!
Request for Proposals (“RFQ/RFP”) to select a developer for the
Subject Property.’ As a result of the RFQ/P.FP process, the State of
Hawaii, by its Chairperson of the Board of Land and Natural
Resources (“Chairperson”) entered in to a Development Agreement with
West Wind Works, LLC (“3W), made effective November 24, 201.2 A
copy of the Development Agreement is attached as Exhibit II.

Generally, the Development Agreement allows 3W to conduct due
diligence and perform predevelopment activities necessary for the
successful development of a proposed renewable energy park on the

At its meeting of August 25, 2006, under agenda item D-42, the Board of Land
and Natural Resources authorized the issuance of an RFQ/RFP to select a developerfor the Subject Property.

At it meeting of August 14, 2009, under agenda item H-5, BLNR, in part,amended the RFQ/RFP process and delegated authority to the Chairperson to selecta developer for the Subject Property, negotiate the terms of any developmentagreement or lease, and to execute any documents that are necessary orappropriate to effectuate the intent of the disposition, subject to theprovisions of Chapter 171, HES and Department of the Attorney General’s approval.

THE BOARD OF
LAND AND NATURAL RESOURCES W

AT ITS MEETING HELD ON —

,,-tu1 ?5-O’’- -
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Subject Property as proposed by 3W. l’he Development Agreement also
sets forih terms and condi tions that. 3w must satisty in order for it
to be :issued a ground lease for the Subject Property.

In part the Development Agreement requires 3w to pay DLNH a
Development Agreement Fee of $345,000 per year, payable in quarterly
installments, and to:

1. Prepare a draft environmental assessment (“FA”) for 3W’s
proposed renewable energy park, and have the Draft EA
pubi:; shed in the State of Hawai I Of Eice of Environmental
Quality Controls (OEQC”) The Environmental Notice by October
31, 2011. Thereafter, follow t:he EA process, prepare a final
EA, and obtain a Finding of No Significant Impact by AugusL
31, 2012;

2. Obtain a non-utility generator determination or approval from
Hawaii Electric Company by June 30, 2011;

3. Have an application for a Special Management Area Permit
(“SMP’) accepted by the City and County of Honolulu (City”)
by December 31, 2011, and obtain City Council approval of the
SMP by December 31, 2012;

4. Obtain approval from the United States of America and the
State Department of Transportation (if applicable) that allows
3W to develop and operate its proposed renewable energy park;

5. Have an application for a Conditional Use Permit (‘CUP’)
accepted by the City by January 5, 2012;

6. Obtain fully executed Power Purchase Agreements (‘PPA’) for a
5MW of wind—to-hydrogen component, a 5MW biomass-to-energy
component, a 5Mw tracking solar farm component, and a +5MW
expansion solar farm(s); and

7. By January 31, 2013, obtain State of Hawaii Public Utilities
Commission approval of all PPAs cited above.

The Development Agreement also describes the terms and conditions
for any deadline extension, Development Agreement modifications, and
both party’s rights to terminate the Development Agreement. The
State’s right to terminate includes, but is not limited to the 3Ws
failure to obtain permits, approvals and PPAs by the specified
deadlines, and 3W’s failure to make full payments of any
installment.

HISTORY OF NOTICES OF DEFAULT (“NOD”) ISSUED:

DLNR has issued three NOD’s to 3W for monetary and non—monetary
defaults under the Development Agreement. The three NOD’s along
with 3W’s responses are briefly summarized below.

1. On March 2, 2011, 3W was issued an NOD for an outstanding
balance due of $142,500.00, which was due on February 24,
2011. The amount due represented Lhe second quarterly
installment of Development Agreement Fees.
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in response, 3W submitted the $142,500.00 payment on MaTch 28,
2011.

2. On October 13, 2011, 3W was issued an NOt) for failure to keep
Development Agreement fee payments current: and failure to
comply with SecLion 9.b.1) of the Development Agreement.3 The
amount owed by 3W was $96,300.35, being attributed to the
fourth quarterly installment of Development Agreement Fees and
oLher accrued fees and assessments, including a bank assessed
service charge for a returned check.

Although 3W failed to cure the cited defaults, 3W submitted a
letter to I,and Division dated November 30, 2011 (Exhibit
III.a), requesting a meeting to discuss “adequate remedies”.’

3. On March 2, 2012, DLNR issued 3W an NOD for failure to keep
Development Agreement tee payments current and failure to
comply with Section 9b.l), 2) and 3) of the Development
Agreement. The amount owed by 3W at the time was $268,975.35,
resulting from failure to make fourth, fifth and sixth
quarterly installments of the Development Agreement Fee and
other accrued fees and assessments, but not including a $25
service charge resulting for a returned check.

Pursuant to the NOD and consistent with the terms of the
Development Agreement, 3W was given until April 9, 2012 to
cure all monetary defaults and until May 8, 2012 to cure all
non—monetary defaults.

In lieu of curing the cited defaults, 3W submitted a letter to
DbNR dated April 8, 2012, requesting additional time to cure
all monetary defaults. A copy of 3Ws letter dated April 8,
2012 is attached as Exhibit IV.

CURRENT STATUS OF SUBJECT DEVELOPMENT AGREEMENT:

Despite the issuance of NODs cited above, 3W remains delinquent in
its payments of Development Agreement Fees and satisfying non-
monetary benchmark deadlines. The current statuses of 3Ws monetary
and non-monetary obligations are summarized below.

1. Development Agreement Fees (Monetary). 3W has paid DLNR
$260,360.25 in Development Agreement Fees, accrued late fees,
and interest penalties. The last Development Agreement Fee
installment 3W paid was credited to the third quarterly

3W previously submitted a written request to extend the deadline for obtaining
a NUG determination to October 31, 2011 arid to amend the Development Agreement.
3W also submitted a check to DLNR (dated September 19, 2011) in the amount of
$96,275.35. OLNR was notified by memorandum dated October 10, 2011, that the
check was returned due to insufficient funds. Consequently, approval of 3W’s
requested extension and amendment was held in abeyance and the NOD dated October
13, 2011 was issued.

In response DLNR submitted a letter to 3W dated December 21, 2011, in which
DLNR agreed to meet 3W provided 3W first submit written explanations of its
inability to comply with the terms of the Development Agreement, proposed
remedies and timeliries, and evidence of 3Ws ability to pay past due amounts and
future development fees. A copy of DLNR’s letter dated December 21, 2011, j
attached as Exhibit III.b.



West Wind Works, LLC Page 4 si•’ DSOD• 266
‘l’MK (1) 9-1-031:001 (Ewa Feedloi) May 25, 2012
rpermj nate 1)eve I oprnen t Agreement

instaLlment due May 24, 2011. As of the May 25, 2012, the date
of Lhis Land Uoa:rd meeting, 3W is $374,375.35 in arrears.’

2. Land Use Entitlements, Regulatory/Utilities Approvals, and
Power Purchase Agreements (Non-Monetary). ‘I’hus far, 3W has
failed to meet the following non-monetary benchmark deadlines
set forth in the Development Agreement:

A. Prepare a draft HA for 3W’s proposed renewable energy
park and have the Draft EA published in OEQC’s The
Environmental. Notice by October 31, 2011;

H. Obtain a NUG determination or approval from J-Iawaii
Electric Company by June 30, 2011;

C. Have a SMP application accepted by the City by December
31, 2011; and

D. Have a CUP application accepted by the City by January
5, 2012.

REMARKS:

En a letter dated January 4, 2012, attached as Exhibit V.a, 3W
proposed to pay on or before March 9, 2012, all past due payments
and all remaining payments to DLNR expected through November 23,
2013, and requested converting the Development Agreement into a
“Conditional Lease”. in response, DLNR requested 3W to provide
specific information necessary for DLNR to properly evaluate 3W’s
alternate proposal As indicated in DLNR’s letter to 3W dated
March 2, 2012, attached as Exhibit V.c, DLNR reminded 3W that “Ia)s
previously explained to you in our meeting and then again in
writing, the Development Agreement that was entered into is probably
the most the land Board can legally approve at this point,
especially because the Chapter 343 requirements have not yet been
satisfied.”

Although as of yet no written response from 3W has been received by
DLNR, DLNR has received a letter from International Electric Power
(“IEP’) dated April 23, 2012.’ Therein, IEP ensures 3W will cure
all monetary defaults, proposing two installments totaling
$368,287.85 be made to DLNR on May 2, 2012 and May 30, 2012.
Thereafter, IEP requested to meet with DLNR to discuss how 3W’s
proposed renewable energy project might move forward. A copy of
IEP’s April 23, 2012 letter to DLNR is attached as Exhibit vi.

The amount owed as of May 25, 2012 is applicable through May 31, 2012, after
which, pursuant to the Development Agreement, additional late fees and/or
interest will be applied. The amount owed is allocated as follows: $345,025.35
in Development Fees; $18,975.00 in interest; $10,000 in Extension Fees; $350.00
in Monthly Late Fees; and $25.00 service charge for a returned check due to
insufficient funds.

Letters from DLNR to 3W (dated February 3, 2012 and March 2, 2012) both
requesting information from 3W are attached as Exhibits V.b and V.c,
respectively.

3W previously identified IEP as a financial partner and majority shareholder
in an entity being formed to own the renewable energy project proposed by 3W.
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Notwithstanding the above requests, as of the date of this Land
Board meeting, May 25, 2012, 3W has not provided the information
requested by DLNR Lhat is necessary to allow a proper evaluation of
any alternative resolution 3W has, or intends to propose. Moreover,
as DLNR has previously notified 3W, the Development Agreement is
probably the most the Land Board can legally approve considering
Chapter 343 requirements have not been satisfied.

Based on the foregoing, and considering 3W’s continuing inability to
satisfy both monetary and non—monetary requirements set forth in the
Development Agreement; or cure both monetary and non-monetary
defaults pursuant to the Development Agreement, Staff recommends
13LNR terminate the DevelopmenL Agreement, effective as of May 25,
2012, the date of this meeting.’

Subject to BLNR’s approval to terminate the Development Agxeement,
pursuant to Section 171-13, Hawaii Revised Statutes, 3W, including
3W principles and/or partners, may not be eligible to purchase or
lease public lands, or be granted a license, permit, or easement
covering public lands for a period of five years from the date of
termination.’

RECOMMENDATION: That the Board terminate the Development Agreement
effective as of May 25, 2012, pursuant to Paragraph 13 of the Development
Agreement, and without waiving any other remedies to which the State may
be entitled:

1. Authorize retention of any advance payment of Development
Agreement Fees or other payments or charges made by 3W;

2. Authorize the prosecution of any claim against 3W for
Development Agreement Fees or other payments or charges that
accrued prior to the effective date of termination, including
interest thereon;

3. Authorize the assertion of any claim that the State may have
against the 3W for any damages, costs, or expenses, suffered
or incurred by the State; and

4. Require 3W to remove, at 3W’s sole cost and expense,
immediately and with due diligence, any improvements made on
or to the Subject Property by 3W and return the portions of

Staff is cognizant of the fact that it. takes a minimum of 4 Board members to
vote in favor of, or against a proposed course of action, in order for any board
action to take place. In the event the majority of the Board is inclined to
accept a payment or allow 3W more time, staff strongly recommends no payment
should be accepted unless the payment cures all outstanding monetary arrearages,
and such payment should be made by 3W unconditionally. Unconditionally would
mean no promise or obligation upon the State or DLNR to subsequently negotiate
even the possibility of amending certain provisions of the DA.

At its meeting on August 8, 2008, under Agenda Item D-lO, the Land Board, in
part, approved in principle of the issuance of a direct lease to 3W covering
State lands in Kahuku-Malaekahana, Koolauloa, Oahu, Tax Map Key (1) 5-6-08:06.
At the time the Land Board was informed that 3W had not had a lease, permit or
other disposition of State lands terminated within the last five (5) years due to
non-compliance with such terms and conditions. As a result of the termination of
this Development Agreement, the Land Board may be subsequently requested to
rescind its prior approval in principle to issue 3W a direct lease.
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the Subject Property under such 3W-made improvements to a good
and even grade; and

5. Provided that the termination of the Development Agreement
shall not revoke the Board’s prior approvals of August 25,
2006, under Agenda Item 13-12, and August 14, 2009, under
Agenda Item H-S.

Respectfully Submit ed,

Gavin Chun

,

/Project Development Specialist

APPROVED FOR SUBMITTAL: 1/

illiam J. i1a, Jr.., Chairperson

‘ Land Board Meeting: May 25, 2012; D—16; Deferred:
1/ 1Deferred for sixty (60) days.
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DEVELOPMENT AGREEMENT

for

copy

FORMER EWA FEEDLOT SITE

Department of Land and Natural Resources
Land Division
State of Hawaii

EXHIBIT “1’
-I.iI



DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT (the “Agreement”) is made and effective this
24th day of November, 2010 (“Effective Date”), by and between the STATE OF HAWAII, by
its Chairperson of the Board of Land and Natural Resources (“Chairperson”) by the authority
granted by the Board of Land and Natural Resources (“Board”) at its meetings held on August
25, 2006 and August 14, 2009, for the Department of Land and Natural Resources, Land
Division, whose principal place of business and post office address is 1151 Punchbowl Street,
Room 220, Honolulu, Hawaii 96813, (“State”), and WEST WIND WORKS, LLC, a Hawaii
limited liability company, whose principal place of business and post office address is 67-287
Kahaone Loop, Waialua, Hawaii 96791, (“Developer”).

RECITALS:

A. The State owns in fee simple that certain parcel of land situated at Honouliuli,
Ewa, Oahu, Hawaii and shown as the shaded area on Exhibit A. The parcel consists of
approximately 110.106 acres and is identified by Tax Map Key No. (1) 9-1-031:001. The parcel
is also known as Land Court Lot 12022, as shown on Land Court Map 888 of Land Court
Application 1069 and described on Land Court Certificate ofTitle No. 498,504. The parcel shall
be referred to hereinafter as the “Subject Property.”

B. The Board made a finding on August 25, 2006, that the public interest demanded
that the Subject Property be approved for disposition by lease through a direct negotiation
process. On November 8, 2009, the State issued a Request for Qualifications / Request for
Proposals (“RFQIRFP”) for the Former Ewa Feedlot to select a developer to develop the
Subject Property.

C. Pursuant to the RFP process, Developer submitted a development proposal
entitled “OAHU RENEWABLE ENERGY PARK OAHU, HAWAII: Development Proposal For
The Former Ewa Feedlot,” dated March 30, 2010 (“Development P1an’, incorporated herein by
reference, for its proposed Oahu Renewable Energy Park, which provides for the development of
different renewable energy facilities by various providers, including wind, solar, and biomass
facilities, under a ground lease arrangement between Developer and the State.

D. Developer has represented that it will be the sole entity responsible for the lessee’s
performance under the lease and will not issue subleases to the individual providers.

B. Pursuant to the RFP process, the State selected Developer to enter into exclusive
negotiations of a development agreement and lease for the Subject Property.

F. This Agreement sets forth the terms and conditions that Developer must satisfy in
order for it to be issued a ground lease for the Subject Property, which terms and conditions
include, among other things, Developer to pay fees to the State during the terra of this
Agreement, obtain all governmental, quasi-governmental and utility land use entitlements,
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approvals, permits, and power purchase agreements necessary to develop and operate
Dcvelopers proposed project.

G. The State will lease the Subject Property to Developer under a ground lease with a
term not to exceed sixty-five (65) years upon Developer successfully performing all
requirements set forth in this Agreement.

H. This Agreement itself does not convey any right, title or possessory interest in the
Subject Property. Developer will not have any right to occupy or possess any part of the Subject
Property, until a lease or right of entry for the Subject Property has been executed and delivered.

AGREEMENT:

In consideration of the recitals and the mutual covenants, obligations and conditions set
forth in this Agreement, the State and Developer hereby mutually agree as follows:

I. Term. The term of this Agreement shall commence on the effective date stated
above and terminate on December 31, 2013 (the “Expiration Date”), unless terminated sooner
pursuant to the terms of this Agreement.

2. Development Agreement Fees to State. During the term of this Agreement,
Developer shall pay to the State in legal tender of the United States of America, Development
Agreement Fees in the sum of THREE HUNDRED FORTY-FWE THOUSAND AND NO/l00
DOLLARS ($345,000.00) per year, which shall be paid quarterly, in advance, commencing on
the Effective Date. The initial quarterly payment shall be $30,000.00 payable upon execution of
this Agreement and the balance of the initial quarterly payment of $56,250.00 shall be added to
the second quarterly payment in the event that Developer elects to proceed following the
conclusion of the Due Diligence Period as set forth in Section 6. In the event the Effective Date
does not occur on the first of the month, the quarterly payments thereafter shall be due and
payable on the same day of the month as the date of the Effective Date, in February, May,
August, and November of each year during the term of this Agreement. The interest rate on any
and all unpaid Development Agreement Fees shall be at one percent (1%) per month, with a
service charge of FIFTY and NO/100 DOLLARS ($50.00) per month for each delinquent
payment. It is understood that if the lease is issued by the State in accordance with the
provisions of this Agreement, that the annual Development Agreement Fee that has been paid
hereunder for any period of time after the effective date of the lease will on a pro rata basis be
credited against the initial base rent payable under the lease.

3. Taxes and Assessments. Developer shall be responsible for all taxes and
assessments applicable to or arising from the Subject Property. Developer will pay or cause to
be paid all taxes, assessments or other governmental charges levied upon any of Developer’s
property or Developer’s income derived from the Subject Property or under this Agreement
before the same become delinquent.
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4. Development PIan

a. In response to the State’s RFQ/RFP, Developer prepared and submitted tothe State a proposed development plan for its proposed Oahu Renewable Energy Park datedMarch 30, 2010, a copy of the conceptualized development plan map is attached hereto asExhibit B and made a part hereof (as the development plan map). The approval of the selectionof Developer by the Chairperson shall not be deemed a warranty or other representation on thepart of the State or DLNR that Developer will be able to obtain all necessary federal, state andcounty entitlements, permits or other approvals required to enable Developer to develop itsproposed project.

b. The Development Plan contemplates the development and operation ofDeveloper’s proposed Oahu Renewable Energy Park (“ORP”) on the Subject Property with thefollowing renewable energy components:

1) Onshore ORP Substation. An onshore substation that will houseinterconnection and power-correction equipment for the ORP’s individual power providers.

2) Wind to Hydrogen Project. A five-acre 5 megawatt (“MW”) windto hydrogen conversion facility.

3) Biomass-to-Energy Project. A 10-acre 5 MW biomass-to-energyfacility (which may include a biomass-to-fuel component).

4) Tracking Solar Farm. A 28-acre 5 MW solar farm.

5) Renewable Expansion Area. Additional 57-acre area reserved forfuture solar farm(s).

c. Developer assumes all risks of development. Developer agrees and admits
that Developer is solely at risk with respect to the profitability or financial success of theproposed ORP.

5. Condition of the Subject Property. The Subject Property shall be leased in an “as
is” condition, and the State makes no representations regarding the condition of the SubjectProperty or the suitability of the Subject Property for the proposed ORP. Developer shall, at its
sole expense, be responsible for conducting its own investigations and due diligence regarding
the Subject Property and any site work necessary to develop the ORP, including but not limited
to demolishing existing improvements and removing hazardous materials, if any.

6. Due Diligence Period. Developer shall have ninety (90) days from the EffectiveDate to conduct a due diligence investigation (the “Due Diligence Period”). Developer may
request, in writing, an extension of the Due Diligence Period, and the Chairperson may, in
his/her sole and absolute discretion, extend the Due Diligence Period provided any extension
shall be conditioned on Developer’s payment of an extension fee equal to TWENTY-EIGHT
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THOUSAND SEVEN HUNDRED F1F’I’Y AND NO/lOU DOLLARS ($28,750M0) per 30-day
increment of the due diligence extension period.

Developer shall be responsibic For all costs associated with its due diligence
investigation. Copies of all due diligence reports shall be provided to the State and shall identify
DLNR as an authorized user of said reports.

Developer may, as the result of its due diligence investigation, elect to terminate
this Agreement by providing written notice to the State prior to the expiration of the Due
Diligence Period (including any extended Due Diligence Period approved by the Chairperson).
In the event Developer provides such written notice of its decision to terminate this Agreement,
the State shall retain all sums paid by Developer, and Developer shall have no obligation to pay
any remaining balance of the initial quarterly development fcc payment or any future
development fee payments and neither Developer nor DLNR shall have any further rights, duties
or obligations under this Agreement.

7. Right of Entry. After execution of this Agreement, the State will grant Developer
a right of entry. The right of entry will authorize Developer, including its employees, agents,
consultants, counsel, advisors, equity owners, contractors and subcontractors, to enter the Subject
Property with prior notice and, while thereon, make surveys arid appraisals; take measurements,
geotechnical investigation, test borings, other tests of surface and subsurface conditions and soil
tests and sampling; make structural and engineering studies, and inspect the Subject Property, all
at Developer’s sole cost and expense. The right of entry shall not grant Developer any right to
develop, construct or install any improvements on the Subject Property, and Developer will not
have any such right to develop, construct or install any improvements on the Subject Property
until the lease has been executed and delivered. Under such right of entry, Developer shall
indenmify, defend and hold and save the State harmless from and against all claims, demands or
liability for loss or damage, including property damage, personal injury and wrongful death,
mechanic’s and material men’s claims, design or construction defects, and third party claims,
arising out of or in connection with any such entry upon the Subject Property by Developer or its
employees, agents, consultants, contractors and subcontractors. The foregoing covenants of
Developer shall survive any termination of this Agreement.

8. Environmental Assessments/Environmental Impact Statements.

a. At its sole cost and expense, Developer shall prepare and process any and
all required environmental assessments, environmental impact statement preparation notices, and
environmental impact statements (“EAIEIS”) required under Chapter 343 of the Hawaii Revised
Statutes (“HRS”) and for Developer to implement the Development Plan.

b. Without limiting the foregoing, Developer shall prepare a draft
environmental assessment (“EA”) for the Development Plan and have the draft EA published in
the State of Hawaii Office of Environmental Quality Control’s (“OEQC”) The Environmental
Notice by no Later than October 31. 2011. Developer shall diligently follow the EA process,
prepare the final EA, and obtain issuance of a Finding of No Significant Impact (“FONSI”) by
no later than August31, 2012.

Development Agreement for
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The State may, in the sole and absolute discretion of thc Chairperson, clect
to extend the EA arid FONSI deadlines above, subject to Developer’s payment of an extension
fee equal to TEN THOUSAND AND NO/l00 DOLLARS ($10,000.00). If the State elects to do
so, Developer shall diligently and with all commercially reasonable efforts seek to submit the
draft BA and obtain the FONSI by the extended deadlines. The extension fee shall be in addition
to the J)cvclopmcnt. Agreement Fees, and Developer shall pay all applicable 1)evclopment
Agreement Fees and other payments and charges due hereunder during any such extended
period.

Notwithstanding the foregoing, if a FONSI is not issued by the required
deadline for the reason that a full environmental impact statement (“EJS”) is required, Developer
may request, in writing, that Developer be allowed to pursue development of the ORP under the
Agreement by preparing and processing a full US. The State may, in the sole and absolute
discretion of the Chairperson, approve Developer’s request, provided such approval shall be
made subject to (i) specific deadlines acceptable to the Chairperson for Developer to submit and
obtain final acceptance of the EIS, (ii) a revised timeline with revised deadlines acceptable to the
Chairperson for Developer to apply for and obtain all necessary land use entitlements,
utilities/regulatory approvals, and agreements under Section 9 below; and (iii) Developer’s
payment of an extension fee equal to TEN THOUSAND AND NO/100 DOLLARS
($10,000.00). The extension fee shall be in addition to the Development Agreement Fees, and
Developer shall pay all applicable Development Agreement Fees and other payments and
charges due hereunder during any such extended period.

c. It is understood and agreed that if a FONSI is not issued and/or a full
environmental impact statement or statements (“US”) is or are required, Developer shall be
required to obtain the State’s “final approval” of the Development Plan, and that the State’s final
review and fmal approval or disapproval of the Development Plan shall not occur until after
Developer has received final non-appealable acceptances of all required final EIS covering the
Development Plan and until after all such final EIS are presented at a public meeting of the
Board. It is understood and agreed that the State shall have the right to withhold final approval
of the Development Plan and to terminate this Agreement if, based on the final EIS or matters
raised in connection therewith, the State decides that implementing the Development Plan is not
acceptable or desirable. In making this decision, the State shall not be limited to considering the
factors involved in determining whether the final EIS is or are legally acceptable under HRS
Chapter 343. Rather, the State shall have the right to consider fully all the environmental factors
involved in the Development Plan and to weigh the benefits against the adverse impacts of the
Development Plan and may withhold final approval of the Development Plan and terminate this
Agreement for reasons including, but not limited to: (1) the adverse environmental impacts
resulting from implementing the Development Plan, including environmental, economic, social,
and cultural impacts; (2) the inadequacy of measures proposed by Developer to mitigate the
adverse environmental impacts of the Development Plan identified in the final HIS; (3) the nature
of any adverse environmental impacts of the Development Plan as identified in the final HIS
which cannot be avoided or mitigated; or (4) alternatives described in or raised in connection
with the final EIS.
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Within sixty (60) days after all final EIS have been presented at a public
meeting of the Board, the State shall notify l)eveloper whether the State has: (a) granted final
approval of the Development Plan; (b) granted final approval of the Development Plan subject to
Developer’s acceptance of certain specified conditions; or (c) denied final approval of the
Development Plan and will terminate this Agreement. Within thirty (30) days of Developer’s
receipt of notice of any specified conditions to State’s final approval, Developer shall notify
State in writing whether it accepts such conditions. If Developer fails to accept such conditions
within the thirty-day period, the State shall be deemed to have denied final approval of the
Development Plan and to have elected to terminate the Agreement. No such final approval of
the Development Plan by the State shall be deemed a warranty or other representation on its part
that Developer will be able to obtain all necessary federal, state and county entitlements, permits
or other approvals required to enable Developer to develop the Subject Property in accordance
with the Development Plan.

9. Developer to Obtain All Necessary Land Use Entitlements, Regulatory/Utilities
Approvals, and Power Purchase Agreements.

a. Developer shall at Developer’s sole cost and expense, expeditiously and
diligently seek to obtain all necessary and appropriate land use entitlements, permits, and
regulatory approvals, including, but not limited to, all special management area, public utilities,
and other approvals, permits and entitlements from the United States of America, Stale of Hawaii
(including the State Legislature if applicable and Public Utilities Commission), City and County
of Honolulu (“City”), and Hawaiian Electric Company (“HECO”) so as to enable Developer to
develop and use the Subject Property in accordance with the Development Plan. Developer shall
use its diligent and all commercially reasonable efforts to obtain all required approvals, permits
and entitlements from the United States of America, State of Hawaii, City, and HECO prior to
expiration of the term of this Agreement.

b. Without limiting the foregoing, Developer shall comply with the deadlines
set forth below to apply for, and obtain the following entitlements and approvals:

1) Non-Utility Generator (“NUG”) Determination/Approval.
Developer shall, by no later than June 30, 2011, obtain NUG determinations or approvals from
the Hawaiian Electric Company for (A) the 5 MW wind-to-hydrogen component; (B) the 5 MW
biomass-to-energy component; (C) the 5 MW tracking solar farm component; and (D) the 5+
MW expansion solar farm(s).

2) Special Management Area Permit (“SMP”. Developer shall, by
no later than December 31, 2011, have its application accepted by the City for an SMP that
allows Developer to develop and use the Subject Property in accordance with the Development
Plan, and by no later than December 31, 2012, obtain SMP approval from the City Council. In
the event separate applications are required for certain renewable energy components, all such
applications must be accepted by the City, and all such SMP approvals obtained from the City
Council, by the deadlines specified above.
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3) Conditional Use Permit (“CUP”). Developer shall, by no later
than January 5, 2012, have its application accepted by the City for a CUP that allows Developer
to develop and use the Subject Property in accordance with the Development Plan, and by no
later than December 31, 2012, obtain CUP approval or a written confirmation from the City
confirming that a CUP is not required to implement the Development Plan. In the event separate
applications are required for certain renewable energy components, all such applications must be
accepted by the City, and all such CUP approvals or confirmations obtained from the City by the
deadlines specified above.

4) Flight Path Easements. The Subject Property is encumbered by
flight easements in favor of the United States of America. Developer shall, prior to the
Expiration Date, obtain approval from the United States of America (including the Federal
Aviation Administration) and the State Department of Transportation (if applicable) that allows
Developer to develop and use the Subject Property in accordance with the Development Plan.

5) Power Purchase Agreements (“PPA”). Developer shall, by no
later than July 31, 2012. obtain fully executed PPAs for (A) the 5 MW wind-to-hydrogen
component; (B) the 5 MW biomass-to-energy component; (C) the 5 MW tracking solar farm
component; and (D) the 5+ MW expansion solar farm(s).

6) State of Hawaii Public Utilities Commission (“PUC”) Approval.
Developer shall, by no later than January 31, 2013, obtain PUC approval of the PPM for(A) the
5 MW wind-to-hydrogen component; (B) the 5 MW biomass-to-energy component; (C) the 5
MW tracking solar farm component; and (D) the 5+ MW expansion solar farm(s).

The State may, in the sole and absolute discretion of the Chairperson, elect to
extend the deadlines for any of the entitlements/approvals/PPAs listed above, subject to
Developer’s payment of an extension fee equal to TEN THOUSAND AND NO/I 00 DOLLARS
($10,000.00) per each entitlementlapprovalfPPA extended. If the State elects to do so,
Developer shall diligently and with all commercially reasonable efforts seek during such
extension period to obtain the necessary entitlements, permits, governmental or regitlatory
approvals. The extension fee shall be in addition to the Development Agreement Feçs, and
Developer shall pay all applicable Development Agreement Fees and other payments and
charges due hereunder during any such extended period.

c. Prior to issuance of a lease, Developer shall conduct and submit a metes
and bounds survey description of the Subject Property, for approval by the Chairperson.

d. Developer shall, within 30 days of the State’s request, provide the State
with a written report and shall meet with the State and/or the State’s stafT regarding the status of
and material issues relating to Developer’s due diligence and Developer’s efforts to obtain the
required entitlements and approvals.

10. Modifications to the Development Plan. Developer shall be entitled to make such
changes and modifications thereto as may be required to address and satisfy any comments made
or issues raised by the appropriate agencies of the United States of America1 State of Hawaii,
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City and County of Honolulu, or Hawaiian Electric Company without the further consent or
approval of the Slate, so long as: (a) Developer provides advance written notice to the State of
the changes or modifications, including a reasonably specific explanation of why the changes
and modifications are being undertaken and their anticipated effect; and (b) such changes or
modifications do not: (i) materially alter or change the devclopmen( of the ORP as set forth in
the Development Plan, including without limitation, the nature, size, and quality of the
renewable energy components; (ii) reduce the rents to be paid under the lease; (iii) do not
provide for uses that are not permitted by applicable laws or ordinances; or (iv) adversely affect
or delay for more than six (6) months the development tirnelinc,

In addition, the State recognizes that from time to time the Development Plan may
require changes or modifications initiated by Developer. Developer may make any such changes
or modifications to said Development Plan with the prior written consent of the State, which
consent may be withheld by the State if such changes or modifications: (a) require the
preparation of a new or supplemental EA or EIS; (b) materially alter or change the development
of any of the renewable energy components as set forth in the Development Plan, including
without limitation, the nature, size, and quality of said components; (c) reduce the rents to be
paid under the lease; or (d) adversely affect or delay for more than six (6) months the
development timeline.

ii. Agreement to Issue Lease. The terms of the lease to be issued by the State to the
Developer for the Subject Property shall be negotiated between the State and Developer;
provided, however, that the lease rents shall not be less than (a) fair market rent as determined by
independent appraisal pursuant to Section 171-17(b), HRS, as amended, and (b) the lease rents
provided in the Developer’s development proposal. The lease shall encompass the entire Subject
Property and payment of the lease rent for the entire Subject Property shall commence upon
issuance of the lease. Notwithstanding the foregoing, it is understood and agreed that the State
shall issue the lease only if Developer has fully complied with all of the terms and conditions of
this Agreement and satisfactorily complied with each of the following conditions:

a. Final EA and FONSI. Developer shall have caused to be published in the
OEQC The Environmental Notice a final BA and FONSI covering the entire Development Plan
and all of the renewable energy components proposed in the Development Plan.

b. Final Approval of Development Plan. Developer shall have obtained the
State’s final approval of the Development Plan if required pursuant to Section 8.c. hereof.

c. Land Use Entitlements and Approvals. Developer shall have obtained
from the United States of America, State of Hawaii (including the State Legislature if applicable,
and Public Utilities Commission), City and County of Honolulu, and Hawaiian Electric
Company final non-appealable approvals and determinations for all necessary land use, zoning,
special management area, utilities, and other approvals, permits, agreements, and entitlements to
enable Developer to develop the Subject Property in accordance with its Development Plan.

d. Lease Rent. Developer and the State shall have agreed on the lease rent
payable under the lease.
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e. Eijicin. Developer shall have submitted evidence reasonably
satisfactory to the Chairperson that Developer has adequate funding and/or financing to fully
develop the Subject Property in accordance with its Development Plan, including without
limitation, pro forma financial statements for the project, financing and/or equity commitment
letters, and confirmations/evidence of tax credit eligibility.

12. Developer’s Right to Terminate Agreement. Developer may at any time prior to
the Expiration Date (subject to extension in accordance with Scction 25 below), at its option and
in its sole and absolute discretion by giving written notice thereof to the State, terminate this
Agreement, for any of the following reasons:

a. If Developer is unable to obtain at any time and for any reason: (1) the
necessary United States of America, State of Hawaii (including the State Legislature if
applicable, and Public Utilities Commission), City and County of Honolulu, and Hawaiian
Electric Company land use, zoning, special management area, approvals and power purchase
agreements to allow for the development of the Subject Property in accordance with the
Development Plan, (2) the State’s final approval the Development Plan if required under Section
8.c. or (3) the State’s consent to Developer’s proposed modifications to the Development Plan;

b. Determination by Developer based on its environmental assessment and
review of the Subject Property that the Subject Property is subject to environmental
contamination, remediation and/or clean up issues which are deemed unacceptable to Developer;

c. Imposition by the United States of America, the State of Hawaii, and/or
City and County of Honolulu of onerous requirements or conditions on Developer’s receipt of
the land use, zoning, special management area, or Public Utilities Commission entitlements or
approvals necessary to implement the Development Plan, which requirements or conditions are
unacceptable to Developer; and

if Developer exercises its option to terminate this Agreement for any of the
reasons above, Developer (1) shall not be entitled to any compensation or other payment
whatsoever by the State on account of such termination or for any improvements constructed by
Developer on the Subject Property (if any), and (2) shall deliver to the State, without Cost or
charge, copies of all plans, specifications, permits and studies prepared for or germane to the
Subject Property or part thereof.

13. State’s Right to Terminate Agreement. The State may at its option and in its sole
and absolute discretion by giving written notice thereof to Developer, terminate this Agreement
for any of the following reasons:

a. If a FONSI is not issued and the State withholds or denies “final approval”
to the Development Plan as required in Section S.c. hereof, including Developer’s failure to
accept within the specified time period the conditions to the State’s final approval;
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b. If the State withholds or denies consent to Developer’s proposed
modifications to the Development Plan as provided in Section 10 hereof and Developer will not
or cannot implement the Development Plan without the proposed modifications;

c. If Developer fails to obtain all United States of America, State of Hawaii
(including the State Legislature if applicable, and Public Utilities Commission), City and County
of Honolulu, and Hawaiian Electric Company entitlements, permits, approvals and power
purchase agreements necessary for implementation of the Development Plan by the applicable
deadlines specified in Section 9.b. hereof, or if no deadline is so specified, prior to the Expiration
Date, (subject to any extensions of deadlines or the Expiration Date approved pursuant to this
Agreement);

d. If Developer fails to make full payment of any installment of the
Development Agreement Fees or full payment of any other payments or charges due hereunder
at the times and in the manner provided in this Agreement, and this failure continues for a period
of more than thirty (30) days after delivery by the State of a written notice of breach or default
and demand for cure, by personal service, registered mail or certified mail to Developer;

c. If Developer becomes bankrupt or insolvent, or seeks protection under any
provision of any bankruptcy or insolvency law or any similar law providing for the relief of
debtors, or abandons the project contemplated under the Development Plan, or if any assignment
is made of Developer’s rights hereunder for the benefit of creditors;

f. If Developer fails to observe and perform any of the material covenants,
terms, and conditions contained in this Agreement and on its part to be observed and performed,
and such failure continues for a period of more than sixty (60) days after delivery by the State of
a written notice of breach or default and demand for cure (set forth in reasonable detail), by
personal service, registered mail or certified mail to Developer;

g. If the Subject Property or any part of the Subject Property, appurtenances
or improvements are used, or intended to be used in any manner to commit or to facilitate the
commission of a crime; or

h. If the Developer is not in compliance with HR.S section 171-36(4).

Upon any termination under this Section, this Agreement shall become null and
void except as to any provisions which expressly survive its termination, Developer will not be
entitled to issuance of a lease for the Subject Property, Developer shall have no rights to develop
the Subject Property or any part thereof, and Developer shall have no rights or interest
whatsoever in or to the Subject Property. Upon termination and without waiving any other
remedies to which it may be entitled, the State shall be entitled to: (1) retain any advance
payment of Development Agreement Fees or other payments or charges made by Developer, (2)
prosecute any claim against Developer for Development Agreement Fees or other payments or
charges that accrued prior to the effective date of termination of the Agreement, including
interest thereon; (3) assert any claim that it may have against Developer for any damages, costs,
or expenses, suffered or incurred by the State; and (4) require Developer to remove, at
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Developer’s sole cost and expense, immediately and with due diligence, any improvements made
on or to the Subject Property by Developer and return the portions of the Subject Property under
such Developer-made improvements to a good and even grade, which obligation shall survive
termination of this Agreement.

In the event the lease for the Subject Property is issued as per this Agreement, this
Agreement shall terminate in its entirety on the date that is one day after the date that the Lease
for the Subject Property is issued to Developer, and shall thereupon automatically become null
and void, except as to any provisions of this Agreement which expressly survive its termination.

14. Liens. Developer will not commit or suffer any act or neglect whereby the
Subject Property or any improvements thereon or the estate or interest of the State therein shall at
any time during the term of this Agreement become subject to any attachment, judgment, lien,
charge or encumbrance whatsoever, and will indemnitr, defend and hold the State harmless from
and against all loss, cost or expense with respect thereto (including reasonable attorney’s fees).
If any lien for work, labor, services or materials done for or supplied to the Subject Property by,
on behalf of or through Developer is filed against the Subject Property, Developer shall have
sixty (60) days from the date of filing in which to cause such lien to be discharged of record by
payment, deposit, bond or other reasonably satisfactory alternative approved by the State, as the
case may be. The foregoing covenants of Developer shall survive any termination of this
Agreement.

15. Observance of Laws. Ordinances and Regulations. Each party hereto, and their
respective officers, agents, assigns, employees, consultants and/or contractors, or persons acting
for or on its behalf, shall at all times observe and comply with all applicable laws, ordinances,
rules and regulations of the Federal, State and County governments.

16. Archaeology: Historic Preservation. Developer, including any agent or
contractor, upon encountering any previously unidentified archaeological resources such as
artifacts, shell, bone or charcoal deposits, human remains, or any historic properties or burials,
on the Subject Property, will immediately stop work and contact the State DLNR Historic
Preservation Division in compliance with Chapter 6E, HRS.

17. Recordation. This Agreement shall not be recorded. However, upon request by
either the State or Developer, a short form memorandum of this Agreement shall be prepared by
the State arid shall be duly executed and acknowledged in proper form and may be placed of
record so as to give public notice as to the existence of this Agreement.

18. Notices. Any notice or demand to the State or Developer provided for or
permitted by this Agreement shall be given in writing and: (a) mailed as registered or certified
U.S. mail, return receipt requested, postage prepaid. addressed to such party at its post office
address herein specified or the last such address designated by such party in writing to the other;
or (b) delivered personally within the City and County of Honolulu to the State or to any officer
of Developer, or (c) sent by facsimile transmission (herein “Fax”) to the Fax number, if any, of
such party as specified herein or such other Fax number designated by such party in writing to

7ii
/ ?‘IHDcvclopmen( Agrccmtnt for
IFomierEwaFeedlot Si te

‘‘
. :.



the other. Any such written notice shall be deemed conclusively to have been received at the
time of such personal delivery, or receipt of Fax, or at 4:00 p.m. on the third business day after
being deposited with the United Stales mail as aforesaid, as follows:

If to the State: Board and Dcpartment of Land and Natural
Resources
1151 Punchbowl Street, Room 220
Honolulu, Hawaii 96813
Attention: Chairperson
Fax no.: (808) 587-0390

And a copy to: Department of the Attorney General
Attention: Land/Transportation Division
Kekuanaoa Building
465 South King Street, Suite 300
Honolulu, Hawaii 96813
Fax no.: (808) 587-2999

If to Developer: Keith Avery
West Wind Works, LLC
67-287 Kahaone Loop
Waialua, Hawaii 96791
Email: keith@westwindworks.com

19. Status Reports — Developer Cooperation. Developer acknowledges that State’s
staff may be required to periodically report to the Board of Land and Natural Resources during
the term of this Agreement on the status of Developer’s progress under the Agreement.
Developer agrees to reasonably assist State’s staff in making such reports, including without
limitation, upon commercially reasonable advance written notice, having a representative
available to answer questions at any meetings of the Board at which such reports are given,
providing information that State’s staff reasonably requests for the purposes of making such
reports, and being available to meet with the State’s staff prior to the time such reports are made.

20. Costs and Attorney’s Fees. Developer shall pay all costs, including reasonable
attorney’s fees, and expenses which may be incurred by or paid by the State in enforcing the
covenants and conditions of this Agreement, in recovering possession of the Subject Property, or
in the collection of delinquent fees, taxes, assessments, and any and a.ll other charges. In case the
State shall, without any fault on its part, be made a party to any litigation commenced by or
against the State, the Developer shall pay all costs, including reasonable attorney’s fees, and
expenses incurred by or imposed on the State.

21. Construction and Amendment. This Agreement has been negotiated extensively
by Developer and the State with and upon the advice of their respective counsel, all of whom
have participated in the drafting hereof Consequently, the usual rule of construction shall not be
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applicable, which provides that the document is to be intcrprctcd against the interests of the partywho has primarily drafted the language in an agreement. No amendment or modification of thisAgreement or any Exhibit attached hereto shall be effective unless incorporated in a writteninstrument executed by the State and Developer. The State and Developer agree to execute suchother documents and instruments as may be reasonably requested by the other party and as may
be necessary to effectuate the terms of this Agreement.

22. Partial Invalidity. In case any one or more of the provisions contained hereinshall, for any reason, be held to be invalid, illegal or unenforceable in any respect which is notmaterial to the transactions contemplated hereunder, such invalidity, illegality orunenforceability shall not affect any other provisions of this Agreement, but this Agreement shall
be construed as if such invalid, illegal or unenforceable provision or provisions had never beencontained herein.

23. Assignment. Any and all rights hereunder granted to Developer may not be sold,
assigned, conveyed or transferred in any manner by Developer to any other person or entity
without the prior written consent of the State, such consent not to be unreasonably withheld,conditioned or delayed1 and any such sale, assignment, conveyance or transfer in breach of thisprovision shall be null and void; provided, however, that the State may withhold consent if theState detenumes the potential purchaser, assignee, or transferee does not possess the experience,expertise or financial capacity to perform the Developer’s obligations under this Agreement or
that the proposed sale, assignment, conveyance or transfer is inconsistent with the purpose,intent, qualification process, or selection process of the RFQIRFP. Notwithstanding the
foregoing, Developer may assign this entire Agreement and the development rights provided for
herein to an institutional lender or lenders providing financing for the development of all or any
portion of the Subject Property as security for the repayment of such loan or loans, with the prior
written consent of the State.

24. State’s Right to Assign. It is specifically understood and agreed that the State
(through the Board) may convey or otherwise transfer the “Subject Property” subject to the terms
and conditions of this Agreement, and assign this entire Agreement (including, but not limited to
the assignment of any lease issued or to be issued under this Agreement) to any other department
or agency of the State of Hawaii, subject to such department or agency affirmatively agreeing to
accept such Subject Property subject to the terms and conditions of this Agreement and assuming
all undertakings and obligations under this Agreement and/or the lease issued or to be issued
under this Agreement. Upon any such assignment, Developer agrees to attorn to the assignee on
the terms and conditions of this Agreement, the lease, or any other lease that is part of this
Agreement.

25. Extension of Agreement. The State may, in the sole and absolute discretion of the
Chairperson, elect to extend the term of this Agreement for a maximum period of twelve (12)
months, subject to Developer’s payment of an extension fee equal to TEN THOUSAND AND
NO/l00 DOLLARS ($10,000.00). The extension fee shall be in addition to any Development
Agreement Fees, and Developer shall pay all applicable Development Agreement Fees and other
payments and charges due hereunder during such extended period.

.— —
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26. Development Rigfts. Upon the expiration or any early termination of this
Agreement for whatever reason (except for termination as a result of the issuance of the lease as
provided for in Section 11 above), all development rights, permits, approvals, plans,
specifications, etc. prepared by or for Developer in connection with Developer’s efforts relating
to or under this Agreement shall, to the extent owned by and/or assignable by Developer, vest
with arid become the Subject Property of the State. At the request of the State, Developer shall
do all things reasonably necessary to assign to the State, all such development rights, permits,
approvals, plans, specifications, etc.

27. Modification. This Agreement may only be amended or modified by written
agreement signed by all parties; provided however, this Agreement may only be amended or
modified with the approval of the Chairperson.

28. DLNR. Notwithstanding anything herein to the contrary, it is specifically
understood and agreed by the parties that: (a) the “State” as used herein means the Department of
Land and Natural Resources, State of Hawaii, and the “Chairperson” as used herein means the
Chairperson of the Board of Land and Natural Resources; (b) whenever action is taken, or
required to be taken by the “State” under this agreement (e.g., approve, disapprove, consent, or
otherwise), it shall be deemed to be an act of only the Board of Land and Natural Resources, and
shall not be construed to be the act of any other department or agency of the State of Hawaii.
Developer acknowledges and accepts the responsibility for obtaining all entitlements and
governmental approvals from the other applicable governing boards, agencies and departments
of the State of Hawaii, City and County of Honolulu, and the United States of America.

29. No Third Party Beneficiaries. No third party beneficiaries are intended by this
Agreement, and the terms and provisions of this Agreement shall not give rise to any right in
third parties to enforce the pmvisions of this Agreement.

30. Nondiscrimination. The use of the Subject Property shall not be in support of any
policy which discriminates against anyone based upon race, creed, color, national origin or a
physical handicap.

31. Counterparts, This Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original and all of which taken together shall constitute
one and the same instrument.

32. Time is of the essence. Time is of the essence in all provisions of this Agreement.

33. exhibits. The following exhibits are attached hereto and made a part of this
Agreement:

A. Map of Subject Property
B. Map of Developer’s Proposed Development Plan dated March 30, 2010
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the dateand year first above written.

Approved and Executed by the Chairperson
pursuant to authority granted by the Board
of Land and Natural Resources at its
meeting held on August 14, 2009.

APPROVED AS TO FORM:

Deputy A(ney General

Dated:_________________________

STATE OF HAWAII

Chairperson the Board of Land and
Natural Resources

State

WEST WIND WORKS, LLC a Hawaii
Limited Liability Company

Its:

Name: tA
Developer

Development Agreement for
Former Ewa Fcedlot Site
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November .30, 20l I

Mr. Keith Chun
l)cpartment of 1.and and Natural R esources

115 I Punchbowl
Honolulu, Hawaii 9(813

Re: Plan For the Oahu Renewable [iicrgy Park Moving lorward

Dear Keith,

I am pleased to inform you that the ORP principles have recently signed a I’erm Sheet

with International Electric Power (IEP) to provide most all project development funding

and ultimately all Project(s) financing up to $1 00+ million. At the same time, it is

painfully obvious that we have not made the latest quarterly payment(s) and missed

certain milestone events.

We take notice that you have followed our i’’ diligently with little room ibr error,

changes or moclilications from the original Development Agreement and have notified us

of any deliults. Rather than reflecting on the Projects missteps I would like to take the

opportunity to explain why this extremely valuable renewable integration project is so

important to the DLNR, Oahu and its residents.

The ORP’s goals have always been to provide Oahu with substantial socio-economic and

energy supply and price security using Oahu’s indigenous and abundant renewable

energy resources, biom ass, solar, wind and bio fuel. The proposed energy integration is

new, state of the art technology, and this has created development issues that are difficult

hurdles and were not anticipated when the ORP was conceived.

We did not anticipate certain site restrictions, individual project financing hurdles, and

other development complications that have required more time to bring such a diverse

and strategically important Project to completion.

I would like to remind the DLNR of the benefits to the state in long tenu Lease payments,

20 year fixed price cicciricity. and favorable balance of fossil fuel trade dollars, as well as

fulfilling the Stale RPS, and providing energy and job diversification. The revenues from

Lease payments alone will he at least $3.5 million to 4.5 million year and represent

substantial Lease revenue for the DLNR. No other development will have the capability

to pay such an amount.
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[here are no flaws or faults to the project viability in lict the benefits keep improvim. as
the ORP design kninulates. The issue isn’t concerning project success but is about how
long ii has taken to work thmugli the various and required steps like placing several
independent or having onc diversi bed energy project on one parcel where investors
require potential independent land title, this is not new but continued to be a critical issue.

‘l’hc process, like most land and energy developments on ()ihii has taken much more
time to develop the infrastructure and interconnecting pieces than anticipated. ‘[hose
pieces arc many, fbr there arc various roadblocks in the process to enlitlcmeuuts, permits
and financing that were not anticipated even alter initial due diligence. Issues like
difficulties in obtaining Power Purchase Agreement(s) with HEC() due to new RF’P
release. FAA limitations, and oilier details.

The history of the Fornier Ewa Feedlot goes back to I 969 when the State spent
$40u-million to help maintain Hawaii’s cattle industry and bought the 110 acre parcel.
The Feed Lot failed and the land has been idle since with no revenues For over 50 years,
until our payments. Now, as we press for more time to gather the final ingredients that
will provide Oahu with a show piece of renewable integration we arc held to a standard
impossible to reach in the short time.

We therefore respectfully request a meeting of all parties to discuss adequate remedies
and realistic time schedule and to cure the default rent payments. The ORP plans to pay
all past clue accounts payable and maintain a reasonable timetable going forward.

Sincerely,

Keith Avery
pre.s’ulent
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Ref. No.: 050D-266

Vu, (1SIS rind t’nutil

Mr. Keith Avery
West Wind Works, LLC
67-287 Kahaone l..oop
Waialua, Hawaii 96791
Email: keitligiwestwindworks.coni

Dear Mr. Avery:

Subject: l)eve.lopment Agreement for the Former Ewa le.ecllot Site between State of Hawaii and
West Wind Works, LLC dated November 24, 2010 (the “Development Agreement’)

We are in receipt of your letter to Keith Chun dated November 30, 2011, in which you acknowledge
West Wind Works, LLC’s defaults under the Development Agreement for failing to make the required
development fee payments and meet various deadlines.

Your letter also requests a meeting to ‘discuss adequate remedies and realistic time schedule and to
cure the default rent payments.’ We are willing to meet with you to discuss this matter, but request that you
first submit for our consideration a written explanation that: (I) details the reasons for 3W’s inability to
comply with the terms of the Development Agreement; (2) explains 3W’s proposed remedies and timcline;
and (3) provides evidence of 3Ws ability to pay the past due development fees totaling $1 82,650.35 (e.g., a
loan commitment letter) and future development fees as described in the Development Agreement (the next
quarterly installment of $86,250.00 being due on Februaiy 24. 2012).

As you are aware, the cure period cited in the most recent Notice of Default dated October 13, 2011,
lapsed over four weeks ago on November 18, 2011. Accordingly, if your written explanation is not received
by Jannary 6, 2012, we will proceed with terminating the Development Agreement pursuant to the terms
therein. Please also note that pursuant to Section 171-13, Hawaii Revised Statutes, if the Development
Agreement is terminated due to your failure to satisfy the terms and conditions thereof, you will not be
eligible to purchase or lease public lands, or be granted a license, permit, or easement covering public lands
for a period of five years following the termination. We urge you to give this matter your immediate
attention.

//L
Administrator

cc: Central File
District File
Paul Shinkawa, C)ahu Renewable Energy Park LLC
Riley Saito, SunPower Corporation, Systems b
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Mi. Russell 1 sup, Adnunistrator
State ut I Iawiin
I )cpartnicnl ut I :nd and NaiiiiaI Rcannccs
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R I: April ‘). 2() 12 Paymcol I )nc

I )cai Mr. lsnti,

We appi CU iate the time you provided kr the ( )i.ihu Renewable lncrgy Park to bring the
I )eveltipment Agrecments terms and paymen is In a point of liii liii ment. We have been
and continue to vovk diligently with 1)111 partners International Fleciric Power, Inc. who
we nilrodnccd previ.nisly.

We have a commitnient to pay all of the monies due the I)! NR as agreed iii our I )A and
need iiiit 1 April 23, 2012 to complete the transllr of’ fluids to West Wind Works and
arrange a certified cheek 11r the I)l.,NR.

Ree,um-dmng our development schedule, we are completing agreements with our technology
partnei-s to engineer. linanee, and build the Iollowiig Projects;

I. ( Hobal liiergy Solutions/I lursi Boiler 5MW bioinass system;
2. ( FSIi Jurst/,Sopogy 5M WcSP I lybrid solar system;
3 l(’(’/SP/l.F 5MW PV solar system.

We are working towards lime optimum integrated renewable energy project design
utilizing (.)ahu’s natural energy assets, as pioposeil, so maiv provide the Slate with
significant long term revenues through our lease of the Former Fwa Feediot.

Please contact me with any questions, concerns or guidance.

Sincerely,

Keith Avery
president

EXHIBIT ““
(i—257 k;.iIiacime t .inp \\ oaIiii. I la’’ iii tJ(’)

l’lI/i ((lit .!Ii Il/i/li U? /jS,t fl/il



11

RECEIVED
tMffJ 91 VISION

January 4.2012
ZOI2JAN(]

JAN12 P12:36
Mr. William Aila, (‘hairman UCPr. UF LAND &
l)cpartment of Land and Natural Resources HATUR?,I. RESQfJ EPI I i.t()

I I 5 I Punchhowl S TATE 11F HAV (iflAt I

Ilonolulu, I Iawaii 96813
S IAIL Of i

Re: Plan br the Oahu Renewable I iiergv Park

l)ear Mr. Aila,

i’hank you for taking the time to meet with us fast week, to discuss the status of the Oahu

Renewable Inergy Park (ORP).

As we described, the ORP’s goals have always been to provide Oahu with substantial

socio-econom)c l,enelits, energy Supply and price security using Oahu’s indigenous and

uhundani renewable energy resources; hiomass, solar, wind and hio fuel. The proposed

cnergy integration is new, state of the art technology, and which has raised development

issues that are difficult hurdles and were not anticipated when the ORl’ was conceived.

Aller one year of the development process, we have learned that the design of the ORP is

guided by:

1. IIECO’s REP requirements as the sole off-taker for the purchase of the integrated

renewable power; and
2. Complicated financing of various Independent Power Producers (IPP) using

various cutting edge technology’s, as one 25MW Integrated Power Project versus

live individual 5MW Projects.

3. The Development Agreement (DA) if morphed into a Conditional Lease, will

provide us with the flexibility we need to attract additional technologies and allow

our financial partner to he more liberal with funding.

The process has taken much more time to plan bbr and develop the infrastructure and

interconnecting pieces than anticipated because technology & preliminary financing

commitments must be made to make meaningful progress on the various issues in the

process to entitlements, permits and financing. We therefore propose reevaluating the

need for the DA while simultaneously completing a formal Conditional Lease. The

Conditional Lease will he in effect but extend to its full term upon meeting each

condition, including a fully executed and approved PPA.

Our financial Partners, lIP, would like to be able to negotiate the major terms of the

Conditional Lease immediately. We assume negotiations, including any appraisals, SMA

and FAA determinations and designations, and other details that control the final design

outcome, may take up to 6 months.

(i7—27 !‘..ih.tnu I \k :Irel).I. I l.e:in ‘1iI
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While we work on completing a (‘ondit ioiial Lease, We propose to pay, on or heftwc
March 9,2012:

I. All rents due including currently past due payments: as well as
2. $1 .035 million, less amounts preViouSly paid, to Ililfill payments expected lbr the

three years through November 23, 2() 13;

‘l’his will provide a foundation for investment ultimately providing long term revenues to
the Slate. i’he ORP will prove to be a good and reliable long term source of revenue for
this l)LNR parcel.

Please contact me with any questions or concerns.

Sincerely.

Keith Avery
president
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February 3, 20 2
Ret. No.: 05()I)-266
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Mr. Keith Avery
West Wind Works, LLC
67—287 Ktiliaone I .oOp

Wajalna, [lawai 96791

Subject: Development Agreement between State of Hawaii and West Wind Works, LI_C
(“3W’) dated November 24, 2010 (the “Developnient Azrecment’)

Dear Mr. Avery:

Your letter to Chairperson William J. Ada, Jr. dated January 4, 2012 has been referred to this
office. Vow letter requests converting the Development Agreement into a Conditional lease and
proposes to pay all past, present, and future fees payable to DLNR under the Development Agreement by
March 9,2012 while the terms oithe Conditional Lease are being negotiated.

In order for us to properly evaluate your request, please provtde lr our review the fidlowing by
Friday, February L0l2:

(I) A description of your financial partner, IEP, and its proposed role in the Oahu Renewable
Energy Park project (“ORP”). For example, will IEPs role be solely that of providing
capital or financing? Or will IEP become a limited liability company member of3W? If
fliP will become an LLC member or have some type of ownership interest in 3W or the
ORP, provide details of fliP’s background and the proposed ownership structure of 3W to
the extent that DLNR will be able to evaluate the entity’s qualilications as a prospective
lessee.

(2) Details of 3Ws arrangement with IEP, including the amount of financing or capital to be
provided, the timeframe for such lirnding, the terms and conditions that 3W must meet
before funding is provided, and any pertinent milestones or deadlines. Provide any
additional terms and conditions that must be met in order for 3W to pay to DLNR all of
the development fees by March 9, 2012.

(3) An explanation of how the Conditional Lease differs from the existing Development
Agreement and DLNR’s form lease previously provided to you. Explain how a
Conditional Lease will allow you to attract additional technologies and allow [EP to be
more liberal with funding.

(4) Provide 3W’s proposal for the major terms and conditions of the Conditional Lease.

(5) Provide an updated timeline of all major milestones for the OR?, including funding
milestones, due diligence matters (e.g., SMA and FAA determinations), compliance with

:;g_a,
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Mr. Keith Avery
Echiiinry J. 2(112
Iiie 2

I-IlS (.‘liapter 3cl3 (li./IlS), land use enhitleineiits/api ovals, and projected cUflslrLi:liou
tirrielities.

Please be reminded that pLIrSILaLIf to Section 171 -I 1, HaWaII Revised Statutes, ithe I )evelopinent
Agreement is terminated due to 3 \Vs lii Ii IC to sat is ly he tern is and cur idi I ions I herco I , you w II nut be
eligible to purchase or ease )til)Iic lands, or he grated i lICenSe, pci lUll, Li eirSciiiemit coverriig litlILhIc
lands Ihr a enod of live years fldlovimig the termination. Accordingly, we urge you to give this matter
your- imfllcL.IiuiIl attciuliomi.

Very truly yours.,

/ Russ 1. Istiji
Admimstrator

cc: Cenlial File
District File
BLNR Chairperson William J. Aila, ir.
Paul S[minkawa, Oahu Renewable Energy Park LLC
Riley Saito, SunPower Corporation, Systems
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March 2, 2() 12

Ret,. No.: (1501 )-266

Via IJSPS and Email: keith @westwindwork.s.com

Mr. Keith Avery
West Wind Works, IJL’
67-287 Kahaone Loop
Waial ua, I—Iawai i 9679 I

SulNect: Development Agreement bctween State of Hawaii and West Wind Works, LLU
(‘3W”) dated November 24, 2010 (the “Development Agreement’)

I)ear Mr. Avery:

We ai’e in I’eCCipt of your letter dated Iebruary 16, 2012, which responded to our letter dated

February 3, 20)2 requesting information necessary to evaluate your request to convert the above—

referenced Development Agreement into a Conditional Lease.

Your letter, however, failed to provide the requested information, specifically all of the

information requested in Questions (2) through (5) of our letter. As such, we cannot approve your

request.

As we previously explained to you in our meeting and then again in writing, the Development

Agreement that was entered into is probably the most the Land Board can legally approve at this point,

especially because the Chapter 343 requirements have not yet been satisfied. Further, we asked you to

articulate specifically the type of changes (proposed terms and conditions) you will be proposing to the

existing Development Agreement if it could be converted to something called a “Conditional Lease.”

With such information, we will then be able to consult with our lawyers to assist us in evaluating and

determining whether a “Conditional Lease” is even legally possible given the current scenario and having

not satisfied the Chapter 343 requirements.

Since we have requested this information in the past and have not been provided the information

to date, we request once again the following information1 be provided immediately. In addition, please

provide the following requested information:

(1) in response to Question (I), you explained that International Electric Power (“IEP”) is the

majority shareholder in the entity formed to own the project, initially with a 70%

ownership stake. Please provide copies of the new entity’s organizational documents for

Includes a confirmation of the information provided in response to Question (1), and all of the

information requested in Questions (2) through (5) of our prior letter to you dated February 3, 2012.



(liii ievie’V. Please also ole that any wsigonn1Il 4)1 3W’-; niftiest iii lie l)cvelopment
/\recnienl ((I liii iiev’ entity is siihpeit lii ;ippioval by lie Boird of IimI and Natural
Res )I1IC(’S.

(2) l)euils of West Wind V4uks (3W) ai lulgelneol with lIP, iuicluiLlurug the (mount (11
hiiaiucing cur capital to he provided, the timefrauuue for such huiiding, the ternis and
conditions that 3\1 nhuist meet lcefuuie kiuiduuig is plOV(de(J, and auiy [)CItiflCuIt tIiili’StUiiL’S (IF
(ILadlilues. Provide ;m additional leims and conditions that couNt he mel in onler fur 3W
to fulfill its proposal to pay to I)LNR all of the ulevelopment lees by Maich ) 2012.

(3) lxpiain how a Conditcoical Lease will allow you to attract additional technologies and
allow IJ1 to lie illume liberal WIth 11111(1mg.

(4) Provide 3WS proposal for the major terms and conditions of the Conditional Lease.

Very truly yours,

R9.cil Y. Tsujm
dminis I rat (IF

cc: William J. Aila, Jr, Chairpersuii
Central Files
District Files
Paitl Shinkawa, Oahu Renewable lnergy Park LLC
Riley Saito, SumiPower Corporation, Systems
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April 23, 2012

Russell Tsuji

Board of Department of Land and Natural Resources

1151 Punchbowl Street, Room 220

Honolulu, HI 96813

Dear Russell:

Over the past six months, International Electric Power (“IEP”) has been working with Keith Avery, Dexter

Sato and Paul Shinkawa of West Wind Works, LIC (“WWW”) and Oahu Renewable Energy Park, LLC

(“ORP”) on developing what we are calling the IEP-Oahu Renewable Energy Park (the “Project”). We at

IEP are very excited about the prospect of bringing low-cost, reliable and environmentally-friendly

electric power to the island of Oahu.

During the time we have been involved in the Project, we have reviewed and vetted the technological

aspects of the intended design; interviewed various potential partners and counterparties, from

contractors, to vendors, to fuel suppliers, and others; built a detailed pro forma financial model, and

identified the sources of capital necessary for the Project. We are confident that the Project can obtain

the necessary permits, approvals and power purchase agreement(s) to reach a successful financial close.

While under the terms of our joint venture agreement with ORP, IEP is not responsible for payments to

the DLNR pursuant to the Development Agreement for Former EWA Feedlot Site (the “Development

Agreement” or “DA”), we have only very recently become aware that WWW, a partner in ORP, has fallen

behind on various periodic payments required by the Development Agreement. IEP also understands

that WWW has been notified of its payment delinquency, and consequently WWW and others at ORP

are arranging the capital necessary to bring the DA back into compliance. Once we collectively

accomplish that, IEP looks forward to (in conjunction with ORP) meeting with DLNR to restructure the

DA so it may be consistent with our ability to bring this project to successful completion, the terms of

which will be beneficial to both sides of the agreement.

As the controlling member of the joint venture that is to develop the Project, we share your concern

regarding the status of the DA, are dismayed to hear that these payments are delinquent and especially

aggrieved that unfunded checks have been written to DLNR. IEP assures DLNR that this 5ituatiOn will be

rectified by WWW and ORP, or in the alternative, represent to you that IEP will take the measures

1
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necessary to ensure compliance with the DA terms and develop and finance the Project.Our collective
efforts will result in payments being made that will fully bring WWW into compliance with the DA.
Payment will he made in two parts: the first, consisting of $100,000, will be made on May 2, 2011 and
the second, to be made by May 30, 2011, will consist of the balance due, which at that time will be
$268,287.85 (the then-balance of the amount now due, $182,037.85, plus $86,250.00). Both amounts
will be paid as requested via certified check.

Once this occurs, we wish to discus5 with DLNR ways in which we can effectively move forward to the
benefit of the Project and all parties associated with it. In our extensive experience developing
regulated and independent power projects worldwide, we understand these “hiccups” to be more the
norm rather than the exception. Many of the most beneficial and successful independent power
projects have been challenged by roadblocks at one or more times during their development. We
sincerely hope that this challenge to the IEP-ORP Project will not derail what we know will be a
successful venture for EP and ORP, and a beneficial power project for the people of Oahu.

Recognizing that we are at a critical juncture in this Project, and that we have not had an opportunity to
meet or speak directly with the DLNR on this issue, we ask that DLNR further forbear, for a short period
of time, from any drastic action regarding the DA that would result in a waste of all the effort that has
been expended to date. IEP (and of course WWW and ORP) are very concerned about the possibility of
contract termination and Peter Dailey, IEP’s Chairman, and I would like to meet with you in Hawaii at
your earliest convenience to discuss this issue with the intent of satisfying the DA deficiencies and
addressing any other DLNR concerns.

Sincerely,

Enzo M. Zoratto

President

International Electric Power, LLC

CC: Peter Dailey

Keith Avery
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Mc:sa1iMILLER MUKAI MAC[UNON w
ATTORNEYS AT LAW

July 25, 2012

Mr. usseil J. i’suji

Ad rn in istrato I

i)eparhnent of Land and Natural Resources
Post ()tuice Box 621
Honolulu, Hawaii 96809

Re: : i s1rilParkEwaFeedIotDove1omnent Agrenett

Dear Mr. Tsuji:

As you may be aware, we arc jointly rep sendag West Wind Works, LLC, a Hawaii
limited liability company (“3W”), the Developer under that certain Development Agreement dated
Nova1her 24, iO (1)_velopn’ Agieemen( ) a’ itcin’ito al I Icc ir iowei liC LI ) 3W S
nroposed partner in the co’ /eopmen. of the Oahu Renev’abie Energy erc (“Prject”) at the former Ews
Feedlot site at Campbell hidustriai Park, Honouhuli, Ewa, Oahu, Hawaii.

A. Development Agreement.

At the meeting of the Board of Land and NuWrai iesources (“Soard”) on May 25, 2012,
under agcncda item D—16, the DLNR staff cc nooded that the t3oarrj consider terminating the
Deveiopment Agreement for the following reasons:

3W faPed : demonstrate odeoare progress against key milestones and
deliverables as stated in the Development Agreement;

• 3W failed to make certain required payments and cenalty payments for missed
milestones in the Development Agreement; and

• 3W was $374,375 in a:rears in deveor,ment fee payments as of May 25, 2012.

In respooso to the foregoing, 3W soticited the support of IEP to present a pathway to
curing such deficiencies, as well as spearhead the effort to deveoo the Pro eeL

At the meeting on iVIay 25, 2012, the Board agreed to defer action for 60 days on agenda
Item D-16. The deferral was for the purpose of giving the State, 3W ario JEP the opportunity to discuss
an assignment of the Development /-greement to amm-’eature between 3W, 1EP sad other parties, and
an amendment of the Develoomere: Agreement, both wito the goats of curing the payment defaults and
add:essLg the issues that have rise:: during the course of the deveto:jrneat o2te Project.

B. Deliverables to he Provided to the t:NR.

Pursuant to the EonrP’s actica and 0.5:; ssion with DL\’P. staf we u:dessaod that the
To!.o’ o are neio’J requested of 3W and EP:

1. TB? aid 3W wil crc ‘ce the DEJi R with a summary cu’ the procosad
n.de;er;a o the 3ever::me.rgreema.t. The rcosed amcndments are serrna:zed in Section C of
this ietter.

RU. Box 25D0 • 5. svo3-2ur
270638.3 live Weereov Pozo 4th Soo’ • 505 Ax Movv t; or • Honov.u. W!. 96813

1 eoiicee: 553) 529-7302’ FAX: (808) 524-8293



Mr. tusuU J. ‘[suji
Department of Land and Natural Resources
July 25, 2012
Page 2

2. In connection with the nuc.st for Ihe assi.nnient of the Development Agreement
to L P Ui ‘ I LC, a Dclawa1c 1imi’ hdbili pa iy ( F P ( P ) 3W attd IhP will providi.
DLNR with urgaruzational inorinatioe for IEP—t >P aud its constituent icmhej’s I hP—ORP will be a
newlyfonned joint venture belweaa IEP (70%) and Oahu Park, LLC (“ORP”) (30%). ORP is
a hawaii limited liability company in 3W has an ownership interest, while 1l’P-ORP is a Delaware
limited iahiliiy company to h registered to dc ausiness in the State of Hawaii, in which IEP will have a
majority controlling interest.

3. HiP-OR? will provide a revised Staterumt cf Qualifications for the development
team for the Project. The revised Statement of Qualifications is being Lovided to you under separate
cover.

4. Based upon the D .NR’s review of the summary of proposed amendments to the
DevclopmenL Agreement, IEP-ORP will prepare ither a redhined draft of a proposed Amended and
Restated Davmopnont Agreen;m[ cc a teoPosei irauiguue;. a and Amendment of Development
Agrearwat, for review by the .i4:i

C,

EP nod 3W’s p:oosai : arceridorear of the ..‘ ‘ ope-et Agreement is set forth below.
The propesai assures that the Slate will be filly paict aL dcyelopmrort fee amounts, ncig the amounts
currently in a;Tears and provides for a rrotentiai lii 1 ,000,000 udditiourd rent payment if the Projec5 qualifies
for Federal 1603 Leorwartc Energy RrfuodabLe Tax Credit(s).

Thts proinosai assumes that the assigament thraratbed in Item 2 aoove is approved ard that
the revised Statement of Qualifications iesc: rcrt in Item 3 above is acceptable to the DLNR.

Execation of a Lease pursaar to the amended Development Agreement would be
conditioned upon closing of the finenciag, for the Project.

In summary, IEP and 3W propose the fbllowing:

1. DLNR WjiI consent to the assigirment of the Development Agreement (as
amenoed) from 3W to iEP-ORP. EP will be the mc’r:L, member of Hi?-OttL,
while 3W i cic remain a :A:ority articipaot tbroog irs a: :. rersni in OR?.

2. The Lease will circa’ for the inclusion of e sublease of 30-40 acres of the
p:opert”y tc ScaPower for a separate 5 MW solar PV Sr

3. 2OLL will nrLce all payments a ::rcor : cue under ore’ Dr
pceorrra:, rca, to $37537f.35 ,thcoeeh May 25, 2012), plus tLdRL) (thmogh
Ac rest 25, 2C 2 o=:e ar ruth smpie L,cr,. racree;: at the mte of 6% rr
aonurn. Or’; half of ca amoutat will he pr within sixty (60) days fahowiag she

Rc maamng cxatiaicaa. team v/caoe he :e La to a dcveiop;ner.t agreeniert;however, we understand that tOe DLt t has exprersed pehiminary crercerns as to whether a conditional Last maybe execasea prior to compietica: of con oe with ciapter 343, HawaL *r: Statutes. If it is Lacer,determinec that a •ra’aidnnat cast as, e executed prior to ccc e;Lr. of compliance with chapter 343, s-ta’,evisea Sa.artes, that wonld be ‘ ae .: from the dcveicper’s :,;,

2?msa.
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execution ol the Power Purchase Agreement (t’PA) with 16 ‘t) and the
rerilaining one—ha[f will be paid within sixly (60) hays foiowiij’, the closing of
the financing thr the Pro1cct.

4. Within sixty (60) days following the ci usmg of the financing for the Project, an
c1n-i lump—sum ‘;ay:: will be made in the amount of the regato

accrued quarterly developmein fee payments that would have been dcc from
J’ihusi 25, 20 2, to the date of &sh, together with simple interest thereon at
the rate of 6% per annam.

5. Closing of the financing fbi the Project will occur no later than December 31,
2014, unless mutnaHy exended; if closing hues not occur by that date, the
Levelopment Agreement (and Lease., if executed prior therelo) may be
terminated by the DLNIt.

6. The Jarioos intermediate milestunes contained in the Cu,f:alt Development
Agreement will be eliminuted and replacco with the following two milestones:
(a) execution of the PPA with IIECO, and (h) dine ing of the financing tEn the
project. We are proposng to eiiminate the inlarmediate rehestonca cJrccfltly
contained in the Development Agreement to allow for flexibility and ease of
scheduling, as well as to eliminate incurrhja, addtionat fees associated with
holays. As a practical matter, the hmnding to the Prelect will not close without
acceptance by the Project’s lenders of the PPA with HECO and the execution of
the Lease, and the PPA and Lease will not be executed until the required permits
have been ob1ained and the requirements of chapter 3E, hawaii Envisec
Statutes, have been satisfied; therefore iacludmg these. as separate milestones is
redundant.

7. The Lease rent payments will need to conform to the market rents for each type
of energy generation. for example, estimated market lease ant in Hawaii for
photovottaic proJects m $10,000 per acre per year. The ta’martcct rents for CSF’
and Biomass energy generation also will roch o be factored into creating a
olcnuec aggregate rscta amount eneer the .aeasc that reflects iarxe ream for
these types m energy geacrahon..

8. The Lease wiff. be execateci at eosing of the financing for the ?rojec with
quarterly rent payments under the Lease hcg:nning immediately thereafter and
continshag throegh the coastraction erhoh for the Project and the remainder of
term of the Lease,

9. If the Project is ellgib.e, once the Prcject is commissioned, ope:aboaa, and
receives the proceeds of Fcdersh 1603 Renewable Energy Refundabe Tax
Crect(s) -L Lwll’acaoie-ne,iJ C om a etto -Sae
m the ancun: Ci .L,uoO,00.

0. As part or the crg:nat crogosa., ..‘et.e wil. offer to sea aca:s: mrecy to the
Srate for a Lana mice (escalated annoally) over the nex 2 years in lien of Lease
rant en’anenrs.

205535.5
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I). Sunoriarv of Financial Bonefils for Sate. The ,‘jrun. of the proposed amendments to
the 1)cvclopmcnt A!;reen:ertt is to ensure that the t’rojet is viahie that the Slate therelore will receive
the development fees and lease rents provided for in the Development Agreement and the Lease. Specifu:
financial benefits to the State under the iworra;cri amendments to the Development Agreement are
suruma.cized below:

Semmary of Finaucia and Contractual Benefits to State

Tcurrent DA AmendedDA
:De omor Fees and ntniast Througia Lu:

l24’l.528 in September 2u132012 (1)A ca0a0ons cun:oete) — paid within 60
$46U,75 $259,199 in Sepembef, 2014;l ys oL c UL or PPA an V2 WILh 60 c ‘ of

ior total of $503,72af n v at 654 ‘ a I a —— __
— — — ———--—— — —

_________

Dci on:. Fees and 0,: u;: Co:::3E
“‘ tY)04 at ;Yü c mpk’ rtres n

—
-—

rent uu nent to ta:e 1 tLu Prct
NJf $1. 000 000for 1603 fl r!b1c Tax Credits

-

Power in j’uu1,:. br leaco rent layneats — 2.
vmos orjyl at $:;24/kWh with 1% escalator versus N/A

06 35*
i ‘:. with L. acCator over 20 years

‘

Macorate Low
AbihtytoSocwe g

— — Low

____—

Team Stability and Capitalization

__________

Moderate it hn

_____

*Net Present Value, estimated with payments starting Jan 1, 2tit 1 5,ata 3% discount rate

E. Remainin. Deliverables.

The information related to IEP-CRP in connection with the requested assignment of the
Deveopment. Agreement referenced n tern 2 above will be transmitted to you shortly under separate
cove:.

isec Statement at Qer: Lt:cat1oos :efcrcncec in Item 3 above also wnl be provided
to on under soparau Cover. Inc quaLI:Icatloos saDm:rr. will reflect rev:s:cus to our team ecu.cunent
supiers and installarion suocculmurors.

The tnor:srci arcaudment to the Deveopment A:eemaeat referencea in Item 4 above will
oe p:aormd uuc Ce3 netweor the DLNi. aud fEP-QRP on the sLierms of the amendments, as
ott:a-t in this letter above.

2ease note that we aLso are acraau ThC Stes :e :: or to our recurs, for to .ex:end the
defeja; at’ action on irem -l6 of the iviny 25, 261%, Eoar:. agenoc t’or an additionai 30 days. The
aduna time will be used to ‘vaiidate a% cam;, screctuies and ac1nctug:es so cha: we may assure
de1iver of a s:cusst’u’ Arc eat or time on dge “Thorn :rrn ocr: seci ahove w for thernr,c23 of airka:a;c ‘n.ssrna with :o rec1 to ‘ne amt’e to the iernrn-ern Aree:-ie.-it netveea
:LLM and Th’-ORE.

2?C33 23



Mr. Russell J. Truj
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Page 5

Thank you tbr your cos of the foregoing. Please contact inc with any
questions.

Very truly yours,

MCCORRIS1’ON i4iUR MUKA MACKINNON LLP

‘‘iI ham C. o( rrston

27cra8.3



EXHIBIT C

Summary of Proposals
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EXHIBIT D-1

Proposal Dated September 27, 2012

the “September Proposal”



September 27, 2012

Via P.—niait Rii.vs ii. )‘. Ts’uiiahan’aii.gov

September 27, 2012

Mr. Russell J. Tsuji
Administrator
Department of Land and Natural Resources

Post Office Box 621
Honolulu, Hawaii 96809

Re: Campbell Industrial Park Ewa Feedlot Development Agreement

Dear Mr. Tsuji:

West Wind Works, LLC (‘3W”) is pleased to submit this final proposal to the DLNR to
modify the Development Agreement for the former Ewa Feedlot site at Campbell
Industrial Park, Honouliuli, Ewa, Oahu, Hawaii, dated November 24, 2010. Should the
terms of this proposal be accepted by the DLNR, it is anticipated that the parties will
negotiate the final Development Agreement within 30 days, which will result in the
assignment of the Development Agreement from 3W to:

I. ORP, LLC. Oahu Renewable Energy Park LLC for I 7-acres
2. The DLNR to consider the opportunity for 3W to bring SunPower Corporation

into negotiations with the DLNR for the remaining 93-acres;

A. Proposal for Amendment of Development Agreement

We propose paying the State all agreed upon development fee amounts, including the
amounts currently in arrears upon assignment of the DA. Execution of a Lease pursuant
to the amended Development Agreement would be conditioned upon closing of the
financing for the Project.

In summary, 3W proposes the following:

• DLNR will consent to the assignment of the Development Agreement (as
amended) for the exclusive use of 17-acres, from 3W to ORP, LLC
(Hawaii) and its related entities.

• ORP LLC will retain with IEP-ORP LLC, its biornass area of the 17-acre
plot of the 110-acre parcel and will consent to the assignment of the
balance of the property (93 acres) to SunPower.

67-287 Kahaone Loop, Waialua, Hawaii 96791
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• IEP—ORP will develop one or two 5MW biomass plants on its share of the
17 acres ol land, depending upon PPA negotiations with 1-IECO and
economic factors.

• The Lease rent payments offered by I EP—ORP br its share of the 17 acres
ol land will be $30,000 per acre annually.

• ORP LLC Hawaii will pily l00% of the Development Agreement
Payments accrued prior to September 30, 2012. Such payments would be
paid in one lump sum after attaining an BLNR approved assignment of the
modi lied DA. (An escrow account for full payment will be established in
favor of the DLN R to be distributed upon completion of the DA
modifications and assignment.)

• IEP-ORP wouild pay 100% of the Development Payments applicable
beginning October 1, 2012, based on its prorated share of the property in
which it will have the exclusive rights to develop (17/1 lOths of the current
Development Payments). Such payments will be paid as agreed in the
modified DA.

• The Lease will be executed at closing of the financing for the Project, with
quarterly rent payments umcler the Lease beginning immediately thereafter
and continuing through the construction period for the Project and the
remainder of the term of the Lease.

The various intemiediate milestones contained in the current Development Agreement
will be eliminated and replaced with the following two milestones: (a) execution of one
or more PPAs with HECO, and (b) closing of the financing for the Project. We are
proposing to eliminate the intermediate milestones culTently contained in the
Development Agreement to allow for flexibility and ease of scheduling, as well as to
eliminate incurring additional fees associated with delays. As a practical matter, the
firnding to the Project will not close without acceptance by the Project’s lenders of the
PPA(s) with HECO and the execution of the Lease, and the PPA(s) and Lease will not be
executed until the required permits have been obtained and the requirements of Chapter
343, Hawaii Revised Statutes, have been satisfied; therefore including these as separate
milestones is redundant.

Thank you for your consideration of the foregoing. Please contact me with any
questions. We would like to set up a meeting at your earliest convenience with 3W, ORP,
LLC, IEP and SunPower to finalize our discussions.

Very tnmly yours,

Keith Avery
President

67-287 Kahaone Loop, Waialua, Hawaii 96791
keith(t4westwindworks. corn



EXHIBIT D-2

Proposal Dated October 1, 2012

the “October Proposal”



Uctoher I, 2012

Vic, E—mail: Rnsscl?. Y T/iIi.hiwui,.iwv

Mr. Russell .1. ‘Isuji
Administrator
Department of’ Land and Natural Resources
Post Office Box 621
Honolulu, hawaii 96809

Re: Campbell Industrial Park Ewa Feedlot Development Agreement

Dear Mr. Isuji:

West Wind Works, LLC (3W”) and International Electric Power, LLC (“lEP) are
please to submit this final proposal to the DTNR to modify the Development Agreement
for the former Ewa Feedlot site at Campbell Industrial Park, Honouliuli, Ewa, Oahu.
Hawaii. dated November 24, 2010. Should the terms of this proposal be accepted by the
DLNR, it is anticipated that the purties will negotiate the final Modified Development
Agreement (MDA) within 30 days, which result in the assignment of the MDA from 3W
to IEP-ORP, LLC (“ltP-ORP”), a Hawaii LLC to be formed by 3W and ORP LLC and
with TEP will remain ar owner of the proiect. to oe hereafter referred to as the Oahu
Renewable Fnergy Park (‘Pjct”).

A. Proposal for Amendment of Developmenjgreernent

The proposal assures that the State will be fully paid all development fee amounts.
including the amounts currently in arrears In summary, IEP arid 3W propose the
following:

• DLNR will consent to the assignment of the Development A.renient (as
amended) from 3W to IEP-ORP, LLC.

• IEP-ORP would retain the exclusive uigh to develop a 17-acre :o
(specified in Figure 1) of the 1 10-acre parcel and allow the I)LNR to
release the balance of the property (93 acres for development by others on
a non-exclusive basis.

• 1EP—ORP would develop one or i4O 5MW ooroass l)an[x on s 17 acics
of land, dependiog upon PPA negotiations with 1-IECI) and economic
factors.

• ‘Ihe Lease rent payments otbred by IEP-ORP br its 17 acres of land will
be S30,000/acre per year. This payment will not be subject to oaiand
escalations.

67-287 Kahaone Loop. Waialua. Ha•ai 96791
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• IRP-ORP would pay 100% of the Development Payments accrued prior to
September 30, 201 2. Such payments would he paid according to Section
B. S&iinrtiary of Financial and ( mtmel iial Benefits schedule:

• l[iP-ORP would pay 100% of the l)evelopment Payments applicable
beginning October 1, 2012, based on its prorate share of the property in
which it will have the exclusive rights to develop (17 acres or 17/IlOths of
the current 1)eveloprnent Payments), Such payments will accrue quarterly
and be paid within 30 days of Financial Close.

• Should IEP—ORP be unsucecssriil l. oh[aimng a PPA with FIECO, ii will
advise DLNR within 30 days of this event and the DLNR will he free to
release the property for development by others.

• ‘The Lease will be executed after the Project recives a FONSI from the
DLNR, with quarterly rent payments under the Lease beginning
immediately thereafter and continuing through the construction eerio for
the Project and the remainder of the term of the Lease.

• Closing of the financing for the Project will occur no later than December
31, 2014, unless it is mutually agreed between the parties to extend this
deadline. If closing does not occur by that date, the MDA may be
terminated by the DLNR.

• The various intermediate milestones contained in the current Development
Agreement will he eliminated and repiacco with the following two
milestones: (a) execution of one or more PPAs with FIECO, and (h)
closing of the financing for the Project. We are proposing to eliminate the
intermediate milestones currently contained in thc Development
Agreement to allow for flexibility and ease of scheduling, as well as to
eliminate incurring additional fees associated with delays. As a practical
matter, the funding to the Project will not close without acceptance by the
Project’s lenders of the PPA(s) with HFCO and the execution of the
Lease, and the PPA(s) and Lease will not he executed until the required
pelmits have been obtained and the requirements of Chapter 343, Hawaii
Revised Statutes. hav been satislied: herellre including these as separate
milestones is redundant.

• As part of the original proposal. IFP-ORP will offer to sell power directly
to the State for a tixet price (escalated anrmaHy) over the next 20 years in
lieu of or in addition to Lease rent payments. This offer will remain in
cffcct throughout the initial 5 year term o the lease.

67-287 Kahaune Loop, Waialua. }laaii 96791
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13. Summary of’ Financial Benelits for State

Specific financial benefits to the State under the proposed ainendiueiits to the

I )cvc I opmcnt Agreement are summarized below:

Summary of Financial and Contractual Benefits to State

Description Payments to DLNR
100% of Development Payments accrued and not paid
through Scptcmber 30, 2012, paid as Ibilows:
Upon execution of MDA $ 136,719
Upon receipt oFFONSI from DLNR $ 136,719 $546,875
Upon receipt of long term Lease $ 136,719
Upon receipt of PPA $ 136.719

100% of Development Payments paid quarterly from
October 1, 2012 to December 2014 or completion of $98,675
hng term Lease (based onal7 acre parcel)____

____________________

Annual Lease rent payment (based on 1’ acres) $5 10.000
Power in exchange for or in addition to lease rent Savings of
pavmcnts—2.5 MW at $0.24/kWh with 1% escalator $25.308,064.35*

*Net Present Value, estimated with payments starting Jan 1, 2015, at a % discount rate

C. Release from Development Agreement Fees

This proposal is predicated on LEP-ORP being assigned the rights to the MD/\ and IEP
ORP LLC providing the payment for all Development Payment in arrears. Should this
proposal he acceptable to the D1.NR. 3W will be released from all of its obhatkms as
they pertain to the Development Agreement currently in effect, including any and all
obligations to cure past-due or delinquent Deveoprnent Payments

Thank you for your consideration of the foregoing. Piease contact me with my
questions.

Vçry tn.ily yours,

eitfl Avery

67-287 Kahaone l.oop, Waialua. hawaii 96791
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EXHIBIT D-3

Answers to DLNR Questions Dated November 8, 2012

the “November Proposal”



Answers to DLNL Questions

I’roni

West Wind Works [IC (3W)
In Conjunction with

nte.a)iona1 EIectrc Power ILC (IE)

November S, 2012

1. IEP-ORP, LLC is the piopr’d assignee of the Development Agreement and shall be the

developer of the proposed power project to be sited on a portion of the Ewa Feedlot

property. The members of Ei-ORP, LLC, a Hawaiian-registered company (to he formed),

and their respective ownership percentages are currently as fuowing:

• A Hawaiiar:-reg.iso’ red subsidiary of iEP(to be formed) — 60%

• Oahu Renewable Park, LLC (ORP) — 35%

• ADacLs Einancal Group Aoacus) - 5%

<eso:isi0d liacs ol the parles em ‘pceied to he as Ib] lows:

• EP will same as primary project developer and in that capacity will

negotiate project contracts, obtain permits, arrange financing and oversee

project construction.

• ORP is the Project’s local partner, and will assist in most phases of project

aeveiopment (especially these parts of deveiopment having to do with ocal

constituencies), including permitting, PPA negotiation, feedstock supply and

O&M contracting.

• Aoacus :s pnmeriiy a tinancial investor and wul have a imieo role in eroJect

development

EP—ORP, LLC will be member—managed. with IEP being he manughig member of
the LLC.

Z The npesed site cm’ars a oorpdnt of 17 acres aong Olal St. with access to the main roac.

3eow is an mage sFc’itrg the new proposed footprint in relation to the footprint

s:aggesmd by SW (shown in red bocs) in its proposal dated October 1, 2012. The new

co.o:Lnr shad e tm oa ss the assgnment of the Development Agreemeot :o EP-OR?.

67-287 Kahaone Loop, Waialua, Hawaii 96791
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The planned improvements for the site include a multi-building anergy generation facility, a

substation, and a feedstock processing/[;oiding area. The maximum building height is

estimated to be 60 feet, which is the height of the tallest huiiding housing the generator.

The smokestack is anticipated to be up to 100 feet, whcn may be adjosted to meet Hawaii

state regulations and will depend on the environmental controls for the system. A 3-D

rendering of the smokestack and gen2ator buildi’g s srown belc’.’:

67-287 Kahaone Loop, Waialua, Hawaii 96791
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The surrouding infcestrucure improvements to the propery for two 5 MW piants cretan

on the 17 acre eased propercywiincude:

Remoeri of any unnecessary fencing and concrete e: by former feedlot
• Gracing of ot For constmcdon

• icstaation of new fencing around IEP-ORP facWty

• Muftiple entry points rom Oai St, and an access road for construction and
reedssock dehe:y

• Jty hookup and access for the Site, as w& as drilled water welis
• Drainage system

• thting and secudri

—tm? has :e1soved the consmiction of an hcc—Ceter i:orn its oia::s due to Fne
cord estate ccst:a:ots, but wil wc: irh other !and users on the r’aiemce of the
property to sce if this coacec cc be promored and properly fundecL
The buidic cc :p: will fey eoccmoass the ecn:r:et 1ecCssCr’ and is c,.cectec to be
corfiguced r’:h toe a roximate ducensicos as shoc Dccvi. EP-t piar.s :o a design
var” simiiar to tne dan beer, ‘. : s c.::eody imder constructoo in Geoms, s:cg our
exoected tecdcoogy patner

67-287 Kahaone Loop, Waialua, Hawaii 96791
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3. nitiilly th’ hiorndcs

i:hiEy pcement by

;w the plant

alorg the left border

of the property

(labeled Green

\Niste), as shown on

the right:

‘[his location was mr

irorn the c’;&s

it o F U lai St.

along the siioreiin’..,
and p:uiiully
o vered with flight
easement restrictions

shown on the plot

heoo

Since the initial subrnssion of the t:is araa has bee. ore :o nly e’ r,ai for hs

suitability for consrruco-L rus sDce no or a sLaease arra::: as t:’ere s

no direct accers to pebhc roads, d the fiht path cevng half of the allotted ano waud

aso je aroh:c :‘a ;or sza.c ect. restrictions. Ths rer. ed -tr to reconsider the

67-287 Kahaone Loop, Waialua, Hawaii 96791
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uotirndl location of the plant, situating the plt alcng Olai St appeared to be the bes
loctft)n to avoid the issues above.

The new proposed footprint of the biornass 1aciliy (one or two generators) s shown below:
A) View in relation to the Campbell Industrial Park:

B) View in reiaio:: :0 screne:

67-287 Kahaone Loop, Waialua, Hawaii 96791
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In bü scenarios, the generation buildings will create savings by sharing a common

feedstock processing area. The black outline is the bi-oken out ruprty for lEPORP. The

ina design may differ in arrangement for optimizal ion of operations.

4. IEP-ORP refers to DLNR’s document number 05od266 in which it is indicated that the total

amount of Devet’;ent Fees outstanding, including late fees, is $528,125.35 as of

November 24, 2012. IEP-ORP proposes to pay this amount in the fo1Iowng installments,

within -i() days of the milestones mentioned below:

• Payment 1 - 25% at the assignment of the DA to EP-ORP

• Payner; 2 - 25% at IEP-ORP becoming short listed on HECO RFP

• Payment 3 - 25% at signing of Power Purchase Agreement (PPA)

• ymeri! 4 25% at Financial Close and execution of ease eemeni

Payment I will be placed in an escrow account by Abacus on hchahof the DLNR

upon acceptance oC3W’s proposal as amended by this corresponuerce and any

subsequent ncgotationS. It will he released to the DLNR once tue D/\ is assgnee

to IEP-ORP.

Payment 2 wih be placed in an escrow account by Abacus on chalfol tue DLNR

upon sseancC of the HECO RFP. It wiN be deased to the DLNR when IEP—ORP

is short-listed on the procurement.

Payrcu 3 will be placed in an escrow account by either Abacus or IEP-ORP on

behalf of the DLNR upon submittal of the application for the PPA to the Public

Utilities Cornmisson (PUC). It will be released to the DLNR when IEP-ORP

ohtans the PPA.

Payme-it 4 w:i not be placed in escrow and will be paid to the )LNR by

1FP—0R2 or AbacLu upon execution of the lease agreement, auticaec to be

around Financial Close.

Prucfof fL::ds for Payments I through 4 has beci by provided by ASceas to EP

ORP’s legal counsel, Mr. Bill McCorriston at /c2orrston, Miller, Muka nod

vlacdnnon in Ha -. ab. who ‘Nil! also adrninsisaor of the accounts.

Levoonu:ent rees accrued abcr i)LNR’s assemeat of the Develo:ei.

Ae:ccmer to lEP-OP will be calculated based on the crior fee of $2-5,0OO
aneua ly, multi oiicd by 17 acres out of 110 acres, which amounts to $1 3,2i per

quarter of f53A 18 annually. These payments will accrue ea1eaiy and be paid by

IEP-OR? upon sseance of the PPA and Financial Close.

67-287 Kahaone Loop, Waialua, Hawaii 96791
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5. Attached to this documeni as Hure 5-1 is a project schedule that shows the a.pated
major milestones for the ucc::, including responding to the HECO SP, na’iignting through
the development approvI process, and finally, through financing, construction,
commissioning and operations of the facility. Operations are anticipated to commence by
November 2016. This schedule anticipates the HECO RFP released in March 2013, and will
be adjusted once th± final REP is released.

5. IEP-ORP has proposed that an annual rent of $30,000/acre is usoc in the Development
Agreement. This figure is intended to be adjusted subject to an appraisai to be conducted by

State and funue by EP-ORP of the 17 acre parcel in question. The timing of this
appraisal shall be prior to Financial Close. IEP-ORP recognizes that the State will expect to
receive r:ntaI payments equal o 8% ot the appr&sod value of the property.

For the purposes of completing :e Devecprnent Agreement, the proposec lease terms are
USLd below:

• Maxinmm tem 65-years with an option o renew;

• Initial fixed rent for 25-years or term of PPA, whichever is longer;

• Rent re-oening each 20 year period until term fulfilled.

67-287 Kahaone Loop, Waialua. Hawaii 96791
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EXHIBIT E

General Location of Preferred Project Site
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