
STATE OF HAWAI’I
DEPARTMENT OF LAND AND NATuRAL RESOURCES
OFFICE OF CONSERVATION AND COASTAL LANDS

Honolulu, Hawai’i

February 8, 2013

Board of Land and
Natural Resources
State of Hawai’i
Honolulu, Hawai’i

REGARDING: Conservation District Enforcement File OA 13-11
Placement of Rocks in the Shoreline Area

BY: Geraldine Sim Trust
48-487 Kamehameha Highway
Kaneohe, Hawaii 96744

LOCATION: Kaneohe, Island of Oahu

Tax Map Key: (1) 4-8-003:048

SUBZONE: Resource

Description of the Area:

The subject area is located on the Windward side of the Island of Oahu, TMK: (1) 4-8-003:048
(Exhibits 1, 2 &3). The private property is located in the State Land Use Urban District. Lands
seaward of the shoreline are located in the Conservation District, Resource subzone.

The shoreline is characterized as mudflats with limited sandy beaches. The shoreline was last
certified at this property in 1998 (Exhibit 4). There is no evidence of any shoreline structure based on
a review of the 1998 shoreline certification file. The property owner has no permit or authorization
from either the City and County of Honolulu, or the State of Hawaii for the placement of rocks along
the shoreline.

Chronology:

This matter was brought to the attention of the Office of Conservation and Coastal Lands (OCCL) by
the Division of Conservation and Resources Enforcement (DOARE). DOCARE was dispatched to the
site on June 4, 2012, and when on site observed rocks being placed on the shoreline by five (5) males.
The officer also observed a “Bobcat” type bulldozer being operated near the shoreline. On July 7,
2012 the officer conducted a follow-up site inspection. The officer reported that multiple loads of rock
had been strategically placed on the lot’s shore. Photographs are attached to this report as Exhibit 5.
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BOARD OF LAND AND NATURAL RESOURCES ENF: OA-13-1 1

On August 31, 2012, the OCCL sent a Notice of Alleged Violation & Order to the Geraldine E. Sim
Trust alleging that multiple truckloads of rocks had been placed along the shoreline (Exhibit 6).

In late September 2012, the OCCL received a transmittallresponse from Mr. Alfred Sim (Exhibit 7).
Mr. Sim believes that a permit was not needed to install the “riprap” structure because he believes that
it is exempt from County building permit requirements.

On November 5, 2012, the OCCL sent a letter to Mr. Sim indicating that the matter would be
scheduled before the Board of Land and Natural Resources (BLNR) as an alleged violation (Exhibit
8).

Discussion:

The Department and Board of Land and Natural Resources has jurisdiction over land lying makai of
the shoreline as evidenced by the upper reaches of the wash of the waves other than storm and seismic
waves, at high tide during the season of the year in which the highest wash of the waves occurs,
usually evidenced by the edge of vegetation growth, or the upper limits of debris left by the wash of
the waves, pursuant to §205A-1, Hawai’i Revised Statutes (HRS).

Staff notes that the highest wash of the waves currently washes against and through the riprap structure
(Structure) (See Photographs Exhibit 5). Thus, the Structure is within the Conservation District and
within State of Hawaii submerged land. The OCCL believes there is sufficient cause to bring this
matter to the Board.

Chapter 13-5, HAR and Chapter 183C, HRS, regulate land uses in the Conservation District by
identifying a list of uses that may be allowed by a Conservation District Use Permit (CDUP). The
chapters also provide for penalties, collection of administrative costs and damages to state land for uses
that are not allowed or for which no permit has been obtained. HAR § 13-5-2 defines “land use” as
follows:

The placement or erection ofany solid material on land f that material remains on the
land more than thirty days, or which causes a permanent change in the land area on
which it occurs.

Hawai’i Coastal Erosion Management Plan:

On August 27, 1999, the Board adopted the Hawai’i Coastal Erosion Management Plan (COEMAP) as
an internal policy for managing shoreline issues including erosion and coastal development in Hawai’i.
COEMAP still serves as the primary shoreline policy for the DLNR and recommends a number of
strategies to improve our State’s management of coastal erosion and beach resources.

However, COEMAP’s scope is of a general nature, more focused on broader government policy than
erosion management practice. The COEMAP effort is guided by the doctrine of sustainability,
promoting the conservation, sustainability, and restoration of Hawai’i’s beaches for future generations.
When assessing cases involving unauthorized shoreline structures that affect the shoreline that are
constructed after the 1999, there is a “no tolerance” policy and the customary policy is to remove the
structure before other actions are considered.
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BOARD OF LAND AND NATURAL RESOURCES ENF: OA-13-1 1

Staff believes that Mr. Sim is incorrect in his analysis of the permitting requirements for shoreline
structures in the State of Hawaii. A shoreline structure of this type and location would require either a
Shoreline Setback Variance (if located landward of the shoreline, within the 40-foot setback), or a
major Conservation District Use Application (if located seaward of the shoreline). The OCCL
consulted with the City and it was determined that OCCL would be the lead agency on the
enforcement action since it appears that a least a portion of the Structure is located within the wash of
the waves (Exhibit 9).

Under the Penalty Guideline Framework (Exhibit 10) this action is considered “Major” since the
identified land use would normally require a Board Permit under the permit prefix “D” This violation
follows a penalty range of $10,000 to $15,000. The comparable identified use in the Hawaii
Administrative Rules (HAR-13-5) would be “Shoreline Erosion Control” for which a Board Permit is
normally required.

Therefore under the Penalty Guideline Framework this unauthorized land use is considered:
1. a Major harm to resource or potential harm to resource; and
2. a Major comparable harm to resource.

This submittal and notice of the Board’s meeting shall be sent to the landowner by certified mail to the
landowner’s address on record.

Staff believes that the landowner should be fined one time for the unauthorized land use. Staff will
recommend a fine of $10,000.’ Staff will also recommend administrative penalties.

As such, staff recommends as follows:

That pursuant to Chapter 183 C, HRS, the Board finds the Landowner of TMK: (1) 4-8-003:048 at
Kaneohe Island of Oahu, in violation of Chapter 1 83C-7, HRS and Chapter 1 3-5-6, HAR, subject to
the following:

1. The Landowner is fined $10,000.00 for the Conservation District violation, pursuant to Chapter
183C-7, HRS;

2. The Landowner is fined an additIonal $500.00 for administrative costs associated with the
subject violation, pursuant to Chapter 1 83C-7, HRS;

3. The Landowner shall pay all fines (total $10,500.00) within sixty (60) days of the date of the
Board’s action;

4. The Landowner shall remove the riprap Structure within three (3) months of the date of the
Board’s decision on this matter;

5. That in the event of failure of the landowners to comply with any order herein, the landowner
shall be fined an additional $15,000.00 per day until the order is complied with; and

1 Mr. Sim asserts that the work that was conducted did not require a permit.
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BOARD OF LAND AND NATURAL RESOURCES ENF: OA-13-11

6. That in the event of failure of the landowners to comply with any order herein, the matter shall
be turned over to the Attorney General for disposition, including all administrative costs.

Approved for submittal:

William J. Aila4r., Chairperson
Board of Land and Natural Resources

Respectfully submitted,

Sam Lemmo,
Office of Conservation and Coastal Lands
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‘City & County of Honolulu - Department of Planning & Permitting - Property Information

, City & County of Honolulu

- Department of Planning & Permitting (DPP)

Property Information

Page 1 of:

Type Address Address 2

er P.O. BOX 117

Fee
Owner

Fee
Owner

Fee
Owner

Fee
Owner

Fee C/O RON
Owner KAMAKA

Fee
Owner

Fee
Owner

Fee
Owner

Fee
Owner

ree
Owner

Fee
Owner

6/4/2012

48 473 KA.fvl FIIVY Monday, June 4, 2012 11:09:33AM

General Information
TMK:

Building Value:

Building Exemption:

Land Value:

Land Exempt:

Acres:

Square Feet

City:

Zip Code:

Realtor Neighborhood:

48003024:0000

$82,100.00

$0.00

$704,600.00

$0.00

0

Residential

Kaneohe

96744

WAIKANE

Waiahole Beach Park (undeveloped)

City State Zip

KANEOHE HI 96744

Nearest Park:

Tax Bill Owner Information

Name

KAMAKA,ALBERT B

KAMAKA,MYRONNETTE N TR

ALEXANDER,DONA.-RAY N

HOLT,SHELBY-JEAN M

KAMAKA,CHARLES M DECD

KAMAKA,ABRAHAM

MORITA,ALFRED K K

SHOOK,TAMMY-LEE N

GATES,RUTH D

SHOOK,ROBERT B

SHOOK,EARL D JR

SHOOK,ROGER A

432 EAST YALE LOOP IRVINE CA 92614
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EXF31T
5

PAGE 1 of 2

_________________

CLASSIFICATION:
—— -

SCENE: 48-487 Kamehameha Hwy Kaneohe. HI 96744

EQUIPMENT: OLYMPUS STYLUS 1030 SW
- -.

WEATHER / LIGHTING: Clear sunny afternoon

I
Photographic Report

£A!TIME: 7.16-12

TAKEN BY:

NATURE
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Photographic Report
CLASSIFICATIOj JIATE I TIME: -

SCENE: Mn LhO4r ‘‘P TAKEN BY:

EQUIPTMENT: k)M9IAS O’4SIGNATURE:J
WEATHER I LIGHTING: CE fçt 5&’f FT
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CASE NUMB. A
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Photographic Report
CLASSIFICATION: ‘ —

SCENE:11

EQUIPTMENT: O1M 4Ai5

WEATHER! LIGHTING: Clear sunny afternoon



NEIL ABERCROMBIE
GOVERNOR OF S{AWAIT

STATE OF HAWAII
DEPARTMENT OF LANI) AND NATURAL RESOURCES

POST OFFICE BOX 621
HONOLULU, HAWAII 96809

WILLIAM J. AILA, JR.
CH4PERSON

BOARD OF LARD AND NATURALSSSOURCES
CONEASSS!ONON WAS RESOU EMARAGESARET

PAUL J. CONRY
ESTERSMFWSTDEFUTI

WILLIAM M. TAM
OEPIJTYDWECTOR

- WATER

AQUATIC RESOURCES
BOATOSG AND OCEAN RECREATION

BUREAU OP CONVEYANCES
COTERDSSSONON WATER RESOURCE MSNAGESERNT

CONSEEVATIONAND COASTAL LANDS
CONSERVATION AND RESOURCES ENFOSSCRSERNT

ENGESEERSAG
FORESTRYAND WILDLIFE
SESTORIC PRESERVATION

SCANOOLAWE ISLAND RESERVE COES.SSSION
LISSD

STATE PARKS

fnp

NOTICE OF ALLEGED VIOLATION & ORDER

CERTIFIED MAIL RETURN RECEIPT

ENF: OA- 13-11

Geraldine E. Sim Trust
48-487 Kamehameha Highway
Kaneohe, Hawaii 96744

SUBJECT: Alleged Unauthorized Placement of Rocks in the Shoreline Area of the Conservation
District, Located at Kaneohe, Island of Oahu, TMK: (1) 4-8-003:048

Dear Property Owner:

NOTICE IS HEREBY GIVEN that you may be in violation of Hawaii Administrative Rules (HAR) Title
13, Chapter 5, entitled “Conservation District” providing for land use within the Conservation District,
enacted pursuant to Chapter 1 83C, Hawaii Revised Statutes (FIRS). We have received a report and
pictures that you have placed multiple truckloads of rocks along the shoreline.

It appears that the rocks have been placed on and seaward of the shoreline, which is located in the State
Conservation District, Resource Subzone under the jurisdiction of the State of Hawaii, Department of
Land and Natural Resources. The Department has not authorized any such work in this area.

Please cease from performing any work within the Conservation District. We are currently investigating
this matter as an enforcement case. Be aware, pursuant to 1 83C-7, HRS, the Board of Land and Natural
Resources may subject you to fmes of up to $15,000.00 per violation in addition to administrative costs.
After written or verbal notification from the department, willful violation may incur an additional fine of
up to $15,000.00 per day per violation for each day in which the violation persists.

The Department intends to schedule this matter before the Board of Land and Natural Resources (BL1TR)
as an alleged violation. You will be notified of the time and place of the BLNR meeting in the near
future. You may wish to contact the Office of Conservation and Coastal Lands (OCCL) to discuss the
matter. Please note any information provided may be used in civil proceedings. Should you have any
questions, contact Sam Lemmo of the OCCL at (808) 587-0377.

Sincerely,

C: ODLO/DOCARE-Oahu
City and County of Honolulu

Dept. of Planning and Permitting

WILLIAM J. AILA JR., Chairperson
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Response from Geraldine E Sim Trust
48-487 Kamehameha Hwy
Kaneohe, Hawaii 96744

Response to: NOTICE OF ALLEGED VIOLATION & ORDER

Dear Mr. William J. Aila Jr., Chairperson,

We received a notice from you and or your office dated Aug. 31, 2012 which states we have “placed multiple
truckloads of rocks along the shoreline” and in fact we have. We followed the guidelines published in the, City and
County of Honolulu Neighborhood Board information Handbook, dated April 2010 which is readily available for
download on the City of Honolulu website of which I have included a copy for your convenience. This publication
describes in detail the process of obtaining and the determination of requiring a building permit. Please refer to page
22, the title and bullet points from that publication which I have inserted a few lines below for your convenience;

Building Permits Are Not Required for:

Retaining walls, fences, and planter boxes which are not more than 30 inches in

height; walkways, riprap walls, and outside paving within private property.

The statement “Building permits are Not Required for” is unambiguous, it lists conditions where an owner of
private property in this state is NOT required by the City and County of Honolulu Department of Planning and
Permitting to apply, ask permissions, or otherwise obtain a permit prior to or post building certain items “within
private property”. “within private property” encompasses the meets and bounds of the property owned.

Riprap Walls are included in the list in which the aforementioned statement directly states that “Are Not Required
fo?.

I have also included (attached exhibit “a & b’) in this response the absolute definition, and design criteria of typical
Riprap walls, below is some excerptsagain for your convenience,

Merriam Webster Dictionary- “a foundation or sustaining wall of stones or chunks of concrete thrown together
without order”. “a layer of this or similar material on an embankment slope to prevent erosion”.

Wikipedia- “Rip-rap—-is rock or other material used to armor shorelines, streambeds, bridge abutments, pilings and
other shoreline structures against scour, water or ice erosion”. “It is made from a variety of rock types, commonly
granite or limestone, and occasionally concrete rubble from building and paving demolition. It can be used on any
waterway or water containment where there is potential for water erosion”.



The DLNR officer that visited the property in the early part of June, the day the riprap wall was began, inspected
the property and explained he was there due to a neighbor complaint alleging sediment was being generated and
disbursed into the water. He did not find evidence to support that complaint. He took pictures and asked for detailed
information on what was being done. It was explained in detail that” we were installing a riprap wall to mitigate
erosion and cleaning foreign debris from the beach” he asked if we were planning on using concrete to hold the rocks
together and we told him “no” we were ‘piling rocks on the slope”. He explained “everything looks good to me” and to
“be sure the wall was on private property”, then spoke with Geraldine (the owner) and left. He did not say to stop,
cease and desist, wait, or otherwise any verbiage that would indicate we were violating any DLNR requirement. He
thoroughly inspected the site in early June, 2012. The riprap wall was completed 5 days later.

Finally, the use of riprap walls to mitigate erosion is in wide use by DLNR, and the City and County statewide. It is
used in parks that abut the ocean, piers, streams and many situations to mitigate erosion exactly as we have
installed and is permitted in the City and County of Honolulu Neighborhood Board information Handbook. I do not
believe it would be authorized and permitted in the very documents published by the department of Planning and
Permitting for guidelines the landowners are to follow and then these agencies that published the rules to follow
prosecute these very same landowners “up to 15,000.00 dollars per day” for doing so. I believe it would constitute
entrapment.

Very truly yours,

Alfred Sim



LiL:. -‘

Bebw are images of typicaf Riprap walls that can be used as compason to the riprap wall we installed;



I have also included (attached exhibit “C”) from the State of Massachusetts .gov website the definition, purpose
and typical general building practice’s followed in installing typical riprap walls to use as comparison to the riprap wall
we installed.

Due to erosion and coconut trees on our private property being undermined we installed a riprap wall to mitigate
erosion. To the best of our knowledge the wall was placed on the private property side of the mean water line
evidenced by the upward most vegetation line established over the years, in compliance with the rules and
regulations derived from the publications set forth and offered by the City and County of Honolulu Department of
Planning and Permitting.

The property owner adjacent to Geraldine’s property has a mortared CRM over 30”! partial riprap wall. See pictures
below;

Picture 1, date taken- 6/5/2012 9:38am, CRM Retaining wall over 30”, concrete bench within easement.



Picture 2, date taken- 6/5/2012 9:20am, CRM retaining wall over 30’ in height, top right of picture- cabana built within
40’ easement.

rflT



Picture 3, date taken 6/5/2012- 9:21am, CRM retaining wall over 30” in height, concrete ñprap. Sailboat parked within
40’ easement, cabana and CRM wall over 30” in height in easement.

EXF-BT



Picture 4, date taken, 6!5!2012-9:2Oam CRM and riprap, Sim Trust property in the background. The Naupaka plants
are on the property line.

This wall and these other violations were brought to the attention of the DLNR officer during his initial inspection,
Steve Chun during his inspection, and lastiy Thomas Ah San Jr. during both his inspections yet the City, County and
State has shown prejudice against the Sim Trust evidenced by the lack of concern or actions by the aforementioned
governing agencies to respond to clear violations brought to their attention.

• CRM retaining wall over 30”
• Cabana within 40’ easement
• Boat parked within easement
• Concrete chairs within easement
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ENF: OA- 13-11

Mr. Alfred Sim
Geraldine E. Sim Trust
48-487 Kamehameha Highway
Kaneohe, Hawaii 96744

NOV — 52012

SUBJECT: Alleged Unauthorized Placement of Rocks in the Shoreline Area of the Conservation
District, Located at Kaneohe, Island of Oahu, TMK: (1) 4-8-003:048

Dear Property Owner:

We are in receipt of your response to our Notice of Alleged Violation & Order. We are currently
investigating the legality of the CRM wall on the adjacent shoreline property and we have opened an
investigation on that matter.

The Department intends to schedule your case before the Board of Land and Natural Resources (BLNR)
as an alleged violation. You will be notified of the time and place of the BLNR meeting in the near
future. You may wish to contact the Office of Conservation and Coastal Lands (OCCL) to discuss the
matter. Please note any information provided may be used in civil proceedings. Should you have any
questions, contact Sam Lemmo of the OCCL at (808) 587-0377.

C: ODLO/DOCARE-Oahu
City and County of Honolulu

Dept. of Planning and Permitting

rely,

Samuel J. Lemmo, Administrator

Ri, .1 S
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DEPARTMENT OF PLANNING AND PERMITTING

CITY AND COUNTY OF HONOLULU
650 SOUTH KING STREET, 7TH FLOOR HONOLULU, HAWAII 96813

PHONE: (808) 768-8000 • FAX: (808) 768-6Q41
DEPT. WEB SITE: www.honoIuIudep.org • CITY WEB SIT ôEiu.gov

VATWN
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October 11,2012

Mr. Alfred Sim
Geraldine Sim Trust
48-487 Kamehameha Highway
Kaneohe, Hawaii 96744

Dear Mr. Sim:

Subject: Notice of Violation 2012!NOV-07-003
48-487 Kamehameha Highway — Kahaluu
Tax Map Key 4-8-003: 048 (POID 10995)

This is to provide you with an update on the status of the above Notice of Violation
(NOV) dated July 02, 2012.

Following discussions of your case between the City Department of Planning and
Permitting (DPP) and the State Department of Land and Natural Resources (DLNR),
Office of Conservation and Coastal Lands (OCCL), it has been determined that
DLNR/OCCL will be the lead agency for enforcement actions related to this matter.
As such, the DPP will defer its subsequent enforcement action, i.e., issuance of a
Notice of Order and assessed civil fines, to DLNR/OCCL.

However, the NOV will remain active until the violation is corrected by either removing
the stockpile boulders or obtaining a Shoreline Setback Variance for the sea wail.

Should you have any questions, please contact Steve Cheung of our Code Compliance
Branch at 768-8114.

Very truly yours,

foWo A.Sumada, Acting Direc or
Department of Planning and Permitting

JAS : ra

cc: State DLNRIOCCL

1 2N0V07-003
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