STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

March 8, 2013

Board of Land and Natural Resources
State of Hawaii PSF No. 050D-266
Honolulu, Hawaii Oahu

THIRD RESUBMITTAL: DEVELOPMENT AGREEMENT BETWEEN STATE OF HAWAIT
AND WEST WIND WORKS, LLC FOR THE FORMER EWA FEEDLOT SITE AT CAMPBELL
INDUSTRIAL PARK, HONOULIULI, EWA, OAHU, HAWAII, TAX MAP KEY: (1) 9-
1-031:001:

(1) Status of outstanding delinquencies and rejection of
proposed amendments to the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Park,

Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001
(2) (a) Termination of the Development Agreement between

the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001; or

(b) Approval of the modification and assignment of the
Development Agreement for a portion of the former Ewa
Feedlot site at Campbell Industrial Park, Honouliuli,
Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-031:Portion 001

BACKGROUND:

At its meeting of January 25, 2013, under agenda item D-13, a copy
of which is attached as Exhibit AA, Land Division recommended BLNR
reject the requested amendments to the Development Agreement between
the State of Hawaii and West Wind Works, LLC (*3W”) for the former
Ewa Feedlot site, identified therein. In sum, Land Division
expressed the following concerns with the requested amendments:

¢ Existing monetary delinquencies would not be cured in a timely
manner, if at all;

®* The requested site would adversely impact the remaining +93
acre site;

® No timely payments of future development agreement fees; and

® The requested lease term, specifically a requested option for
renewal, is legally prohibited.

D-8
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Land Division also noted that the requested amendment’s proposed
project schedule did not identify the preparation of any
environmental studies, subdivision application/approvals, or any
other governmental permits or approvals that may be required.

Based on staff concerns, Land Division recommended BLNR reject the
requested amendments to the Development Agreement and either:

(a) Terminate the Development Agreement; or

(b) Approve modifying the requested amendments to provide at the
very least:

1. The relocation the project site to one of two areas
identified by Land Division;

2. IEP-ORP, LLC agree to bond all proposed payments to cure
existing monetary delinquencies and for future
Development Agreement fees, as was otherwise proposed;

3. IOEP, ORP, LLC prepare a draft environmental assessment
(“EA”) and have it published in the Office of
Environmental Quality Control’s Environmental Notice by
August 1, 2013; and

4. Subject to DLNR approval of the final location and
configuration of the project site, IEP-ORP, LLC agree to
subdivide the project site at its own cost and submit a
subdivision application to the City and County of
Honolulu no later than January 31, 2014.

However, at IEP-ORP, LLC’s request BLNR deferred this matter for a
period of no more than 60 days so IEP-ORP, LLC could provide Land
Division a list of concerns regarding two additional milestones and
provide BLNR a modified Development Agreement for review.

STATUS REPORT:

At TIEP-ORP, LLC’'s request, on February 7, 2013 staff accompanied
three IEP-ORP, LLC representatives (Keith Avery, Dexter S. Sato, and
Paul Shinkawa) to the subject site.® The only area IEP-ORP, LLC
requested to inspect was the area highlighted in red on Exhibit BB,
attached (the “Project Site”). Following the inspection, IEP-ORP,
LLC representatives indicated that the Project Site would be an
acceptable alternative and their legal counsel would be contacting
Land Division.

On February 20, 2013, Staff informed IEP-ORP, LLC and its legal
counsel by email of Land Division’s plans to resubmit this item to
the BLNR at today’s meeting. However, as of the date of the

! Keith Avery, Dexter S. Sato, and Paul Shinkawa are all members (or principles

of members) in Oahu Renewable Energy Park, LLC (“ORP"). As previously mentioned,
ORP was involved in 3W’'s original proposal, the negotiations of the existing
Development Agreement, and other previous activities under the Development
Agreement, including prior site inspections.
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drafting of this submittal, Land Division has not been contacted by
IEP-ORP, LLC or its legal counsel to discuss any concerns IEP ORP,
LLC may have. Moreover, Land Division has not been provided any
drafts of proposed modifications to the Development Agreement.

REMARKS :

A relocation of IEP-ORP, LLC’s proposed biomass plant to the Project
Site, as generally shown highlighted in red on Exhibit BB, is not
expected to adversely impact future development of the remaining
subject property. Accordingly, staff would not object to the
relocation of the biomass plant to the Project Site, provided:

1. The final configuration of the Project Site, including any
interior roads, shall be subject to DLNR approval and legally
subdivided by IEP-ORP, LLC at IEP-ORP, LLC's expense; and

2. DLNR/BLNR is allowed to accept unsolicited or solicited
proposals for the remaining lands.

Notwithstanding the above, under the proposed amendments DLNR would
only be assured to receive 25% of the $528,125.35 (or about
$132,031) in existing monetary delinquencies that IEP-ORP, LLC
proposes to cure. All other payments to cure existing monetary
delinquencies (totaling over $396,000) and all future development
agreement fees would remain dependent on IEP-ORP, LLC successfully
obtaining other discretionary approvals, two of which are not
expected to occur until 2015, including BLNR's issuance of a lease
to IEP-ORP, LLC for the Project Site.?

RECOMMENDATION: That the Board reject the proposed amendments of the
Development Agreement as previously submitted by West Wind Works, LLC,
and International Electric Power, LLC, and either:

(a) Terminate the Development Agreement between the State of
Hawaii and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001, under the terms and
conditions recommended on May 25, 2012, under agenda item D-
16, which by this reference are incorporated herein; or

(b)  Approve the modification and assignment of the Development
Agreement for the Project Site under the terms and conditions
cited above, which by this reference is incorporated herein,
and further subject to:

i. The terms and conditions as recommended on January 25,
2013, under agenda item D-13, which by this reference is
incorporated herein; and

2 As previously objected to, IEP-ORP, LLC's proposed lease terms include an

option to renew, which is prohibited by Section 171-36, Hawaii Revised Statutes.
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ii. Such other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

i

Gavin Chun
Project Development Specialist

APPROVED FOR SUBMITTAL:

o fll)

William J. Aila, Jr., Chairperson

%
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STATE OF HAWAIL
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

January 25, 2013

Board of Land and Natural Resources

State of Hawaii PSF No. 050D-266
Honolulu, Hawaii Oahu

SECOND RESUBMITTAL: DEVELOPMENT AGREEMENT BETWEEN STATE OF HAWAII
AND WEST WIND WORKS, LLC FOR THE FORMER EWA FEEDLOT SITE AT CAMPBELL
INDUSTRIAL PARK, HONOULIULI, EWA, OAHU, HAWAII, TAX MAP KEY: (1) 9-
1-031:001:

(1) Status of Outstanding Delinquencies and Termination of
the Development Agreement Between the State of Hawaii
and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001

(2) (a) Termination of the Development Agreement between
the State of Hawaii and West Wind Works, LLC, for the
former Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001; or

(b) Approval of a modified Development Agreement for a
portion of the former Ewa Feedlot site at Campbell
Industrial Park, Honouliuli, Ewa, Oahu, Hawaii, Tax Map
Key: (1) 9-1-031:Portion 001

BACKGROUND:

At its meeting of May 25, 2012, under agenda item D-16, (the “May
Submittal”), staff recommended the Board of Land and Natural
Resources (“BLNR"”) terminate the Development Agreement between West
Wind Works, LLC (“3W”) and the State of Hawaii (“"State”), which set
forth the terms and conditions under which BLNR would issue a
directly-negotiated lease to 3W (the “Development Agreement”).

In response, 3W introduced International Electric Power, LLC (IEP),
a privately-held company with purported experience in developing
large renewable energy projects. Together, 3W and IEP requested
BLNR defer action on the May Submittal, and proposed amending the
Development Agreement and assigning the modified Development
Agreement from 3W to an entity in which IEP would be a majority
partner, with 3W participating in a reduced capacity.

Based on the foregoing, BLNR approved 3W’s request to defer
termination of the Development Agreement for a period of 60 days.
Deferred
APPROVER BY THE BOARD OF
LAND AND NATURAL RESOURCES
AT ITS MEETING HELD ON D_1 3

January 2S5, 2013 Jo.
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BINR's deferral was to provide 3W and 1EP an opportunity to work
with staff on possible soluLions, including but not limited to

curing of existing defaults, amendments to the Development
Agreement, and the subsequent assignment of a wmodiflied Development
Agreement as requested. A copy of BLNR’s action is attached as
Exhibit A.

Following BLNR’'s deferral of the May Submittal, IERP initiated
discussions with Land Division and subsequently submitted proposal
to DLNR on July 25, 2012 (the “Initial Proposal”), a copy of which
is attached as Exhibit B.

On August 6, 2012, Land Division met with IEP-ORP to discuss the
Initial Proposal. Based on those discussions, TEP-ORP agreed to
provide DLNR with another proposal.

Considering the amount of time that lapsed and BLNR’s 60-day
deferral, BLNR was provided a status report at its meeting on August
10, 2012, and under agenda item D-10, approved deferring this matter
or an additional 60-days to allow Land Division and its assigned
counsel sufficient time to thoroughly review and analyze a submitted
proposal.

STATUS REPORT:

Since BLNR's deferral of this agenda item on August 10, 2012, Land
Division has received and reviewed several proposals, which are
identified below along with brief comments. For comparison
purposes, the general terms of the Development Agreement and 3W’'s
original proposal, together with the general terms of the subsequent
proposals are summarized on the table attached as Exhibit C.

® Proposal dated September 27, 2012, submitted by 3W (the
“September Proposal”).' Attached hereto as Exhibit D-1.

Whereas the September Proposal was inconsistent with
discussions between IEP-ORP and Land Division, Land Division
expressed its dissatisfaction with the September Proposal to
3W.

e Proposal dated October 1, 2012, hereinafter the “October
Proposal”, submitted by 3W and IEP, a copy of which is
attached as Exhibit D-2.

Based on a review of the October Proposal, Land Division
submitted questions to 3W and requested additional information
for further clarification of the October Proposal.

! Both IEP and 3W separately informed Land Division that IEP had submitted a
revised proposal to 3W for review. However, 3W apparently was not satisfied with
1EP's proposal, and 3W forwarded its own proposal to Land Division in lieu of
IEP’'s proposal.
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® Answers Lo DLNR Questions, dated November 8, 2012, submitted
by 3W in conjunction with LEP (Lhe “Novembel Proposal”). A
copy of the November Proposal is attached as Exhibit D-3.

In sum, the November Proposal proposes the modified
Development Agreement be assigned to an entity owned and
managed by a subsidiary of I[EP, with additional ownership
interests held by ORP, and Abacus Financial Group (“Abacus”),
hereinafter “IREP-ORP, LLC”; installment payments to cure
monetary delinquencies with payments being due upon certain
events; a proposed 17-acre site located along Olai Street;
prorated Development Agreement fees payable upon the execution
of a Power Purchase Agreement and the closing of project
[inancing; and proposed lease Lerms.

REMARKS :

Qualifications for IEP and its principals were previously submitted.
Based on the information provided therein, IEP itself appears to
possess experience in the development, management and operations of
renewable energy facilities. Members of ORP include individuals or
entities that have been involved in 3W'’s original proposal, prior
negotiations, and all previous activities under the current
Development Agreement. No qualifications for Abacus were provided.?
However, only individuals or entities holding a 10% ownership
interest were required to be identified under the Request for
Qualifications/Request for Proposals dated November 8, 2009 (the
“RFQ/RFP”) . Consequently, qualifications for Abacus, which
purportedly will have a 5% ownership interest, are not required
under the RFQ/RFP provisions.

The November Proposal, however, is not acceptable to Land Division
for the following reasons:

® Existing monetary delinquencies will not be cured in a timely
manner. The November Proposal proposes to cure monetary
delinquencies totaling $528,125.35, paid in four equal
installments if and when certain events occur. Moreover, two
of the proposed events are not expected to occur until 2015,
if at all;

° The proposed site would adversely impact the remaining +93
acre site. As shown in the November Proposal, the location of
the proposed 17-acre site takes up about half of the subject
Property’s Olai Street frontage located closest to the
Kalaeloa Boulevard intersection. Consequently access and

? The November Proposal indicates “Abacus Financial Group” is primarily a
financial investor that will have a limited role in project development. A
cursory search for “Abacus Financial Group” resulted in a listing of multiple
entities nation-wide.
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future development potential to the remaining +93 acres would
be adversely impacted;

® No timely payments of future development agreement fees. The
November Proposal indicates the payment of future development
would occur if IEP-ORP, LLC executes a Power Purchase
Agreement with HECO and upon the closing of project financing.
Both of these events are not expected to occur until 2015, if
at all, and just prior to the proposed execution of a lease;
and

®* The proposed lease term is legally prohibited. The November
Proposal proposes a lease term of up to 65 years, with an
option to renew. Pursuant to Section 171-36, Hawaii Revised
Statutes, options for the renewal of lease terms are
prohibited.

Moreover, although the November Proposal indicates the
proposed annual rent is subject to adjustment based on an
independent appraisal, staff believes the proposed annual rent
of $30,000 per acre for the initial fixed rent period is low
for industrial land.?

Moreover, Land Division notes the November Proposal’s project
schedule does not identify the preparation of any environmental
studies necessary for compliance with Chapter 343, Hawaii Revised
Statutes, the subdivision of proposed project site from the subject
tl1l0-acre site, or any other governmental permits or approvals that
may be required.

Notwithstanding the above, should BLNR consider approving a modified
Development Agreement (whether as proposed by IEP or 3W, or simply
as the BLNR deems in the best interest of the State), Land Division
recommends BLNR require at the very least:

e Relocation of the project site to Preserve access and future
development potential of the remaining site. Land Division
recommends BLNR require the project site to be located
generally in the area as originally proposed by 3W for biomass
processing facilities under the currently existing Development
Agreement, and previously approved by DLNR,* together with a
driveway or interior road, subject to DLNR approval.

Land Division notes that the November Proposal does not
indicate that the flight clearance easements would prohibit
the development of improvements other than the smokestack, or
that the smokestack could not be situated on the original site

* Based on a 8% rate of return, the proposed annual rent of $30,000 per acre
reflects a fee simple value of $375,000 per acre, or $8.60 per square foot.

* The biomass facility originally proposed by 3W and approved by DLNR totaled 10
acres of land located at the western end of the former Ewa Feedlot, referred to
as “Green Waste”, and as shown on Exhibit 3a. in the November Proposal.
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in areas outside of the flight easement . Furthermore, it is
not apparent that the distance from Olai Street, or the
proximity to the shoreline, prohibits the development of the
proposed biomass processing facilities alL tLhe original
location previously approved.

As an alternative to locating the project site generally as
originally proposed/approved, Land Division would also
consider a location along the eastern end of Olai Street.

The two project sites (i.e., Land Division’s recommended site
and the alternate site along the eastern end of Olai Street),
are generally shown on Exhibit E, attached.

The final location and configuration of the project site,
including any interior roads, shall be subject to DLNR
approval and legally subdivided by IEP-ORP, LLC at IEP-ORP,
LLC’'s expense. Land Division further recommends that IEP-ORP,
LLC be allowed to give up the remaining +93 acres not included
in the revised project site, allowing DLNR/BLNR to accept
unsolicited or solicited proposals for the remaining lands.

°* Bonding of monetary payments. Land Division recommends BLNR
allow IEP-ORP, LLC to cure existing monetary delinquencies as
proposed and pay future development agreement fees based on
the il5-acre project site as discussed above. However, Land
Division recommends BLNR require IEP-ORP, LLC to provide a
bond to provide security that all proposed installments to
cure the existing monetary delinquency and all proposed future
development agreement fees are paid to DLNR as proposed by
IEP-ORP, LLC and summarized below:

© Monetary delinquency of $528,125.35, paid in four equal
installments, within 30 days of:

1. The assignment of the Development Agreement to IEP-
ORP, LLC;

2. IEP-ORP, LLC becoming short listed on HECO's RFP;

3. Signing of Power Purchase Agreement; and

4. Financial close and execution of lease agreement.

o Future development agreement fees of $53,318 annually,
accruing quarterly and paid upon:

1. Execution of a PPA with HECO; and
2. Closing of project financing.

Land Division also recommends the following two benchmarks be
established to allow Land Division to monitor progress of the
proposed project;

e IEP-ORP, LLC’s preparation of a draft environmental assessment
("EA”) and publication of the draft EA in the Office of
Environment Quality Control‘’s Environmental Notice by August
1, 2013; and
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e IEP-ORP, LLC to submil a subdivision application to the City
and County of Honolulu no later than January 31, 2014.

Iin lieu of assessing monetary penalties for missing any future
benchmark deadlines, l.and Division recommends that DLNR/BLNR be
allowed Lo consider alternative development proposals for the land
from other potential developers.®

RECOMMENDATION : That Lhe Board reject the terms of the proposed
Development Agreement amendments submitted by West Wind Works, LLC, and
International Electric Power, LLC, dated November 8, 2012, which is
attached as Exhibit D-3, and either:

a. Terminate the Development Agreement between the State of
Hawaii and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001, under the terms and
conditions recommended on May 25, 2012, under agenda item D-
16, attached hereto as Exhibit A, which by this reference are
incorporated herein; OR

b. Approve the modification and assignment of the Development
Agreement under the terms and conditions cited above, which by
this reference are incorporated herein, and subject to any
other terms or conditions as may be prescribed by the
Chairperson to best serve the interest of the State.

Respectfully Submitted,

Gavin Chun
Project Development Specialist

APPROVED FOR SUBMITTAL:
Land Board Meeting: January 25,2013

D-13
b/'(/;buAhuékigéz/ Deferred for no more than sixty (60)
William <. Afla, Jr., Chairperson days. See full text of minutes for

discussion.

5  should IEP-ORP, LLC fail to meet any of the future benchmark deadlines, IEP-
ORP, LLC could continue seeking all necessary approvals at their own risk without
accruing additional Development Agreement fees. However, DLNR/BLNR would no
longer be obligated to issue a lease to IEP-ORP, LLC as to the current proposed
to reserve +17 acres, even if they satisfied all other terms and conditions set
forth in the modified Development Agreement; and, as proposed for the remaining
+93 acres, DLNR/BLNR would also be allowed to accept unsolicited or solicit
proposals from other private entities as to the :17-acre site as well; or enter
into an exclusive agreement or lease for the land covered by the modified
Development Agreement. At the end of the day, if IEP-ORP, LLC is successful in
obtaining all of its benchmark deadlines and entitlements, and no other takers
come forward for the 197 acre site or the 13 acre site, then the BLNR may
consider at that time issuing a lease to IEP-ORP, LLC, again.
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STATE OF HAWATII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

May 25, 2012

Board of Land and Natural Resources

State of Hawaii PSF No. 050D-266
Honolulu, Hawaii Oahu

(1) Status of Outstanding Delinquencies and Termination
of the Development Agreement Between the State of Hawaii
and West Wind Works, LLC, for the former Ewa Feedlot
site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, Tax Map Key: (1) 9-1-031:001

(2) Termination of the Development Agreement between the
State of Hawaii and West Wind Works, LLC, for the former
Ewa Feedlot site at Campbell Industrial Park,
Honouliuli, Ewa, Oahu, Hawaii, Tax Map Key: (1) 9-1-
031:001

APPLICANT:

Department of Land and Natural Resources ("DLNR")

SUBJECT PROPERTY:

Approximately 110.106 acres of government lands at Honouliuli, Ewa,
Oahu, Hawaii, identified by Tax Map Key: (1) 9-1-31:01, as shown on
the attached tax map labeled Exhibit T ("Subject Property").

OVERVIEW OF SUBJECT DEVELOPMENT AGREEMENT:

On November 8, 2009, DLNR issued a Request for Qualifications/
Request for Proposals ("RFQ/RFP") to select a developer for the
Subject Property.’ As a result of the RFQ/RFP process, the State of
Hawaii, by its Chairperson of the Board of Land and Natural
Resources ("Chairperson") entered in to a Development Agreement with
West Wind Works, LLC ("3W"), made effective November 24, 201f.° a
copy of the Development Agreement is attached as Exhibit IT.

Generally, the Development Agreement allows 3W to conduct due
diligence and perform predevelopment activities necessary for the
successful development of a proposed renewable energy park on the

At its meeting of August 25, 2006, under agenda item D-12, the Board of Land
and Natural Resources authorized the issuance of an RFQ/RFP to select a developer
for the Subject Property.

At it meeting of August 14, 2009, under agenda item H-5, BLNR, in part,
amended the RFQ/RFP process and delegated authority to the Chairperson to select
a developer for the Subject Property, negotiate the terms of any development
agreement or lease, and to execute any documents that are necessary or
appropriate to effectuate the intent of the disposition, subject to the
provisions of Chapter 171, HRS and Department of the Attorney General's approval.

66 BY THE BOARD OF
LAND AND NATURAL RESOURCES 3o’
AT ITS MEETING HELD ON D-16

May 35,201
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Subject Property as proposed by 3W. The Development Agreement also
sets forth terms and conditions that 3W must satisfy in order for it
to be issued a ground lease for the Subject Property.

In part the Development Agreement requires 3W to pay DLNR a
Development Agreement Fee of $345,000 per year, payable in quarterly
instal lments, and to:

1. Prepare a draft environmental assessment ("EA") for 3IW's
proposed renewable energy park, and have the Draft EA
published in the State of Hawaii Office of Environmental
Quality Control's ("OEQC") The Environmental Notice by October
31, 2011. Thereafter, follow the EA process, prepare a [inal
EA, and obtain a Finding of No Significant Impact by August
31, 2012;

2. Obtain a non-utility generator determination or approval from
Hawaii Electric Company by June 30, 2011;

3. Have an application for a Special Management Area Permit
("SMP") accepted by the City and County of Honolulu ("City")
by December 31, 2011, and obtain City Council approvali of the
SMP by December 31, 2012;

4. Obtain approval from the United States of America and the
State Department of Transportation (if applicable) that allows
3W to develop and operate its' proposed renewable energy park;

5. Have an application for a Conditional Use Permit ("CUP")
accepted by the City by January 5, 2012;

6. Obtain fully executed Power Purchase Agreements ("PPA") for a
5MW of wind-to-hydrogen component, a 5MW biomass-to-energy
component, a 5MW tracking solar farm component, and a +5Mw
expansion solar [arm(s); and

7. By January 31, 2013, obtain State of Hawaii Public Utilities
Commission approval of all PPAs cited above.

The Development Agreement also describes the terms and conditions
for any deadline extension, Development Agreement modifications, and
both party's rights to terminate the Development Agreement. The
State's right to terminate includes, but is not limited to the 3wW's
failure to obtain permits, approvals and PPAs by the specified
deadlines, and 3W's failure to make full payments of any
installment.

HISTORY OF NOTICES OF DEFAULT ("NOD") ISSUED:

DLNR has issued three NOD's to 3W for monetary and non-monetary
defaults under the Development Agreement. The three NOD's along
with 3W's responses are briefly summarized below.

1. Oon March 2, 2011, 3W was issued an NOD for an outstanding
balance due of $142,500.00, which was due on February 24,
2011. The amount due represented the second quarterly
installment of Development Agreement Fees.
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In response, 3W submitted the $142,500.00 payment on March 28,
2011.

2. On October 13, 2011, 3W was issued an NOD for failure to keep
Development Agreement fee payments current and failure to
comply with Section 9.b.1) of the Development Agrecement.® The
amount owed by 3W was $96,300.35, being attributed to the
fourth guarterly installment of Development Agreement Fees and
other accrued fees and assessments, including a bank assessed
service charge for a returned check.

Although 3W failed Lo cure the cited defaults, 3w submitted a
letter to Land Division dated November 30, 2011 (Exhibit
III.a), requesting a meeting to discuss "adequate remedies".‘’

3. On March 2, 2012, DLNR issued 3W an NOD for failure to keep
Development Agreement fee payments current and failure Lo
comply with Section 9.b.1), 2) and 3) of the Development
Agreement. The amount owed by 3W at the time was $268,975.35,
resulting from failure to make fourth, fifth and sixth
quarterly installments of the Development Agreement Fee and
other accrued fees and assessments, but not including a $25
service charge resulting for a returned check.

Pursuant to the NOD and consistent with the terms of the
Development Agreement, 3W was given until April 9, 2012 to
cure all monetary defaults and until May 8, 2012 to cure all
non-monetary defaults.

In lieu of curing the cited defaults, 3W submitted a letter to
DLNR dated April 8, 2012, requesting additional time to cure
all monetary defaults. A copy of 3W's letter dated April 8,
2012 is attached as Exhibit IV.

CURRENT STATUS OF SUBJECT DEVELOPMENT AGREEMENT:

Despite the issuance of NODs cited above, 3W remains delinguent in
its payments of Development Agreement Fees and satisfying non-
monetary benchmark deadlines. The current statuses of 3W's monetary
and non-monetary obligations are summarized below.

1. Development Agreement Fees (Monetary). 3W has paid DLNR
$260,360.25 in Development Agreement Fees, accrued late fees,
and interest penalties. The last Development Agreement Fee
installment 3W paid was credited to the third quarterly

3W previously submitted a written request to extend the deadline for obtaining
a NUG determination to October 31, 2011 and to amend the Development Agreement.
3W also submitted a check to DLNR (dated September 19, 2011) in the amount of
$96,275.35. DLNR was notified by memorandum dated October 10, 2011, that the
check was returned due to insufficient funds. Consequently, approval of 3W's
requested extension and amendment was held in abeyance and the NOD dated October
13, 2011 was issued.

In response DLNR submitted a letter to 3W dated December 21, 2011, in which
DLNR agreed to meet 3W provided 3W first submit written explanations of its
inability to comply with the terms of the Development Agreement, proposed
remedies and timelines, and evidence of 3W's ability to pay past due amounts and
future development fees. A copy of DLNR's letter dated December 21, 2011, is
attached as Exhibit IIX.b.
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installment due May 24, 2011. As of the May 25, 2012, the date
of tLhis Land Board meeting, 3W is $374,375.35% jin arrears.’®

2. Land Use Entitlements, Regulatory/Utilities Approvalsg, and
Power Purchase Agreements (Non-Monetary). Thus far, 3W has
failed to meet the following non-monetary benchmark deadlines
set forth in the Development Agreement:

A. Prepare a draft EA for 3W's proposed renewable energy
park and have the Draft EA published in OEQC's The
Environmental Notice by October 31, 2011;

B. Obtain a NUG determination or approval from Hawaii
Electric Company by June 30, 2011;

C. Have a SMP application accepted by the City by December
31, 2011; and

D. Have a CUP application accepted by the City by January
5, 2012.

REMARKS :

In a letter dated January 4, 2012, attached as Exhibit Vv.a, 3w
proposed to pay on or before March 9, 2012, all past due payments
and all remaining payments to DLNR expected through November 23,
2013, and requested converting the Development Agreement into a
"Conditional Lease". In response, DLNR requested 3W to provide
specific information necessary for DLNR to properly evaluate 3W's
alternate proposal.® As indicated in DLNR's letter to 3W dated
March 2, 2012, attached as Exhibit V.c, DLNR reminded 3w that "{als
previously explained to you in our meeting and then again in
writing, the Development Agreement that was entered into is probably
the most the Land Board can legally approve at this point,
especially because the Chapter 343 requirements have not vet been
satisfied."”

Although as of yet no written response from 3W has been received by
DLNR, DLNR has received a letter from International Electric Power
("IEP") dated April 23, 2012." Therein, IEP ensures 3W will cure
all monetary defaults, proposing two installments totaling
$368,287.85 be made to DLNR on May 2, 2012 and May 30, 2012.
Thereafter, IEP requested to meet with DINR to discuss how 3W's
proposed renewable energy project might move forward. A copy of
IEP's April 23, 2012 letter to DLNR is attached as Exhibit VI.

The amount owed as of May 25, 2012 is applicable through May 31, 2012, after
which, pursuant to the Development Agreement, additional late fees and/or
interest will be applied. The amount owed is allocated as follows: $345,025.35
in Development Fees; $18,975.00 in interest; $10,000 in Extension Fees; $350.00
in Monthly Late Fees; and $25.00 service charge for a returned check due to

insufficient funds.

Letters from DLNR to 3W (dated February 3, 2012 and March 2, 2012) both
requesting information from 3W are attached as Exhibits V.b and V.c,
respectively.

’ 3W previously identified IEP as a financial partner and majority shareholder
in an entity being formed to own the renewable energy project proposed by 3w.
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Notwithstanding the above requests, as of the date of this Land
Board meeting, May 25, 2012, 3W has not provided the information
requested by DLNR thal is necessary to allow a proper evaluation of
any alternative resolution 3W has, or intends to propose. Moreover,
as DLNR has previously notified 3w, the Development Agreement is
probably the most the Land Board can legally approve considering
Chapter 343 requirements have not been satisfied.

Based on the foregoing, and considering 3W's continuing inability to
satisfy both monetary and non-monetary requirements set forth in the
Development Agreement; or cure both monetary and non-monetary
defaults pursuant to the Development Agreement, Staff recommends
BLNR terminate the Development Agreement, effective as of May 25,
2012, the date of this meeting.®

Subject to BLNR's approval to terminate the Development Agreement,
pursuant to Section 171-13, Hawaii Revised Statutes, 3w, including
3W principles and/or partners, may not be eligible to purchase or
lease public lands, or be granted a license, permit, or easement.
covering public lands for a period of five vears from the date of
termination.

RECOMMENDATION: That the Board terminate the Development Agreement
effective as of May 25, 2012, pursuant to Paragraph 13 of the Development
Agreement, and without waiving any other remedies to which the State may
be entitled:

1. Authorize retention of any advance payment of Development
Agreement Fees or other payments or charges made by 3w;

2. Authorize the prosecution of any claim against 3W for
Development Agreement Fees or other payments or charges that
accrued prior to the effective date of termination, including
interest thereon;

3. Authorize the assertion of any claim that the State may have
against the 3W for any damages, costs, or expenses, suffered
or incurred by the State; and

4. Require 3W to remove, at 3W's sole cost and expense,
immediately and with due diligence, any improvements made on
or to the Subject Property by 3W and return the portions of

® staff is cognizant of the fact that it takes a minimum of 4 Board members to

vote in favor of, or against a proposed course of action, in order for any board
action to take place. In the event the majority of the Board is inclined to
accept a payment or allow 3W more time, staff strongly recommends no payment
should be accepted unless the payment cures all outstanding monetary arrearages,
and such payment should be made by 3W unconditionally. Unconditionally would
mean no promise or obligation upon the State or DLNR to subsequently negotiate
even the possibility of amending certain provisions of the DA.

At its meeting on August 8, 2008, under Agenda Item D-10, the Land Board, in
part, approved in principle of the issuance of a direct lease to 3W covering
State lands in Kahuku-Malaekahana, Koolauloa, Oahu, Tax Map Key (1) 5-6-08:06.
At the time the Land Board was informed that 3w had not had a lease, permit or
other disposition of State lands terminated within the last five (5) years due to
non-compliance with such terms and conditions. As a result of the termination of
this Development Agreement, the Land Board may be subsequently requested to
rescind its prior approval in principle to issue 3W a direct lease.
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the Subject Property under such 3W-made improvements to a good
and even grade; and
5. Provided that the termination of the Development Agreement

shall not revoke the Board's prior approvals of August 25,
2006, under Agenda Item D-12, and August 14, 2009, under

Agenda Item H-5.

Respectfully Submitted,

Gavin Chun
44//Project Development Specialist

APPROVED FOR SUBMITTAL:

T aane) 23

William J. Aila, Jr., Chairperson

1

/ g
// 2// Land Board Meeting: May 25, 2012; D~16; Deferred:
Deferred for sixty (60) days.
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DEVELOPMENT AGREEMENT
for

FORMER EWA FEEDLOT SITE

Department of Land and Natural Resources
Land Division
State of Hawaii
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DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT (the “Agreement”) is made and effcctive this
24th day of November, 2010 (“Effective Date”), by and between the STATE OF HAWAIL, by
its Chairperson of the Board of Land and Natural Resources (“Chairperson”) by the authority
granted by the Board of Land and Natural Resources (“Board®) at its meetings held on August
25, 2006 and August 14, 2009, for the Department of Land and Natural Resources, Land
Division, whose principal place of business and post office address is 1151 Punchbowl Street,
Room 220, Honolulu, Hawaii 96813, (“State”), and WEST WIND WORKS, LLC, a Hawaii
limited liability company, whose principal place of business and post office address is 67-287
Kahaone Loop, Waialua, Hawaii 96791, (“Developer™).

RECITALS:

A. The State owns in fee simple that certain parcel of land situated at Honouliuli,
Ewa, Oahu, Hawaii and shown as the shaded area on Exhibit A. The parcel consists of
approximately 110.106 acres and is identified by Tax Map Key No. (1) 9-1-031:001. The parcel
is also known as Land Court Lot 12022, as shown on Land Court Map 888 of Land Court
Application 1069 and described on Land Court Certificate of Title No. 498,504. The parcel shall
be referred to hereinafier as the “Subject Property.”

B. The Board made a finding on August 25, 2006, that the public interest demanded
that the Subject Property be approved for disposition by lease through a direct negotiation
process. On November 8, 2009, the State issued a Request for Qualifications / Request for
Proposals (“RFQ/RFP”) for the Former Ewa Feedlot to select a developer to develop the
Subject Property.

C. Pursuant to the RFP process, Developer submitted a development proposal
entitled “OAHU RENEWABLE ENERGY PARK OAHU, HAWAIL: Development Proposal For
The Former Ewa Feedlot,” dated March 30, 2010 (“Development Plan”), incorporated herein by
reference, for its proposed Oahu Renewable Energy Park, which provides for the development of
different renewable energy facilities by various providers, including wind, solar, and biomass
facilities, under a ground lease arrangement between Developer and the State.

D. Developer has represented that it will be the sole entity responsible for the lessee’s
performance under the lease and will not issue subleases to the individual providers.

E. Pursuant to the RFP process, the State selected Developer to enter into exclusive
negotiations of a development agreement and lease for the Subject Property.

F. This Agreement sets forth the terms and conditions that Developer must satisfy in
order for it to be issued a ground lease for the Subject Property, which terms and conditions
include, among other things, Developer to pay fees to the State during the term of this
Agreement, obtain all governmental, quasi-governmental and utility land use entitlements,
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approvals, permits, and power purchase agreements nccessary to develop and operatc
Developer's proposed project.

G. The State will lease the Subject Property to Developer under a ground lease with a
term not to exceed sixty-five (65) years upon Developer successfully performing all
requirements set forth in this Agreement.

H. This Agreement itself does not convey any right, title or possessory interest in the
Subject Property. Developer will not have any right to occupy or possess any part of the Subject
Property, until a lease or right of entry for the Subject Property has been executed and delivered.

AGREEMENT:

In consideration of the recitals and the mutual covenants, obligations and conditions set
forth in this Agreement, the State and Developer hereby mutually agree as follows:

1. Term. The term of this Agreement shall commence on the effective date stated
above and terminate on December 31, 2013 (the “Expiration Date”), unless terminated sooner
pursuant to the terms of this Agreement.

2, Development Agreement Fees to State. During the term of this Agreement,

Developer shall pay to the State in legal tender of the United States of America, Development
Agreement Fces in the sum of THREE HUNDRED FORTY-FIVE THOUSAND AND NO/100
DOLLARS ($345,000.00) per year, which shall be paid quarterly, in advance, commencing on
the Effective Date. The initial quarterly payment shall be $30,000.00 payable upon execution of
this Agreement and the balance of the initial quarterly payment of $56,250.00 shall be added to
the second quarterly payment in the event that Developer elects to proceed following the
conclusion of the Due Diligence Period as set forth in Section 6. In the event the Effective Date
does not occur on the first of the month, the quarterly payments thereafter shall be due and
payable on the same day of the month as the date of the Effective Date, in February, May,
August, and November of each year during the term of this Agreement. The interest rate on any
and all unpaid Development Agreement Fees shall be at one percent (1%) per month, with a
service charge of FIFTY and NO/100 DOLLARS ($50.00) per month for each delinquent
payment. It is understood that if the lease is issued by the State in accordance with the
provisions of this Agreement, that the annual Development Agreement Fee that has been paid
hereunder for any period of time after the effective date of the lease will on a pro rata basis be
credited against the initial base rent payable under the lease.

3. Taxes and Assessments. Developer shall be responsible for all taxes and
assessments applicable to or arising from the Subject Property. Developer will pay or cause to
be paid all taxes, assessments or other governmental charges levied upon any of Developer’s
property or Developer's income derived from the Subject Property or under this Agreement
before the same become delinquent.

Development Agreement for :
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4. Devclopment Plan.

a. In response to the State’s RFQ/RFP, Devcloper prepared and submitted 1o
the State a proposed development plan for its proposed Oahu Rencwable Bnergy Park dated
March 30, 2010, a copy of the conceptualized devclopment plan map is attached hereto as
Exhibit B and made a part hereof (as the development plan map). The approval of the selection
of Developer by the Chairperson shall not be deemed a warranty or other representation on the
part of the State or DLNR that Developer will be able to obtain all necessary federal, state and
county entitlements, permits or other approvals required to enable Developer to develop its
proposed project.

b. The Development Plan contemplates the development and operation of
Developer’s proposed Oahu Renewable Energy Park (“ORP™) on the Subject Property with the
following renewable energy componcnts:

1) Onshore ORP Substation. An onshore substation that will house
interconnection and power-correction equipment for the ORP's individual power providers.

2) Wind to Hydrogen Project. A five-acre 5 megawatt (“MW”) wind
to hydrogen conversion facility.

3) Biomass-to-Enerpy Project. A 10-acre 5 MW biomass-to-energy
facility (which may include a biomass-to-fuel component).

4) Tracking Solar Farm. A 28-acre 5 MW solar farm.

5) Renewable Expansion Area. Additional 57-acre area reserved for

future solar farm(s).

c. Developer assumes all risks of development. Developer agrees and admits
that Developer is solely at risk with respect to the profitability or financial success of the
proposed ORP.

5. Condition of the Subject Property. The Subject Property shall be leased in an “as
is” condition, and the State makes no representations regarding the condition of the Subject
Property or the suitability of the Subject Property for the proposed ORP. Developer shall, at its
sole expense, be responsible for conducting its own investigations and due diligence regarding
the Subject Property and any site work necessary to develop the ORP, including but not limited
to demolishing existing improvements and removing hazardous materials, if any.

6. Due Diligence Period. Developer shall have ninety (90) days from the Effective
Date to conduct a due diligence investigation (the “Due Diligence Period”). Developer may
request, in writing, an extension of the Due Diligence Period, and the Chairperson may, in
his/her sole and absolute discretion, extend the Due Diligence Period provided any extension
shall be conditioned on Developer's payment of an extension fee equal to TWENTY-EIGHT

._\\
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THOUSAND SEVEN HUNDRED FIFTY AND NO/100 DOLLARS ($28,750.00) per 30-day
increment of the due diligence extension period.

Developer shall be responsible for all costs associated with its due diligence
investigation. Copies of all due diligence reports shall be provided to the Statc and shall identify
DLNR as an authorized user of said reports.

Dcveloper may, as the result of its due diligence investigation, clect to terminate
this Agreement by providing written notice to the State prior 1o the expiration of the Due
Diligence Period (including any extended Duc Diligence Period approved by the Chairperson).
In the event Developer provides such written notice of its decision to terminate this Agreement,
the State shall retain all sums paid by Developer, and Developer shall have no obligation to pay
any remaining balance of the initial quarterly development fec payment or any future
development fee payments and neither Developer nor DLNR shall have any further rights, duties
or obligations under this Agreement.

7. Right of Entry. After execution of this Agreement, the State will grant Developer
a right of entry. The right of entry will authorize Developer, including its employees, agents,
consultants, counsel, advisors, equity owners, contractors and subcontractors, to enter the Subject
Property with prior notice and, while thereon, make surveys and appraisals; take measurements,
geotechnical investigation, test borings, other tests of surface and subsurface conditions and soil
tests and sampling; make structural and engineering studies, and inspect the Subject Property, all
at Developer’s sole cost and expense. The right of entry shall not grant Developer any right to
develop, construct or install any improvements on the Subject Property, and Developer will not
have any such right to develop, construct or install any improvements on the Subject Property
until the lease has been executed and delivered. Under such right of entry, Developer shall
indemnify, defend and hold and save the State harmless from and against all claims, demands or
liability for loss or damage, including property damage, personal injury and wrongful death,
mechanic’s and material men’s claims, design or construction defects, and third party claims,
arising out of or in connection with any such entry upon the Subject Property by Developer or its
employees, agents, consultants, contractors and subcontractors. The foregoing covenants of
Developer shall survive any termination of this Agreement.

8. Environmental Assessments/Environmental Impact Statements.

a At its sole cost and expense, Developer shall prepare and process any and
all required environmental assessments, environmental impact statement preparation notices, and
environmental impact statements (“EA/EIS”) required under Chapter 343 of the Hawaii Revised
Statutes (“HRS*) and for Developer to implement the Development Plan.

b. Without limiting the foregoing, Developer shall prepare a draft
environmental assessment (“EA”) for the Development Plan and have the draft EA published in
the State of Hawaii Office of Environmental Quality Control’s (“OEQC”) The Environmental
Notice by no later than October 31, 2011. Developer shall diligently follow the EA process,
prepare the final EA, and obtain issuance of a Finding of No Significant Impact (“FONSI”) by

no later than August 31, 2012,
—
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The State may, in the sole and absolute discretion of the Chairpcerson, clect
to extend the EA and FONSI deadlines above, subject to Developer's payment of an extension
fec equal to TEN THOUSAND AND NO/100 DOLLARS (810,000.00). If the State elects to do
50, Developer shall diligently and with all commercially reasonable efforts seek to submit the
drafl EA and obtain the FONSI by the extended deadlines. The extension fee shall be in addition
to the Development Agreement Fees, and Developer shall pay all applicable Development
Agreement Fees and other payments and charges duc hercunder during any such extended
period.

Notwithstanding the foregoing, if a FONSI is not issued by the required
deadlinc for the reason that a full environmental impact statement (“EIS”) is required, Developer
may request, in writing, that Developer be allowed to pursue development of the ORP under the
Agrecment by preparing and processing a full EIS. The Statc may, in the sole and absolute
discretion of the Chairperson, approve Developer’s request, provided such approval shall be
made subject to (i) specific deadlines acceptable to the Chairperson for Developer to submit and
obtain final acceptance of the EIS, (ii) a revised timeline with revised deadlincs acceptable to the
Chairperson for Developer to apply for and obtain all nccessary land use cntitlements,
utilities/regulatory approvals, and agreements under Section 9 below; and (iii) Developer's
payment of an extension fee equal to TEN THOUSAND AND NO/100 DOLLARS
(310,000.00). The extension fee shall be in addition to the Development Agreement Fees, and
Developer shall pay all applicable Development Agreement Fces and other payments and
charges due hereunder during any such extended period.

c. It is understood and agreed that if a FONSI is not issued and/or a full
environmental impact statement or statements (“EIS”) is or are required, Developer shall be
required to obtain the State’s “final approval” of the Development Plan, and that the State’s final
review and final approval or disapproval of the Development Plan shall not occur until after
Developer has received final non-appealable acceptances of all required final EIS covering the
Development Plan and until after all such final EIS are presented at a public meeting of the
Board. It is understood and agreed that the State shall have the right to withhold final approval
of the Devclopment Plan and to terminate this Agreement if, based on the final EIS or matters
raised in connection therewith, the State decides that implementing the Development Plan is not
acceptable or desirable. In making this decision, the State shall not be limited to considering the
factors involved in determining whether the final EIS is or are legally acceptable under HRS
Chapter 343. Rather, the State shall have the right to consider fully all the environmental factors
involved in the Development Plan and to weigh the benefits against the adverse impacts of the
Development Plan and may withhold final approval of the Development Plan and terminate this
Agreement for reasons including, but not limited to: (1) the adverse environmental impacts
resulting from implementing the Development Plan, including environmental, economic, social,
and cultural impacts; (2) the inadequacy of measures proposed by Developer to mitigate the
adversc environmental impacts of the Development Plan identified in the final EIS; (3) the nature
of any adverse environmental impacts of the Development Plan as identified in the final EIS
which cannot be avoided or mitigated; or (4) alternatives described in or raised in connection
with the final EIS.
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Within sixty (60) days after all final EIS have been ptesented at a public
meeting of the Board, the State shall notify Developer whether the State has: {a) granted final
approval of the Development Plan; (b) granted final approval of the Development Plan subject to
Developer’s acceptance of certain specified conditions; or (c) denied final approval of the
Development Plan and will terminate this Agreement. Within thirty (30) days of Devcloper’s
receipt of nolice of any specified conditions to Statc’s final approval, Developer shall notify
State in writing whether it accepts such conditions. If Developer fails to accept such conditions
within the thirly-day period, the State shall be deemed to have denied final approval of the
Development Plan and to have clected to terminate thc Agreement. No such final approval of
the Development Plan by the State shall be deemed a warranty or other represcntation on its part
that Developer will be able to obtain all necessary fedcral, state and county entitlements, permits
or other approvals required to enable Developer to develop the Subject Property in accordance
with the Development Plan.

9. Developer to Obtain All Necessary Land Use Entitlements, Repulatory/Utilities
Approvals, and Power Purchage Agreements.

a. Developer shall at Developer’s sole cost and expense, expeditiously and
diligently seck to obtain all necessary and appropriatc land use entitlements, permits, and
regulatory approvals, including, but not limited to, all special management area, public utilities,
and other approvals, permits and entitlements from the United States of America, State of Hawaii
(including the Staic Legislature if applicable and Public Utilities Commission), City and County
of Honolulu (“City™), and Hawaiian Electric Company (“HECO”) so as to enable Developer to
develop and use the Subject Property in accordance with the Development Plan, Developer shall
use its diligent and all commercially reasonable efforts to obtain all required approvals, permits
and entitlements from the United States of America, State of Hawaii, City, and HECO prior to
expiration of the term of this Agreement.

b. Without limiting the foregoing, Developer shall comply with the deadlines
set forth below to apply for, and obtain the following entitlements and approvals:

1) Non-Utili Generator _ (“NUG”)  Determination/Approval,
Developer shall, by no later than June 30, 2011, obtain NUG determinations or approvals from
the Hawaiian Electric Company for (A) the 5§ MW wind-to-hydrogen component; (B) the 5 MW
biomass-to-energy component; (C) the 5 MW tracking solar farm component; and (D) the 5+
MW expansion solar farm(s).

2) Special Management Area Permit (“SMP”). Developer shall, by

no later than December 31, 2011, have its application accepted by the City for an SMP that
allows Developer to develop and use the Subject Property in accordance with the Development
Plan, and by no later than December 31, 2012, obtain SMP approval from the City Council. In
the event separate applications are required for certain renewable energy components, all such
applications must be accepted by the City, and all such SMP approvals obtained from the City
Council, by the deadlines specified above.

6 T PPBUIa:

Development Agreement for r‘:f.un

Former Bwe Feedlot Site \\ .
~



3) Conditional Use Permit (“CUP”). Developer shall, by no later

than January 5, 2012, have its application accepted by the City for a CUP that allows Developer
to devclop and use the Subject Property in accordance with the Development Plan, and by no
later than December 31, 2012, obtain CUP approval or a writicn confirmation from the City
confirming that a CUP is not required to implement the Devclopment Plan. In the event separate
applications are required for certain renewable energy components, all such applications must be
accepted by the City, and all such CUP approvals or confirmations obtained from the City by the
deadlines specified above.

4) Flight Path Easements. The Subject Property is encumbered by
flight easements in favor of the United States of America. Developer shall, prior to the
Expiration Date, obtain approval from the United States of America (including the Federal
Aviation Administration) and the State Department of Transportation (if applicable) that allows
Developer to develop and use the Subject Property in accordance with the Devclopment Plan.

5) Power Purchase Apreements (“PPA™). Developer shall, by no
later than July 3], 2012, obtain fully executed PPAs for (A) the 5 MW wind-to-hydrogen
component; (B) the 5 MW biomass-to-energy component; (C) the 5 MW tracking solar farm
component; and (D) the 5+ MW expansion solar farm(s).

6) State of Hawaii Public Utilities Commission (“PUC”) Approval.
Developer shall, by no later than January 31, 2013, obtain PUC approval of the PPAs for (A) the
5 MW wind-to-hydrogen component; (B) the 5 MW biomass-to-energy component; (C) the 5
MW tracking solar fanm component; and (D) the 5+ MW expansion solar farm(s).

The State may, in the sole and absolute discretion of the Chairperson, clect to
extend the deadlines for any of the entitlements/approvals/PPAs listed above, subject to
Developer's payment of an extension fee equal to TEN THOUSAND AND NO/100 DOLLARS
($10,000.00) per each entitlement/approval/PPA extended. If the State elects to do so,
Developer shall diligently and with all commercially reasonable efforts seek during such
extension period to obtain the necessary entitlements, permits, governmental or regulatory
approvals. The extension fee shall be in addition to the Development Agreement Fees, and
Developer shall pay all applicable Development Agreement Fees and other payments and
charges due hereunder during any such extended period.

c. Prior to issuance of a lease, Developer shall conduct and submit a metes
and bounds survey description of the Subject Property, for approval by the Chairperson.

d. Developer shall, within 30 days of the State’s request, provide the State
with a written report and shall meet with the State and/or the State’s staff regarding the status of
and material issues relating to Developer’s due diligence and Developer’s efforts to obtain the
required entitlements and approvals.

10.  Modifications to the Development Plan. Developer shall be entitled to make such
changes and modifications thereto as may be required to address and satisfy any comments made
or issues raised by the appropriate agencies of the United States of America, Statc of Hawaii,
) T~
7 , .
Development Agreement for / PRELIM &107 4 \
Former Ewa Feedlot Site oo



City and County of Honolulu, or Hawaiian Electric Company without the further conscnt or
approval of the State, so long as: (a) Developer provides advance written notice to the State of
the changes or modifications, including a reasonably specific explanation of why the changes
and modifications are being undertaken and their anticipated effect; and (b) such changes or
modifications do not: (i) materially alter or change the dcvclopment of the ORP as set forth in
the Development Plan, including without limitation, the nature, size, and quality of the
renewable energy components; (ii) reduce the rents to be paid under the lease; (i1i) do not
provide for uses that are not permitted by applicable laws or ordinances; or (iv) adversely affect
or delay for more than six (6) months the development timeline.

In addition, the State recognizes that from time to time the Development Plan may
require changes or modifications initiated by Developer. Developer may make any such changes
or modifications to said Development Plan with the prior written consent of the State, which
consent may be withheld by the State if such changes or modifications: (a) require the
preparation of a new or supplemental EA or EIS; (b) materially alter or change the development
of any of the renewable energy components as set forth in the Development Plan, including
without limitation, the nature, size, and quality of said components; (c) reduce the rents to be
paid under the lease; or (d) adversely affect or delay for more than six (6) months the
development timeline.

11.  Agreement to Issue Lease. The terms of the lease to be issncd by the State to the
Developer for the Subject Property shall be negotiated between the State and Developer;
provided, however, that the lease rents shall not be less than (a) fair market rent as determined by
independent appraisal pursuant to Section 171-17(b), HRS, as amended, and (b) the lease rents
provided in the Developer's development proposal. The lease shall encompass the entire Subject
Property and payment of the lease rent for the entire Subject Property shall commence upon
issuance of the lease. Notwithstanding the foregoing, it is understood and agreed that the Statc
shall issue the lease only if Developer has fully complied with all of the terms and conditions of
this Agreement and satisfactorily complied with each of the following conditions:

a. Final EA and FONSI. Developer shall have caused to be published in the
OEQC The Environmental Notice a final EA and FONSI covering the entire Development Plan
and all of the renewable energy components proposed in the Development Plan,

b. Final Approval of Development Plan. Developer shall have obtained the

State’s final approval of the Development Plan if required pursuant to Section 8.c. hereof.

c. Land Use Entitlements and Approvals. Developer shall have obtained
from the United States of America, State of Hawaii (including the State Legislature if applicable,

and Public Utilittes Commission), City and County of Honolulu, and Hawaiian Electric
Company final non-appealable approvals and determinations for all necessary land use, zoning,
special management area, utilities, and other approvals, permits, agreements, and entitlements to
enable Developer to develop the Subject Property in accordance with its Development Plan,

d. Lease Rent. Developer and the State shall have agreed on the lease rent

payable under the lease. —
R4 \\
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e. Financing.  Developer shall have submitted evidence reasonably
satisfactory to the Chairperson that Developer has adequate funding and/or financing to fully
develop the Subject Property in accordance with its Development Plan, including without
limitation, pro forma financial statements for the project, financing and/or cquity commitment
letters, and confirmations/evidence of tax credit eligibility.

12. Developer’s Right to Terminate Agreement. Developer may at any time prior to

the Expiration Date (subject to extension in accordance with Scction 25 below), at its option and
in its sole and absolute discretion by giving written notice thereof to the State, terminate this
Agreement, for any of the following reasons:

a. If Developer is unable to obtain at any time and for any reason: (1) the
necessary United States of America, State of Hawaii (including the State Legislature if
applicable, and Public Utilities Commission), City and County of Honolulu, and Hawaiian
Electric Company land use, zoning, special management area, approvals and power purchase
agreements to allow for the development of the Subject Property in accordance with the
Development Plan, (2) the State’s final approval the Development Plan if required under Section
8.c. or (3) the State’s consent to Developer’s proposed modifications to the Development Plan;

b. Dctermination by Developer based on its environmental assessment and
review of the Subject Property that the Subject Property is subject to environmental
contamination, rcmediation and/or clean up issues which are deemed unacceptable to Developer;

c. Imposition by the United States of America, the State of Hawaii, and/or
City and County of Honolulu of onerous requirements or conditions on Developcr’s receipt of
the land use, zoning, special management area, or Public Utilities Commission entitlements or
approvals necessary to implement the Development Plan, which requirements or conditions are
unacceplable to Developer; and

If Developer exercises its option to terminate this Agrecment for any of the
reasons above, Developer (1) shall not be entitled to any compensation or other payment
whatsoever by the State on account of such termination or for any improvements constructed by
Developer on the Subject Property (if any), and (2) shall deliver to the State, without cost or
charge, copies of all plans, specifications, permits and studies prepared for or germane to the
Subject Property or part thercof.

13.  State’s Right to Tenminate Agreement. The State may at its option and in its sole

and absolute discretion by giving written notice thereof to Developer, terminate this Agrcement
for any of the following reasons:

a. If a FONSI is not issued and the State withholds or denies “final approval”
to the Development Plan as required in Section 8.c. hereof, including Developer’s failure to
accept within the specified time period the conditions to the State’s final approval;

~.
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b. If the State withholds or denies consent (o Developer’s proposed
modifications to the Development Plan as provided in Scction 10 hereof and Developer will not
or cannot implement the Development Plan without the proposed modifications;

c. If Developer fails to obtain all United States of America, Statc of Hawaii
(including the State Legislature if applicable, and Public Utilities Commission), City and County
of Honolulu, and Hawaiian Electric Company entitlements, permits, approvals and power
purchase agreements necessary for implementation of the Development Plan by the applicable
deadlines specified in Section 9.b. hereof, or if no deadline is so specified, prior to the Bxpiration
Date, (subject to any extensions of deadlines or the Expiration Date approved pursuant to this
Agreement);

d. If Developer fails to make full payment of any instailment of the
Development Agreement Fees or full payment of any other payments or charges due hereunder
at the times and in the manner provided in this Agreement, and this failure continues for a period
of more than thirty (30) days after delivery by the State of a written notice of breach or default
and demnand for cure, by personal service, registered mail or certified mail to Developer;

e. If Developer becomes bankrupt or insolvent, or seeks protection under any
provision of any bankruptcy or insolvency law or any similar law providing for the relief of
debtors, or abandons the project contemplated under the Development Plan, or if any assignment
is made of Developer’s rights hereunder for the benefit of creditors;

f. If Developer fails to observe and perform any of the material covenants,
terms, and conditions contained in this Agreement and on its part to be observed and performed,
and such failure continues for a period of more than sixty (60) days after delivery by the State of
a written notice of breach or default and demand for cure (set forth in reasonable detail), by
personal service, registered mail or certified mail to Developer;

g If the Subject Property or any part of the Subject Property, appurtenances
or improvements are used, or intended to be used in any manner to commit or to facilitate the
commission of a crime; or

h. If the Developer is not in compliance with HRS section 171 -36(4).

Upon any termination under this Section, this Agreement shall become null and
void except as to any provisions which expressly survive its termination, Developer will not be
entitled to issuance of a lease for the Subject Property, Developer shall have no rights to develop
the Subject Property or any part thereof, and Developer shall have no rights or interest
whatsoever in or to the Subject Property. Upon termination and without waiving any other
remedies to which it may be entitled, the State shall be entitled to: (1) retain any advance
payment of Development Agreement Fees or other payments or charges made by Developer, (2)
prosecute any claim against Developer for Development Agreement Fees or other payments or
charges that accrued prior to the effective date of termination of the Agreement, including
interest thereon; (3) assert any claim that it may have against Developer for any damages, costs,
or expenses, suffered or incurred by the State; and (4) require Developer to remove, a} r—
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Developer’s sole cost and expense, immediately and with due diligence, any improvements made
on or to the Subject Property by Developer and return the portions of the Subject Property under
such Developer-made improvements to a good and even grade, which obligation shall survive
termination of this Agreement.

In the event the lease for the Subject Property is issucd as per this Agrecment, this
Agreement shall terminate in its entirety on the date that is one day afler the date that the Lease
for the Subject Property is issued to Developer, and shall thereupon automatically become null
and void, except as to any provisions of this Agreement which expressly survive its termination.

14.  Liens. Developer will not commit or suffer any act or neglect whereby thc
Subject Property or any improvements thereon or the estate or interest of the State therein shall at
any time during the term of this Agreement become subject to any attachment, judgment, lien,
charge or encumbrance whatsoever, and will indemnify, defend and hold the State harmless from
and against all loss, cost or expense with respect thereto (including reasonable attomey’s fees).
If any lien for work, labor, services or materials donc for or supplied to the Subject Property by,
on behalf of or throngh Developer is filed against the Subject Property, Developer shall have
sixty (60) days from the date of filing in which 1o cause such lien to be discharged of record by
payment, deposit, bond or other reasonably satisfactory altcrative approved by the State, as the
casc may be. The foregoing covenants of Developer shall survive any termination of this
Agreement.

15.  Observance of Laws, Ordinances and Regulations. Each party hereto, and their
respective officers, agents, assigns, employees, consultants and/or contractors, or persons acting
for or on its behalf, shall at all times observe and comply with all applicable laws, ordinances,
rules and regulations of the Federal, State and County governments.

16.  Archaeology; Historic Preservation. Developer, including any agent or

confractor, upon encountering any previously unidentified archaeological resources such as
artifacts, shell, bone or charcoal deposits, human remains, or any historic properties or burials,
on the Subject Property, will immediately stop work and contact the State DLNR Historic
Preservation Division in compliance with Chapter 6E, HRS.

17.  Recordation. This Agreement shall not be recorded. However, upon request by
either the State or Developer, a short form memorandum of this Agreement shall be prepared by
the State and shall be duly executed and acknowledged in proper form and may be placed of
record so as to give public notice as to the existence of this Agreement.

18.  Notices. Any notice or demand to the State or Developer provided for or
permitted by this Agreement shall be given in writing and: (a) mailed as registered or certified
U.S. mail, return receipt requested, postage prepaid, addressed to such party at its post office
address herein specified or the last such address designated by such party in writing to the other;
or (b) delivered personally within the City and County of Honolulu to the State or to any officer
of Developer, or (c) sent by facsimile transmission (herein “Fax™) to the Fax number, if any, of
such party as specified herein or such other Fax number designated by such party in writing to

1
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the other. Any such writien notice shall be deemed conclusivcly to have been received at the
time of such personal delivery, or rcceipt of Fax, or at 4:00 p.m. on the third business day afler
being deposited with the United States mail as aforesaid, as follows:

If to the Slate: Board and Department of Land and Natural
Resources
1151 Punchbowl Street, Room 220
Honolulu, Hawaii 96813
Attention: Chairperson
Fax no.: (808) 587-0390

And a copy to: Department of the Attorney General
Attention: Land/Transportation Division
Kekuanaoa Building
465 South King Street, Suite 300
Honolulu, Hawaii 96813
Fax no.: (808) 587-2999

If to Developer: Keith Avery
West Wind Works, LLC
67-287 Kahaone Loop
Waialua, Hawaii 96791
Email: keith@westwindworks.com

19.  Status Reports — Developer Cooperation. Devcloper acknowledges that State’s

staff may be required to periodically report to the Board of Land and Natural Resources during
the term of this Agreement on the status of Developer’s progress under the Agreement.
Developer agrees to reasonably assist State’s staff in making such reports, including without
limitation, upon commercially reasonable advance written notice, having a representative
available to answer questions at any meetings of the Board at which such reports are given,
providing information that State’s staff reasonably requests for the purposes of making such
reports, and being available to meet with the State’s staff prior to the time such reports are made.

20.  Costs and Attorney’s Fees. Developer shall pay all costs, including reasonable
attorney’s fees, and expenses which may be incurred by or paid by the State in enforcing the
covenants and conditions of this Agreement, in recovering possession of the Subject Property, or
in the collection of delinquent fees, taxes, assessments, and any and all other charges. In case the
State shall, without any fault on its part, be made a party to any litigation commenced by or
against the State, the Developer shall pay all costs, including reasonable attorney’s fees, and
expenses incurred by or imposed on the State,

21.  Construction and Amendment. This Agreement has been negotiated extensively
by Developer and the State with and upon the advice of their respective counsel, all of whom
have participated in the drafting hereof. Consequently, the usual rule of construction shall not be
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applicable, which provides that the document is to be interpreted against the interests of the party
who has primarily drafied the language in an agreement. No amendment or modification of this
Agreement or any Exhibit attached hereto shall be effective unless incorporated in a written
instrument executed by the State and Developer. The State and Developer agree to execute such
other documents and instruments as may be reasonably requested by the other party and as may
be necessary to effectuate the terms of this Agreement.

22.  Partial Invalidity. In case any one or more of the provisions contained herein
shall, for any reason, be held to be invalid, illegal or unenforceable in any respect which is not
material to the transactions contemplated hereunder, such invalidity, illegality or
unenforceability shall not affect any other provisions of this Agreement, but this Agreement shall
be construed as if such invalid, illegal or unenforceable provision or provisions had never been
contained herein.

23.  Assignment. Any and all rights hereunder granted to Developer may not be sold,
assigned, conveyed or transferred in any manner by Developer to any other person or entity
without the prior written consent of the State, such consent not to be unreasonably withheld,
conditioned or delayed, and any such sale, assignment, conveyance or transfer in breach of this
provision shall be null and void; provided, however, that the State may withhold consent if the
State determines the potential purchaser, assignee, or transferee does not possess the experience,
expertise or financial capacity to perform the Developer's obligations under this Agreement or
that the proposed sale, assignment, conveyance or transfer is inconsistent with the purpose,
intent, qualification process, or selection process of the RFQ/RFP. Notwithstanding the
foregoing, Developer may assign this entire Agreement and the development rights provided for
herein to an institutional lender or lenders providing financing for the development of all or any
portion of the Subject Property as security for the repayment of such loan or loans, with the prior
written consent of the State.

24.  Slate’s Right to Assign. It is specifically understood and agreed that the State
(through the Board) may convey or otherwise transfer the “Subject Property” subject to the terms
and conditions of this Agreement, and assign this entire Agreement (including, but not limited to
the assignment of any lease issned or to be issued under this Agreement) to any other department
or agency of the State of Hawaii, subject to such department or agency affirmatively agreeing to
accept such Subject Property subject to the terms and conditions of this Agreement and assuming
all undertakings and obligations under this Agreement and/or the lease issued or to be issued
under this Agreement. Upon any such assignment, Developer agrees to attorn to the assignec on
the terms and conditions of this Agreement, the lease, or any other lease that is part of this

Agreement.

25.  Extension of Agreement. The State may, in the sole and absolute discretion of the
Chairperson, elect to extend the term of this Agreement for a maximum period of twelve (12)
months, subject to Developer's payment of an extension fee equal to TEN THOUSAND AND
NO/100 DOLLARS ($10,000.00). The extension fee shall be in addition to any Development
Agreement Fees, and Developer shall pay all applicable Development Agreement Fecs and other
payments and charges due hereunder during such extended period.
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26.  Devclopment Rights. Upon the expiration or any early termination of this
Agreement for whatever reason (except for termination as a result of the issuance of the lease as
provided for in Section 11 above), all development rights, permits, approvals, plans,
specifications, etc. prepared by or for Developer in connection with Developer’s efforts relating
to or under this Agreement shall, to the extent owned by and/or assignable by Developer, vest
with and become the Subject Property of the State. Al the request of the State, Devcloper shall
do all things reasonably necessary 1o assign to the State, all such development rights, permits,
approvals, plans, specifications, elc.

27.  Modification. This Agreement may only be amended or modified by written
agreement signed by all parties; provided however, this Agreement may only bc amended or
modified with the approval of the Chairperson.

28. DLNR. Notwithstanding anything herein to the contrary, it is specifically
understood and agreed by the parties that: (a) the “State” as used herein means the Department of
Land and Natural Resources, State of Hawaii, and the “Chairperson” as used herein means the
Chairperson of the Board of Land and Natural Resources; (b) whenever action is taken, or
required to be taken by the “State” under this agreement (c.g., approve, disapprove, consent, or
otherwise), it shall be deemed to be an act of only the Board of Land and Natural Resourccs, and
shall not be construed to be the act of any other department or agency of the State of Hawaii.
Developer acknowledges and accepts the responsibility for obtaining all entitlements and
governmental approvals from the other applicable governing boards, agencies and departments
of the State of Hawaii, City and County of Honolulu, and the United States of America,

29.  No Third Party Beneficiaries. No third party beneficiaries are intended by this
Agreement, and the terms and provisions of this Agreement shall not give rise to any right in
third parties to enforce the provisions of this Agreement.

30.  Nondiscrimination. The use of the Subject Property shall not be in support of any
policy which discriminates against anyone based upon race, creed, color, national origin or a
physical handicap.

31.  Counterparts, This Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original and all of which taken together shall constitute

one and the same instrument.
32.  Timeis of the essence. Time is of the essence in all provisions of this Agreement.

33.  Exhibits. The following exhibits are attached hereto and made a part of this
Agreement:

A. Map of Subject Property
B. Map of Developer’s Proposed Development Plan dated March 30, 2010

greemen 14 PRELIM AFIR LY

f Dopartncuat of e

l')?eve'opgm':cd!m S": ) Adlormey Ganufes!
'ormer Bwa i




4—/

IN WITNESS WHEREQF, the parties hereto have execuled this Agreement on the date
and year first abovc written.

Approved and Executed by the Chairperson STATE OF HAWAII
pursuant to authority granted by the Board
of Land and Natural Resources at its

meeting held on August 14, 2009, %-
By

Chairperson of the Board of Land and
APPROVED AS TO FORM: Natural Resources

State

e

Deputy Afforney General

Dated: / / /’ 7’//0

WEST WIND WORKS, LLC a Hawaii
Limited Liability Company

Its: 2sicdan] &
Name: _/(@ th 7{ l/ézl‘/lz/

Developer

LT AFPR D
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November 30, 2011

Mr. Keith Chun

Department of Land and Natural Resources
1151 Punchbowl

Honolutu, Hawaii 96813

Re: Plan for the Oahu Renewable Encrgy Park Moving Forward
Decar Keith,

I am pleased to inform you that the ORP principles have recently signed a Term Sheet
with International Electric Power (1EP) to provide most all project development funding
and ultimatcly all Project(s) financing up to $100+ million. At the samne time, it is
painfully obvious that we have not made the latest quarterly payment(s) and missed
certain milestone cvents.

We take notice that you have followed our progress diligently with little room for crror,
changes or modifications from the original Development Agreement and have notificd us
of any defaults. Rather than reflecting on the Projects missteps 1 would like to take the
opportunity to explain why this extremely valuable renewable integration project is so
important to the DLNR, Oahu and its residents.

The ORP’s goals have always been to provide Oahu with substantial socio-economic and
energy supply and price security using Oahu’s indigenous and abundant renewable
energy resources, biomass, solar, wind and bio fuel. The proposed energy integration is
new, state of the art technology, and this has created development issues that are difficult
hurdles and were not anticipated when the ORP was conceived.

We did not anticipate certain site restrictions, individual project financing hurdles, and
other development complications that have required more time to bring such a diverse
and strategically important Project to completion.

1 would like to remind the DLNR of the benefits to the state in long term Lease payments,
20 year fixed price electricity, and favorable balance of fossil fuel trade dollars, as well as
fulfilling the State RPS, and providing energy and job diversification. The revenues from
Lease payments alone will be at least $3.5 million to 4.5 million year and rcpresent
substantial Lease revenue for the DLNR. No other development will have the capability
to pay such an amount.

6:7-287 Kahaone 1 oop 1800 Fagle Mill Road
Wanalua, Hiwapn 96791 Ashland. Oregon 97520
Ph. SOS.430.9959 keith@@w estwindvworks.com
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There are no flaws or faults to the project viability; in fact the benefits keep improving as
the ORP design formulates. The issue 1sn’t concerning project success but is about how
long it has taken to work through the various and required steps like placing several
independent or having onc diversified energy project on one parcel where investors
require potential independent land title, this is not new bt continued to be a critical issue

The process, like most land and encrgy developments on Oahu has taken much more
time to develop the infrastructure and interconnecting picces than anticipated. Those
picces arc many, for there are various roadblocks in the process to entitlements, permits
and financing that were not anticipated even afier initial due diligence. Issues like
difficulties in oblaining Powcr Purchase Agreement(s) with HECO duc to ncw RFP
release, FAA limitations, and other details.

The history of the Former Ewa Feedlot goes back to 1969 when the State spent
$40+million to help maintain Hawaii’s cattlc industry and bought the 110 acrc parccl.
The Feed Lot failed and the land has been idle since with no revenues for over 50 years,
until our payments. Now, as we press for more time to gather the final ingredients that
will provide OQahu with a show piece of rencwable integration we are held to a standard
impossible to reach in the short time.

We therefore respectiully request a meeting of all partics to discuss adequate remedies
and realistic time schedule and 1o cure the default rent payments. The ORP plans to pay
all past due accounts payable and maintain a reasonable timetable going forward.

Sincerely,

Keith Avery

president
07-287 Kiuhaone 1 oop 1R8O0 Eagle Mill Road
Waialua, Hawaii 96791 Ashland, Oregon 97520

Ph: $08.430.0959 heithia westwindworhs. com
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STATE OF HAWAI

DEPARTMENT OF LAND AND NATURAL RESOURCES

=% LAND DIVISION

POST OFFICE BOX 621

Sate oy HONOLUL, HAWALL 90809

December 21, 2011
Ref. No.: 050D-266

Via USPS and email

Mr. Keith Avery

West Wind Works, LLC

67-287 Kahaone Loop

Wanalua, Hawaii 96791

Emal: keith@westwindworks.com

Dear Mr. Avery:

Subject:  Development Agreement for the Former Ewa Feedlot Site between State of Hawaii and
West Wind Works, LLC dated November 24, 2010 (the "Development Agreement"”)

We are in receipt of your letter to Keith Chun dated November 30, 2011, in which you acknowledge
West Wind Works, LLC's defaults under the Development Agreement for failing to make the required
development (ec payments and meel various deadlines.

Your letter also requests a meeting to "discuss adequate remedies and realistic time schedule and 1o
cure the default rent payments." We are willing to meet with you to discuss this matter, but request that you
first submit for our consideration a written explanation that: (1) details the reasons for 3W's inability to
comply with the terms of the Development Agreement; (2) explains 3W's proposed remedies and timeline;
and (3) provides evidence of 3W's ability to pay the past due development fees totaling $182,650.35 (e.g., a
Joan commitment letter) and future development fees as described in the Development Agreement (the next
quarterly mstallment of $86,250.00 being due on February 24, 2012).

As you are aware, the cure period cited in the most recent Notice of Default dated October 13, 2011,
lapsed over four weeks ago on November 18, 2011. Accordingly, if your writlen explanation 1s not received
by January 6, 2012, we will proceed with terminating the Development Agreement pursuant to the terms
therein. Please also note that pursuant to Section 171-13, Hawan Revised Statutes, if the Development
Agreement is terminated due to your failure to satisfy the terms and conditions thereof, you will not be
eligible to purchase or lease public lands, or be granted a license, permit, or easement covering public lands
for a period of five years following the termination. We urge you to give this matier your immediate
attention.

Administrator

cc: Ceniral File
District File
Paul Shinkawa, Oahu Renewable Energy Park LLC

Riley Saito, SunPower Corporation, Systems - . o
EXHISIT “p-b
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Apnl 82012
ia I-omail and Pareel Post. Russell ) Fsupiteohawais gpov

My, Russell ‘Tsugp, Admamstrator

State ol Hawim

Department ol Fand and Natmal Resowrees
Post Olfice Box 021

Honolulu, Hawan 96809

Rz Apnl 9, 2012 Payment Duce
Dear Mr. Tsupi,

We appreciate the time you provided lor the Qahu Renewable Energy Park ta bring the
Development Agreements tenms and payments to a point of fullilliment. We have been

and continue to work diligently with our partners Intemational Electric Power, Inc. who
we ntrodneed previously.

We hiave a commitment to pay all of the monies duc the DINR as agreed in our DA and
need until April 23, 2012 to complete the ransfer ol funds to West Wind Works and
arrange a cerbilied cheek Tor the DINR,

Regarding our development schedule, we are completing agreements with our technology
partners to engineer, finance, and build the following Projects:

L. Glohal Encrgy Solutions/Hurst Boiler SMW biomass system;

2. GES/Hurst/Sopogy SMWCSP Hybrid solar system:

3 ECC/SP/LE SMW PV solar system.
We are working towards the optinnim mtegrated renewable energy project design
ntilizing Oahu’s natural encrgy assets, as proposed, so may provide the State with
significant long term revenues through our lease of the Former Fwa Feedlot,

Please contact me with any questions, concerns or gnidance.

Sicerely,

Keith Avery
president

EXHIBIT " (%"

07-287 Kahaone ! oop, Winalua, Hawan 9679
heithia yvvestwimdv vrhs.com




¥ RECEIVED
January 4, 2012
Mr. William Aila, Chairman DEPT. OF .
Department of Land and Natural Resources NATURAL Rt"'éoqjo & ERL Ol | A
1151 Punchbowl STATE or HAV&%S‘?E{ ENO!L OHICES
= OF viAwan

Honolulu, Hawaii 96813
Re: Plan for the Oabu Renewable Linergy Park
Dear Mr. Aila,

I'hank you for taking the time to meel with us last week, to discuss the status of the Oahu
Rencwable Lnergy Park (ORP).

As we described, the ORI’s goals have always been to provide Oahu with substantial
socio-cconomic benelits, energy supply and price security using Oahu’s indigenous and
abundant renewable energy resources; biomass, solar, wind and bio fuel. The proposed
cnergy integration is new, state of the art technology, and which has raiscd development
issues that are difficult hurdles and were not anticipated when the ORP was conceived.

After one year of the development process, we have learned that the design of the ORP is
guided by:

1. HECO’s RFP requirements as the sole off-taker for the purchase of the integrated
renewable power; and

2. Complicated financing of various Independent Power Producers (IPP) using
various cutting cdge technology’s, as one 25MW Integrated Power Project versus
five individual SMW Projects.

3. The Development Agreement (DA) if morphed into a Conditional Lease. will
provide us with the flexibility we need to attract additional technologies and allow
our financial partner to be more liberal with funding.

The process has taken much more time to plan for and develop the infrastructure and
interconnecting pieces than anticipaled because technology & preliminary financing
commitments must be made to make meaningful progress on the various issues in the
process to entitlements, permits and financing. We therefore propose reevaluating the
need for the DA while simultaneously completing a formal Conditional Lease. The
Conditional Lease will be in effect but extend to its full term upon meeting each
condition, including a fully executed and approved PPA.

Our financial Partners, IEP, would like to be able to negotiate the major terms of the
Conditional Lease immediately. We assume negotiations, including any appraisals, SMA
and FAA determinations and designations, and other details that control the final design
outcome, may take up 10 6 months.
67-287 fahaone Loop Waialoa, Thovain 96791
hehra westwnidworks com
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While we work on completing a Conditional Lease, we propose to pay, on or hefore
March 9. 2012:

All rents due including currently past due payments: as well as
$1.035 million, less amounts previously paid, to fulfill payments expected for the
three ycars through November 23, 2013;

V-

This will provide a foundation for investment ultimately providing long term revenucs to
the State. The ORP will prove to be a good and reliable lang term source of revenue for
this DLLNR parcel.

Please contact me with any questions or concerns.

Sincerely, !
Keith Avery
president

07-287 Kahaone Foop, Waiabua, Thinsail 96791

keitlvicwesiwindv orks com
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Februaey 3, 2012
Rel. No.: 050D-266

Vi USES and cinail: keith@yveesovindveorks.com

Mr. Keith Avery

West Wind Works, LLC
67-287 Kahaone 1.oop
Waialua, Hawaii 96791

Subject: Development Agreement between State of Hawan and West Wind Works, LILC
("3W") datcd November 24, 2010 (the "Development Agreement™)

Dear Mr. Avery:

Your letter to Chairperson William J. Aila, Jr. dated January 4, 2012 has bheen referred 1o this
office. Your leller requests converting the Development Agreement into a Conditional Lease and
proposes lo pay all past, present, and future fees payable to DLNR under the Development Agreement by
March 9, 2012 while the terms of the Conditional Lease are being negotiated.

In order for us to properly evaluate your request, please provide for our review the following by
Friday, February 17,2012:

() A description of your financial partner, 1EP, and its propused role in the Oahu Renewable
Energy Park project ("ORP"). For example, will IEP's role be solely that of providing
capital or financing? Or will IEP become a limited liability company member of 3W? If
IEP will become an LLC member or have some type of ownership interest in 3W or the
ORP, provide details of IEP's background and the proposed ownership structure of 3W to
the extent that DLNR will be able to evaluate the entity's qualilications as a prospective
lessee.

(2) Details of 3W's arrangement with IEP, including the amount of [inancing or capital to be
provided, the timeframe for such funding, the terms and conditions that 3W must meet
before funding is provided, and any pertinent milestones or deadlines. Provide any
additional terms and conditions that must be met in order for 3W to pay to DLNR all of
the development fees by March 9, 2012,

&) An explanation of how the Conditional Lease differs from the existing Development

Agreement and DLNR's form lease previously provided to you. Explain how a
Conditional Lease will allow you to atiract additional technologies and allow IEP to be

more hiberal with funding.
4 Provide 3W's proposal for the major terms and conditions of the Conditional Lease.

5) Provide an updated timeline of all major milestones for the ORP, including funding
milestones, due diligence matters (e.g., SMA and FAA determinations), compliance with

g.b
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Page 2

HRS Chapter 343 (I:A/1:1S). land use entitlements/approvals, and projected consiruchion
nmelhines.

Please be reminded that purstiant o Section 171-13, Hawan Revised Statutes. 1f the Development
Agreementis termmated due to 3W's Fnlure to satisly the terms and conditions thereof’, you will not be
chigible to purchase or lease pubhic lands, or he granled a license, pernt, o easement covermg public
tands for a penod of five years Tollowing the ternmation. Accordingly, we urge you to give this matter
your immediate altention,

Very truly yours,

, Rusgdl Y. Tsup

Administrator

ce: Central File
Dustrict File
BLNR Chairperson William 1, Aila, Jr.
Paul Shinkawa, Oahu Renewable Energy Park LLC
Riley Saito, SunPower Corporation, Systems
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Miuch 2, 2012

Ref. No.: 050D-266
Via USPS and Email: keith@westwindworks.com

Mr. Keith Avery

West Wind Works, LLC
67-287 Kahaone Loop
Waialua, Hawaii 96791

Subject:  Development Agreement between Stite of Hawaii and West Wind Works, LLC
{"3W") dated November 24, 2010 (the "Development Agreement”)

Dear Mr. Avery:

We arc in receipt of your letter dited February 16, 2012, which responded to our letter dated
February 3, 2012 requesting information necessary to evaluate your request to convert the above-
referenced Development Agreement into a Conditional Lease.

Your letter, however, failed to provide the requested information, specifically all of the
information requested in Questions (2) through (5) of our letter. As such, we cannol approve your

request.

As we previously explained to you in our meeting and then again in writing, the Development
Agreement that was entered into is probably the most the Land Board can legally approve at this point,
especially because the Chapter 343 requirements have not yet been satisfied. Further, we asked you to
articulate specifically the type of changes (proposed terms and conditions) you will be proposing to the
existing Development Agreement if it could be converted to something called a "Conditional Lease."
With such information, we will then be able to consult with our lawyers to assist vs in evaluating and
determining whether a "Conditional Lease" is even legally possible given the current scenario and having
not satisfied the Chapter 343 requirements.

Since we have requested this information in the past and have not been provided the information
{0 date, we request once again the following information' be provided immediately. In addition, please
provide the following requested information:

§))] In response to Question (1), you explained that International Electric Power ("IEP") is the
majority shareholder in the entity formed to own the project, initially with a 70%
ownership stake. Please provide copies of the new entity's organizational documents for

! Includes a confirmation of the information provided in response to Question (1), and all of the
information requested in Questions (2) through (5) of our prior letter to you dated February 3, 2012.

. A
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onr review. Please also note that any assignment of 3W's interest in the Development
Agreement to the new entity is subject 1o approval by the Board ol Land and Natneal
Resonrees,

() Detnls of West Wind Works' ("3W*") arcmgement with 1EP, mcluding, the amount of
fimancing or capital 1o be provided, the timelrame for such funding, the terms and
conditions that 3W mwst meet hefore funding is provided, and any pertinent imilestones o
deadlines. Provide any additional terms tnd conditions that nmnst he met in order fow 3W
to Mlfill its proposal to pay 10 DLNR all of the development lees by March 9, 2012,

K] Explain how a Conditional Lease will allow you 1o attract additional technologies and
allow IEP to be more liberal with funding,

(4) Provide 3W's proposal for the major terms and conditions of the Conditional Lease.

Very truly yours,
//” e
T
“" Russgll"Y. Tsuji
-~

dministrator

William J. Aila, Jr, Chairperson

Central Files

District Files

Panl Shinkawa, Oahu Renewable Energy Park LLC
Riley Saito, SunPower Corporation, Systems
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April 23, 2012

Russell Tsuji

Board of Department of Land and Natural Resources
1151 Punchbowl Street, Room 220

Honolulu, HI 96813

Dear Russell:

Over the past six months, International Electric Power (“IEP”) has been working with Keith Avery, Dexter
sato and Paul Shinkawa of West Wind Works, LLC ("WWW”) and Oahu Renewable Energy Park, LLC
(“ORP”) on developing what we are calling the IEP-Oahu Renewable Energy Park (the “Project”). We at
IEP are very excited about the prospect of bringing low-cost, reliable and environmentally-friendly
electric power to the island of Oahu.

During the time we have been involved in the Project, we have reviewed and vetted the technological
aspects of the intended design; interviewed various potential partners and counterparties, from
contractors, to vendors, to fuel suppliers, and others; built a detailed pro forma financial model, and
identified the sources of capital necessary for the Project. We are confident that the Project can obtain
the necessary permits, approvals and power purchase agreement(s) to reach a successful financial close.

While under the terms of our joint venture agreement with ORP, IEP is not responsible for payments to
the DLNR pursuant to the Development Agreement for Former EWA Feedlot Site (the “Development
Agreement” or “DA”), we have only very recently become aware that WWW, a partner in ORP, has fallen
behind on various periodic payments required by the Development Agreement. IEP also understands
that WWW has been notified of its payment delinquency, and consequently WWW and others at ORP
are arranging the capital necessary to bring the DA back into compliance. Once we collectively
accomplish that, IEP looks forward to {in conjunction with ORP) meeting with DLNR to restructure the
DA so it may be consistent with our ability to bring this project to successful completion, the terms of
which will be beneficial to both sides of the agreement.

As the controlling member of the joint venture that is to develop the Project, we share your concern
regarding the status of the DA, are dismayed to hear that these payments are delinquent and especially
aggrieved that unfunded checks have been written to DLNR. |EP assures DLNR that this situation will be
rectified by WWW and ORP, or in the alternative, represent to you that IEP will take the measures

EXHIBIT "z




necessary Lo ensure compliance with the DA terms and develop and finance the Project.Our collective
efforts will result in payments being made that will fully bring WWW into compliance with the DA.
Payment will be made in two parts: the first, consisting of $100,000, will be made on May 2, 2011 and
the second, to be made by May 30, 2011, will consist of the balance due, which at that time will be
$268,287.85 (the then-balance of the amount now due, $182,037.85, plus $86,250.00). Both amounts
will be paid as requested via certified check.

Once this occurs, we wish to discuss with DLNR ways in which we can effectively move forward to the
benefit of the Project and all parties associated with il. In our extensive experience developing
regulated and independent power projects worldwide, we understand these “hiccups” to be more the
norm rather than the exception. Many of the most beneficial and successful independent power
projects have been challenged by roadblocks at one or more times during their development. We
sincerely hope that this challenge to the IEP-ORP Project will not derail what we know will be a
successful venture for IEP and ORP, and a beneficial power project for the people of Oahu.

Recognizing that we are at a critical juncture in this Project, and that we have not had an opportunity to
meet or speak directly with the DLNR on this issue, we ask that DLNR further forbear, for a short period
of time, from any drastic action regarding the DA that would result in a waste of all the effort that has
been expended to date. IEP {(and of course WWW and ORP) are very concerned about the possibility of
contract termination and Peter Dailey, IEP’s Chairman, and | would like to meet with you in Hawaii at
your earliest convenience to discuss this issue with the intent of satisfying the DA deficiencies and
addressing any other DLNR concerns.

Sincerely,

Enzo M. Zoratto
President
International Electric Power, LLC

cc: Peter Dailey
Keith Avery




EXHIBIT B
Proposal Dated July 25, 2012
Submitted by
.International Electric Power

The “Initial Proposal”



INTERNATIONAL ELECTRIC POWER
i/

luly 25, 201

M. Russell 1L Tsup

Adnimsirator

Depavtiaent ol and and Natural Resourees
PPost Olhiee Box 621

Honolulud T awaii 96809

Re: Transmittal of Oahya Renewable Park Inlormation
Dear Russell

Intcrmational Electric Power LLC (IEP) s pleased (o provide you with the first ol deliverables in support ol our
upcoming discussions on the Development Agrecment (DA) and assignability ol the contraet Trom West Wind Works
(W) 100 new company. IEP-ORP LLC. where TEP will be the majority owner and 3W will remain a minority
participant.

his Orst subimiital stuminarizes our praposed changes o the DA and will be Tollowed with a Statement ol
Qualibications and an Assipnment Justification Memorandum on Friday. July 27. 2012, Following (his. we will prepare
amodilied “redlined™ version of the DA once an understanding ol the teems is aceeptable o both the DELNR and 110

Fask that you separd the enclosed proposal as sincere elTort o put our “hest loot Torward™ and make this project a
scality. While we recognize that it may Tall short ol certain DENR objectives, we are certain that it will also SUrpiss
your expectations in other arcas. Given this. | propose (hat we use our meeting ol August 7. 2012 10 understand cach
other’s perspective with the objective of linding common ground lo move forward and complete a successlul
negotiation,

We remain excited about the great tangible and intangible benelits that the project will provide to 1 lawaii's renewable
enerpey agenda and are conlident that the project can he financed and constructed (o achieve stakcholder objectlives,

Siceercly,

lnzo M. Zoratto
President & COO
International Elecetric Power, L1

Attachment: 112-3W Proposal for Camphel! Industrial Park Ewa Feedlot Development Agrecment
2

e Peter Dailey. (1P
Keith Avery. 3W
Paul Shinkawa, ORP
Morrts Atta, DLNR
Gavin Chun. DINR
Keith Chun, DINR
Darlene Ariola, DINR
Bill McCorriston. M4Law
Peter J. Hamasaki. M4Law
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July 25,2012

Mr. Russell 1. Tsuji

Administrator

Department of Land and Natural Resources
Post Office Box 621

Honolulu, Hawait 96809

Re: Campbell Indusirial Park Ewa Feedlot Development Agreement

Dear Mr. Tsuji:

As you may be aware, we arce jointly representing West Wind Works, L1.C, a Hawaii
limiled liability company (“3W™), the Developer under that cerlain Development Agrecement dated
November 24, 2010 (“Development Agreement™), and International Electric Power, LLC (“1EP™), 3W’s
proposed partner in the development of the Oahu Renewable Energy Park (“Projec ) at the former Ewa
Feedlot site at Campbell Industrial Park, Honouliuli, Ewa, Oahu, Hawaii.

Al Current Status of Development Apreement.

Al the meeting of the Board ol Land and Natural Resources (“Board”) on May 25, 2012,
under agenda Item D-16, the DLNR staff recommended that the Board consider terminating thc
Development Agreement for the following rcasons:

. 3W failed to demonstratc adequate progress against key milestones and
deliverables as staied in the Development Agreement;

. 3W failed to make certain required payments and penally payments for missed
milestones in the Development Agreement; and

. IW was $374,375 in arrears in development fee payments as of May 25, 2012.

In response to the foregoing, 3W solicited the support of 1EP to present a pathway to
curing such deficiencies, as well as spearhead the effort to develop the Project.

At the meeting on May 25, 2012, the Board agreed to defer action for 60 days on agenda
Item D-16. The deferral was for the purpose of giving the State, 3W and IEP the opportunity to discuss
an assignment of the Development Agreement to a joint-venture between 3W, IEP and other parties, and
an amendment of the Development Agreement, both with the goals of curing the payment defaults and
addressing the issues that have arisen during the course of the development of the Project.

B. Deliverables to be Provided to the DILNR.

Pursuant to the Board’s action and discussion with DLNR staff, we understand that the
following are being requested of 3W and [EP:

1. IEP and 3W will provide the DLNR with a summary of the proposed
amendments to the Development Agreement. The proposed amendments are summarized in Section C of
this letter.

P0. Box 2800 = Honoluly, Hawaii 95803-2800
2708383 Five Waterfront Plaza, 4th Floor 500 Ala Moana Boulevard ® Honolulu, Hawaii 96613
Telephone: {808) 529-7300 » FAX: (808) 524-8293



Mr. Russell J. Tsuji
Department of Land and Natural Resources
July 25,2012
Page 2

2. In connection with the request for the assignmient of the Development Agreement
to IEP-ORP LIC, a Delaware limited liability company (“IEP-ORP™), 3W and 1EP will provide the
DLNR with organizational information for IEP-ORP and its constituent members. 1:P-ORP will be a
newly-formed joint venture between 1EP (70%) and Oahu Renewable Park, LLC (“ORP”) (30%). ORP is
a Hawaii limited liability company in which 3W has an ownership interest, while IEP-ORP is a Delaware
limited liability company to be registered to do business in the State of Hawaii, in which IEP will have a
majority controlling intcrest.

3. TEP-ORP will provide a revised Statement of Qualifications for the development
team for the Project. 'The revised Statement of Qualifications is being provided to you under separate
cover.

9. Based upon the DLNR’s review of the summary of proposed amendments to the
Development Agreement, 1IEP-ORP will prepare cither a redlined draft of a proposed Amended and
Restated Development Agreement or a proposed Assignment and Amendment of Development
Agreement, for review by the DLNR.!

C. Proposal for Amendment of Development Aereement

1P and 3W’s proposal for amendment af the Devclopment Agrecment is set forth below.
The proposal assures that the State will be fully paid all development {ee amounls, including the amounts
currently in arrears and provides for a potential $1,000,000 additional rent payment if the Project qualifies
for Federal 1603 Renewable Energy Refundable Tax Credil(s).

This proposal assumes that the assignment described in Ttem 2 above is approved and that
the revised Statement of Qualifications described in Item 3 above is acceptable to the DLNR.

Exccution of a Lease pursuant to the amended Development Agreement would be
conditioned upon closing of the financing for the Project.

In summary, IEP and 3W propose the following:
L. DLNR will consent to the assignment of the Development Agreement (as

amended) from 3W to [EP-ORP. IEP will be the majority member of 1EP-ORP,
while 3W would remain a minority participant through its membership in ORP.

2. The Lease will allow for the inclusion of a sublease of 30-40 acres of the
property to SunPower fer a separate 5 MW solar PV development.
3. IEP-ORP will make all payments currently duc under the Development

Agreement, equal to $374,375.35 (through May 25, 2012), plus $86,000 (through
August 25, 2012), together with simple interest thereon at the rate of 6% per
annum. One half of this amount will be paid within sixty (60) days following the

! For financing purposes, a conditional lease weuld be preferable to a development agrecment;

however, we understand that the DLNR has expressed preliminary concerns as to whether a conditional lcase may
be executed prior to completion of compliance with chapter 343, Hawaii, Revised Statutes. If it is subsequently
determined that a conditional lease may be executed prior to completion of compliance with chapter 343, Hawaii,
Revised Statutes, that would be preferable from the developer’s perspective,

270838.3



Mr. Russell 1. 'I'suji

Department of Land and Natural Resources

July 25,2012
Page 3

6.

10.

270838.3

exccution of the Power Purchase Agreement (PPA) with HECO and the
remaining one-half’ will be paid within sixty (G0) days following, the closing of
the financing for the Project.

Within sixty (60) days following the ¢losing of the financing for the Project, an
additional lump-sum payment will be made in the amount of the aggregate
accrued quarterly development fec payments that would have been duc from
August 25, 2012, to the date of closing, together with simple interest thercon at
the rate of 6% per annum.

Closing of the financing for the Project will occur no later than December 31,
2014, unless mutually extended; if closing docs not accur by that date, the
Development  Agreement (and Lease, if executed prior thercto) may be
terminated by the DLNR.

The various intermediate milestones contained in the current Development
Agreement will be eliminated and replaced with the following two milestones:
(a) execution of the PPA with HECO, and (b) closing of the financing for the
Project. We arc proposing to cliniinate the intermediate milestoncs currently
contained in the Devclopment Agreement to allow for flexibility and ease of
scheduling, as well as to climinate incurring additional fees associated with
delays. As a practical matier, the funding to the Project will not close without
acceptance by the Project’s lenders of the PPA with HECO and the execution of
the Lease, and the PPA and Leasc will not be executed until the required permits
have been obtained and the requirements of chapter 343, Hawaii Revised
Statutes, have been satisfied; therefore including these as separate milestones is
redundant.

The Lease rent payments will need to conform to the market rents for cach type
of energy generation. For example, estimated market lcase rent in Hawaii for
photovoltaic projects is $10,000 per acre per year. the fair market rents for CSP
and Biomass encrgy generation also will need lo be factored into creating a
blended aggregate rental amount under the Leasc that reflects market rents for
these types of energy generation.

The Lcasc will be executed at closing of the financing for the Project, with
quarterly rent payments under the Lease beginning immediately thereafter and
continuing through the construction period for the Project and the remainder of
term of the Lcase.

If the Project is eligible, once the Project is commissioned, operational, and
receives the proceeds of Federal 1603 Renewable Energy Refundable Tax
Credit(s), [EP-ORP will make a one-time payment of additional rent to the State
in the amount of $1,000,000.

As part of the original proposal, IEP-ORP will offer to sell power directly to the
State for a fixed price (escalated annually) over the next 20 years in lieu of Lease
rent payments.



Mr. Russell J. Tsuji

Department of Land and Natural Resources
July 25,2012

Page 4

D. Summary_of Financial Benefits for State. The purpose of the proposed amendments to
the Development Agreement is to ensure that the Project is viable and that the State therefore will receive
the development fees and lease rents provided for in the Development Agreement and the Lease. Specific
financial benefits to the State under the proposed amendments to the Development Agreement arc
summarized below:

Summary of Financial and Centractual Benelits to State

Description Current DA Amended DA

Devclopment Fc_es'and Interest Throug,h .;A.ugfxst. $244.528 in September, 2013;
2012 (DA ncgotiations complele) — paid ¥ within 60 . . -

. . D . $460,875 $259,199 in September, 2014;
days of exccution of PPA and % within 60 days of - .
LT L or . _ For total of $503,728
Financial Closing, at 6% simple interest annually
Development Fees and Interest Through December . o
2014 at 6% simple interest annually §774,000 $820,440
Additional rent payment to State if the Project N/A $1,000,000

Qualifies for 1603 Refundable Tax Credits

Power in exchange for lease rent payments — 2.5 .
Savings of

MW at $0.24/kWh with 1% escalator versus N/A .

$0.26/kWh with 3% escalator over 20 years $25,308,064.35*
Tixecution Risk Moderate Low
Ability to Sccure Financing, Low High
Tcam Stability and Capitalization Moderate High

*Net Present Value, estimated with payments starting Jan 1, 2015, at a 3% discount rate

E. Remaining Deliverables.

The information related to IEP-ORP in connection with the requested assignment of the
Development Agreement referenced in Item 2 above will be transmitted to you shortly under scparate
cover.

The revised Statement of Qualifications rcferenced in Item 3 above also will be provided
to you under separatc cover. The qualifications submittal will reflect revisions to our team equipment
suppliers and installation subcontractors.

The proposed amendment to the Development Agreement referenced in Item 4 above will
be prepared upon agrecment between the DLNR and IEP-ORP on the basic terms of the amendments, as
outlined in this letter above.

Please note that we also are awaiting the State’s response to our request for to cxtend the
deferral of action on Item D-16 of the May 25, 2012, Board agenda for an additional 30 days. The
additional time will be used to validate all costs, schedules and technologics so that we may assure
delivery of a successful Project on time and on budget. The proposed points listed above are for the
purpose of initiating discussions with respect to the amendment to the Development Agreement between
DLNR and IEP-ORP.

270838.3
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Department of Land and Natural Resources
July 25,2012

Page 5

Thank you for your consideration of the foregoing. Please contact me with any
questions.

Very truly yours,

MCCORRISTON MILLER MUKAI MACKINNON LLP

e e

Witliam C. McCorriston

270838.3
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EXHIBIT D-1

Proposal Dated September 27, 2012

the “September Proposal”



September 27, 2012
Via Is-mail: Russcll Y. Tsuiil@hawaii. gov
September 27, 2012
Mr. Russell J. Tsuji
Administrator
Dcepartment of Land and Natural Resources
Post Officc Box 621
Honolulu, Hawaii 96809

Re: Campbell Industrial Park Ewa Feedlot Development Agreement

Dear Mr. Tsuji:

West Wind Works, LLC (‘3W?™) is pleased to submit this final proposal to the DLNR to
modily the Development Agreement for the former Ewa Feedlot site at Campbell
Industrial Park, Honouliuli, Ewa, Oahu, Hawaii, dated November 24, 2010. Should the
terms of this proposal be accepted by the DLNR, it is anticipated that the parties will
negotiate the final Development Agreement within 30 days, which will result in the
assignment of the Development Agreement from 3W to:

1. ORP, LLC. Oahu Renewable Energy Park LLC for 17-acres
2. The DLNR to consider the opportunity for 3W 1o bring SunPower Corporation
into negotiations with the DLNR for the remaining 93-acres;

A. Proposal for Amendment of Development Agreement

We propose paying the State all agreed upon development fee amounts, including the
amounts currently in arrears upon assignment of the DA. Execution of a Lease pursuant
to the amended Development Agreement would be conditioned upon closing of the
financing for the Project.

In summary, 3W proposes the following:

e DLNR will consent to the assignment of the Development Agreement (as
amended) for the exclusive use of 17-acres, from 3W to ORP, LLC
(Hawaii) and its related entities.

¢ ORP LLC will retain with IEP-ORP LLC, its biomass area of the 17-acre
plot of the 110-acre parcel and will consent to the assignment of the
balance of the property (93 acres) to SunPower.

67-287 Kahaone Loop, Waialua, Hawaii 96791
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o |EP-ORP will develop one or two SMW biomass plants on its share of the
17 acres of land, depending upon PPA negotiations with HECO and
economic lactors.

o The Lease rent payments oflered by IEP-ORP for its share ol the 17 acres
ol land will be $30,000 per acre annually.

e ORP LLC Hawaii will pay 100% of the Development Agreement
Payments accrued prior to September 30, 2012. Such payments would be
paid in onc lump sum after attaining an BLNR approved assignment of the
modified DA. (An escrow account [or {ull payment will be established in
favor of the DLNR to be distributed upon completion of the DA
modifications and assignment.)

e [EP-ORP would pay 100% of the Development Payments applicable
beginning October 1, 2012, based on its prorated share of the property in
which it will have the exclusive rights to develop (17/110ths of the current
Development Payments). Such payments will be paid as agreed in the
modified DA.

e The Lease will be executed at closing of the financing for the Project, with
quarterly rent payments under the Lease beginning immediately thereafter
and continuing through the construction period for the Project and the
remainder of the term of the Lease.

The various intermediate milestones contained in the current Development Agreement
will be eliminated and replaced with the following two milestones: (a) execution of one
or more PPAs with HECO, and (b) closing of the financing for the Project. We are
proposing to eliminate the intermediate milestones currently contained in the
Development Agreement to allow for flexibility and ease of scheduling, as well as to
eliminate incurring additional fees associated with delays. As a practical matter, the
funding to the Project will not close without acceptance by the Project’s lenders of the
PPA(s) with HECO and the execution of the Lease, and the PPA(s) and Lease will not be
executed until the required permits have been obtained and the requirements of Chapter
343, Hawaii Revised Statutes, have been satisfied; therefore including these as separate
milestones is redundant.

Thank you for your consideration of the foregoing. Please contact me with any
questions. We would like to set up a meeting at your earliest convenience with 3W, ORP,
LLC, IEP and SunPower to finalize our discussions.

Very truly yours,

Keith Avery
President
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EXHIBIT D-2

Proposal Dated October 1, 2012

the “October Proposal”



October 1, 2012

Fia E-mail: Russell Y. Tsupita hawan. gov

Mr. Russell 1. Tsuji

Administrator

Department of L.and and Natural Resources
Post Office Box 621

Honolulu, Hawaii 96809

Re: Campbell Industrial Park I'wa Feedlot Development Agreement

Dear Mr. Tsuji:

West Wind Works, LLC (‘3W”) and International Electric Power, LLC (“IEP”) are
please to submit this final proposal to the DI.NR to madify the Development Agreement
for the former Ewa Feedlot site at Campbell Industrial Park, Honouliuli, Ewa, Oahu,
Hawaii, dated November 24, 2010. Should the terms of this proposal be accepted by the
DLNR, it is anticipated that the parties will negotiate the (inal Modified Development
Agreement (MDA) within 30 days, which result in the assignment of the MDA from 3W
to IEP-ORP, LLC (“IEP-ORP™), a Hawaii LLC to be formed by 3W and ORP LLC and
with TEP will remain an owner of the project, to be hereafier referred 1o as the Oahu
Renewable Lnergy Park (“Project™).

A. Proposal for Amendment of Development Agreement

The proposal assures that the State will be fully paid all development fee amounts,
including the amounts currently in arrears. In summary, IEP and 3W propose the
following:

e DLNR will consent to the assignment of the Development Agreement (as
amended) from 3W to IEP-ORP, LLC.

¢ IEP-ORP would rctain the exclusive right to develop al7-acre plot
(specified in Figure 1) of the 110-acre parcel and allow the DLNR to
relcase the balance of the property (93 acres) for development by others on
a non-exclusive basis.

e |EP-ORP would develop one or two SMW biomass plants on its 17 acres
of land, depending upon PPA negotiations with HECO and economic
factors.

e ‘T'he lcasc rent payments offcred by 1EP-ORP tor its 17 acres of land will
be $30,000/acre per year. This payment will not be subject to annual
escalations.

67-287 Kahaone 1.0oop. Waialua. Hawai 96791
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IRP-ORP would pay 100% ot the Development Payments accrucd prior o
September 30, 2012. Such payments would be paid according to Section
B. Summary of Financial and Contractual Benefits schedule:

IEP-ORP would pay 100% of the Development Payments applicable
beginning October 1, 2012, based on its prorate share of the property in
which it will have the exclusive rights to develop (17 acres or 17/110ths of
the current Development Payments). Such payments will acerue quarterly
and be paid within 30 days of Financial Close.

Should [EP-ORP be unsuceesstul at obtaining a PPA with HECO, it will
advisc DLNR within 30 days of this ¢vent and the DLNR. will be Iree to
release the property for development by others.

‘The Lease will be executed after the Project receives a FONSI from the
DLNR, with quarterly rent payments under the Lease beginning
immediately thereafter and continuing through the construction period for
the Project and the remainder of the term of the Lease.

Closing of the financing for the Project will occur no later than December
31, 2014, unless it is mutually agreed between the parties to extend this
deadline. If closing does not occur by that date, the MDA may be
terminated by the DLNR.

The various intermediate milestones contained in the current Development
Agreement will be eliminated and replaced with the following two
milestones: (a) execution of one or more PPAs with HECO, and (b)
closing of the financing for the Project. We are proposing to eliminate the
intermediate milestones currently contained in the Development
Agreement to allow for flexibility and ease of scheduling, as well as to
eliminate incurring additional fees associated with delays. As a practical
matter, the funding to the Project will not close without acceptance by the
Project’s lenders of the PPA(s) with HECO and the execution of the
Lease, and the PPA(s) and Lease will not be executed until the required
permits have been obtained and the requirements of Chapter 343, Hawaii
Revised Statutes, have been satisfied; therefore including these as separute
milestones is redundant.

As part of the original proposal, IJEP-ORP will offer to scll power directly
to the State for a fixed price (escalated annually) over the next 20 years in
lieu of or in addition to Lease rent payments. This offer will remain in
effect throughout the initial 5 year term of the lease.

67-287 Kahaonce Loop, Waialua, Hawaii 96791
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B. Summary of Financial Benefits for State

Specific financial benefits (o the Stale under the proposed wmendments W the
Development Apreement are summarized below:

Summary of Financial and Contractual Benefits to State

Description Payments to DLNR

_"l'(_)(F’AI:_o_f_ﬁcV'c‘l.bpnlent Payments accrued and not paid
through September 30, 2012, paid as follows:

Upon execution of MDA ... $ 136,719
Upon receipt of FONST from DINR........$ 136,719 $546,875
Upon receipt of long term Lease............. $ 136,719
Upon receipt of PPA...........................5 136,719

100% of Development Payments paid quarterly from |
October 1, 2012 to December 2014 or completion of $98,675
long term Lease (based on a 17 acre parcel)

Annual I.ease rent payment (based on 17 acres) | $510,000
Power in exchange for or in addition to lease rent Savings of
payments — 2.5 MW at $§0.24/kWh with 1% escalator | $25,308,064.35*

*Net Present Value, estimated with payments starting Jan 1, 2015, at a 3% discount rate

C. Release from Development Agreement Fees

This proposal is predicated on IEP-ORP being assigned the rights to the MDA and IEP-
ORP LLC providing the payment for all Development Payment in arrears. Should this
proposal be acceptable to the DLNR, 3W will be released from all of its obligations as
they pertain to the Development Agreement currently in effect, including any and all
obligations to cure past-due or delinquent Development Payments

Thank you for your consideration of the forcgoing. Please contact me with any
questions.

Very truly yours.

¢ p— g

cith'Avery
president

67-287 Kahaone Loop, Waialua. Hawaii 96791
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EXHIBIT D-3
Answers to DLNR Questions Dated November 8, 2012

the “November Proposal”



Answers to DLNR Questions

From

West Wind Works LLC (3W)
In Conjunction with

International Electric Power LLC (1EP)

November 8, 2012

1. IEP-ORP, LLC s the proposed assignee of the Development Agreement and shall be the
developer of the proposed power project to be sited on a portion of the Ewa Feedlot
property. The members of IEP-ORP, LLC, a Hawaiian-registered company (to be formed),
and their respective ownership percentages are currently as following:

e A Hawaiian-registered subsidiary of IEP(to be formed) - 60%
e Qahu Renewabie Park, LLC (ORP) — 35%
o  Abacus Financial Group {Abacus) - 5%

Responsibilities of the parties are expeceted to be as follows:

o |EP will serve as primary project developer and in that capacity will
negotiate project contracts, obtain permits, arrange financing and oversee
project construction.

o ORP is the Project’s local partner, and will assist in most phases of project
development {especially those parts of development having to do with local
constituencies), including permitting, PPA negotiation, feedstock supply and
O&M contracting.

«  Abacus is primarily a financial investor and will have a limited role in project
development.

1EP-ORP, LLC will be member-managed, with 11EP being the managing member of
the LLC,

2. The proposed site covers a footprint of 17 acres along Olai St, with access to the main road.
Below is an image showing the new proposed footprint in relation to the footprint
suggested by 3W (shown in red blocks) in its proposal dated October 1, 2012. The new
footprint shall be the basis far the assignment of the Development Agreement to [EP-ORP.

67-287 Kahaone Loop, Waialua, Hawaii 96791
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The planned improvements for the site include a multi-building energy generation facility, a
substation, and a feedstock processing/holding area. The maximum building height is
estimated to be 60 feet, which is the height of the taliest building housing the generator.
The smokestack is anticipated 1o be up to 100 feet, which may be adjusted to meet Hawaii
state regulations and will depend on Lhe environmental controls for the system. A 3-D
rendering of the smokestack and generator building is shown below:

67-287 Kahaone Loop, Waialua, Hawaii 96791
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The surrounding infrastructure improvements to the property for two 5 MW plants located
on the 17 acre leased property will include:

Removal of any unnecessary fencing and concrete left by former feedlot

Grading of iot for construction
Installation of new fencing around IEP-ORP facility
Multiple entry points from Olai St, and an access road for construction and

o

L]

feedstock delivery
» Utility hookup and access for the site, as weli as drilled water wells
* Drainage system
« Lighting and security

(EP-ORP has removed the construction of an Eco-Center [rom its plans due to the
real estate constraints, but will work with other tand users on the balance ol the
property to see if this concept can be promoted and properly funded.

The building footprint will fully encompass the equipment necessary and is expected to be
configured with the approximate dimensions as shown below. IEP-ORP plans to a design
very similar to the plan below, which is currently under construction in Georgia, using our

expected technology partner Hurst/GES.
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Initially the biomass
facility placement by
3W showed the plant
along the left border
of the property
(labeled Green
Waste), as shown on
the right:

This location was {ar

from the aceess
point of Olai St,
along the shoreline,
and partially
covered with flight
casement restrictions
shown on the plot
below:
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Since the initial submission of the RFP, this area has been more thoroughly reviewed for itg
suitability for construction. This space will not work for a sublease arrangement as there is
no direct access to public roads, and the flight path covering half of the allotted land wouid
also be prohibitive for stack height restrictions. This required IEP-ORP to reconsider the
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optimal location of the plant, situating the plant along Olai St appeared to be the best
location to avoid the issues above.

The new proposed footprint of the biomass facility (one or lwo generators) is shown below:
A} View in relation to the Campbell Industrial Park:

67-287 Kahaone Loop, Waialua, Hawaii 96791
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in both scenarios, the generation buildings will create savings by sharing a common
feedstock processing area. The black outline is the hroken-out property for IEP-ORP. The
final design may differ in arrangement for optimization of operations.

IEP-ORP refers to DLNR’s document number 050d266 in which it is indicated that the total
amount of Development Fees outstanding, including late fees, is $528,125.35 as of
November 24, 2012. IEP-ORP proposes to pay this amount in the following installments,
within 30 days of the milestones mentioned below:

¢ Payment 1 - 25% at the assignment of the DA to IEP-ORP

e Payment 2 - 25% at IEP-ORP becoming short listed on HECO RFP

o Payment 3 - 25% at signing of Power Purchase Agreement (PPA)

o Payment 4 - 25% at Financial Close and execution of iease agreement

Payment | will be placed in an escrow account by Abacus on behalf of the DLNR
upon acceptance of 3W’s proposal as amended by this correspondence and any
subscquent negotiations. it will be released to the DENR once the DA is assigned
to IEP-ORP.

Payment 2 will be placed in an escrow account by Abacus on behall of the DLNR
upon issuance of the HECO RFP. 1t will be released to the DENR when EP-ORP
is short-listed on the procurement.

Payment 3 will be placed in an escrow account by cither Abacus or IEP-ORP on
behalf of the DLNR upon submitial of the application for the PPA to the Public
Utilities Commission (PUC). It will be released to the DINR when IEP-ORP
obtains the PPA.

Payment 4 will not be placed in escrow and will be paid to the DLNR by either
IEP-ORP or Abacus upon exccution of the lease agreement, anticipated to be
around Financial Closc.

Proof of funds for Payments 1 through 4 has been by provided by Abacus to [EP-
ORP’s legal counsel, Mr. Bill McCorriston at McCorriston, Miller, Mukai and
Mackinnon in Hawaii, who will also administrator of the ¢scrow accounts.
Development Fees accrued after DLNR’s assignment of the Development
Agreement to IEP-ORP will be calculated based on the prior fee of $345,000
annually. multiplied by 17 acres out of 110 acres, which amounts to $13,329 per
quarter of $53,318 annually. These payments will accruc quarterly and be paid by
IEP-ORP upon issuance of the PPA and Financial Closc.
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Attached to this document as Figure 5-1 is a project schedule that shows the anticipated
major milestones for the project, including responding to the HECO RI'P, navigating through
the development approval process, and finally, through tinancing, construction,
commissioning and operations of the facility. Operations are anticipated lo comimence by
November 2016. This schedule anticipates the HECO RFP released in March 2013, and will
be adjusted once the final RIFP is released.

IEP-ORP has proposed that an annual rent of $30,000/acre is used in the Development
Agreement. This figure is intended to be adjusted subject to an appraisal to be conducted by
the State and funded by IEP-ORP of the 17 acre parcel in question. The timing of this
appraisal shail be prior to Financial Close. {EP-ORP recognizes that the State will expect to
receive rental payments equal to 8% of the appraised value of the property.

For the purposes of completing the Development Agreemient, the proposed lease terms are
listed below:

o Maximum term 65-yvears with an option to rencw;
e Initial fixed rent for 25 years or term of PPA, whichever is longer;
s Rent re-opening each 20 year period until term fulfilled.
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EXHIBIT E

General Location of Preferred Project Site
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EXHIBIT BB

Map of Ewa Feedlot showing general location of relocated
“Project Site”
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