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Why WUPA Update?

i \ = Supreme Court Rulings
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hanges to State Water Code (174c-HRs)

1) | = Experience with 741 WUPAS as years
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Water Management Areas
Ground Water Only

, @

‘>

*[8174C-48] Permits required. (a) No
person shall make any withdrawal,
diversion, impoundment, or consumptive
use of water in any designated water
management area without first obtaining a
[water use] permit from the commission.




Who Is involved with WUPAS?

m Existing vs. New - users/purveyors
m Individual domestic use - exempt
m Rain Catchment Systems - exempt

m State & County Agencies — reviews
m Public - review

m Commission — decision maker

m Supreme Court — direct appeals




What are WUPA Update Issues?

m What constitutes a complete WUPA?

Code requires different criteria for Existing vs. New

Balance between applicant burden and reviewer needs for information
Public Notice Cost is now borne by applicant (8/18/04)

Public trust vs. Non-public trust municipal/public system uses
Applicant and source landowner signatures are required

m Supreme Court clarifications (?)

= Public Trust Purposes

B Reasonable & Beneficial Use
= Efficiency of use
= Practical Alternatives (8174C-51.5 dual line Code update)

m Existing vs. New WUPs

L |nterim vs. Permanent WUP Issuance




What are WUPA Update Issues?

m Contested Case Hearing Process

— There are no provisions for appeal or reconsideration
of Commission decisions before the Commission.

— Required if applicant/objectors want to appeal a
Commission decision to the Supreme Court.

— Existing (&New) users/objectors are compelled to
request a CCH to protect themselves from an adverse
Commission decision after a public hearing.
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Current WUPA

*APPLICANT MUST ESTABLISH THAT THE
PROPOSED USE OF WATER:

*(a) Can be accommodated with the
available water source.

*(b) Is a reasonable-beneficial use. (R&B)

+(c) Will not interfere with any existing legal
use.

*(d) Is consistent with the public interest.

(e) Is consistent with state and county
general plans and land use designations.

*(f) Is consistent with county land use plans
and general policies.

*(g) Will not interfere with the rights of the
Dept. of Hawaiian Home Lands. (DHHL)




Code WUPA Criteria

Existing vs.

A Comparisan of Existing Use Criteria (RE&B

New

(174C-50(b7) & Mew Use Criteria 174C-49(a)

174C-53 HEB .-

174 C-49(a) but existing use excluded in 500 a)

13 Water sodrce accommaodate?

) RER

silent —but included in R&R

silent —but included in R&R

state & county land use plans

a) Sate and county general plans and land use
desighations

By county land use plans and policies

T___E_Q_leg interest

41 public interest

1 Wil not interfere with any existing legal use of
water

L1 W) not interfere with the nghts of the depariment
of Hawaiian home lands as provided in section
221 ofthe Hawaiian Homes Commission Act

“Therefore, existing uses do not explicitly need to address water source accommodations,
interference with existing legal use of water or 221 HHCA (DHHL). Further, 13-171 doesn't even

mention 221 HHCA. Howewer, 174 C-51(8) gives the autharity to the CVWEM to do so.




Code WUPA Criteria

Existing vs. New

[8174C-51.5] Dual line water supply systems;
Installation in new industrial and commercial
developments located in designated water
management areas. (a) The commission, as a condition
for Issuing permits pursuant to this part, may require the
use of dual line water supply systems in new industrial
and commercial developments located in designated
water management areas.... [L 2000, ¢ 144, 82]




Code WUPA Criteria

Existing vs.

R&B

New

R & B
+ Availability

+ Interference
+ DHHL Impacts
+ Dual-Line




Code WUPA Criteria

Public Interest

(required for both existing and new uses)

A Comparisan of Existing Use Criteria (RE&B

(174C-50(b7) & Mew Use Criteria 174C-49(a)

174C-53 HEB .-

174 C-49(a) but existing use excluded in 500 a)

13 Water sodrce accommaodate?

) RER

silent —but included in R&R

silent —but included in R&R

a) Sate and county general plans and land use
desighations

By county land use plans and policies

wIT R0t Inteere with any existing ledal use o
wiater

L1 W) not interfere with the nghts of the depariment
of Hawaiian home lands as provided in section
221 ofthe Hawaiian Homes Commission Act

“Therefore, existing uses do not explicitly need

to address water source accommodations,

interference with existing legal use of water or 221 HHCA (DHHL). Further, 13-171 doesn't even
mention 221 HHCA. Howewer, 174 C-51(8) gives the autharity to the CVWEM to do so.




Code WUPA Criteria

Public Interest

(required for both existing and new uses)

public interest - defined in §174C-2 Declaration of policy. Minimum objectives are:

1. Maximize beneficial use of 2a. Protect

Traditional & Customary Hawalian Rights

quaculiidre

[rrigation Ecological Balance

Agriculture‘ scenic Beauty
Fower 2b. Preserve & Enhance

Commercial funicipal
Industrial Fublic water supply

Fublic Fecreation

Agriculture

Mavigation




Code WUPA Criteria

Land Use Consistency

(required for both existing and new uses)

A Comparisan of Existing Use Criteria (RE&B

(174C-50(b7) & Mew Use Criteria 174C-49(a)

174C-53 HEB .-

174 C-49(a) but existing use excluded in 500 a)

13 Water sodrce accommaodate?

) RER

silent —but included in R&R

ilemt —but included in H&H

]n State and county general plans and land use

desighations

By county land use plans and policies
41 public interest

1 Wil not interfere with any existing legal use of
water

L1 W) not interfere with the nghts of the depariment
of Hawaiian home lands as provided in section
221 ofthe Hawaiian Homes Commission Act

“Therefore, existing uses do not explicitly need to address water source accommodations,
interference with existing legal use of water or 221 HHCA (DHHL). Further, 13-171 doesn't even

mention 221 HHCA. Howewer, 174 C-51(8) gives the autharity to the CVWEM to do so.




Code WUPA Criteria

Land Use Consistency

(required for both existing and new uses)

m County
— Mayor
— Board of Water Supply (Maui BWS no longer has authority)
— Interested Public
— Non-Code/Rules — County Council (Maui), Planning Depts (SMAS)

m State (no Code/Rule requirements)

— Land Use Commission

— DLNR Divisions
m Office of Conservation and Coastal Lands (CDUPSs)
= Division of Historic Preservation (historic sites inventory)
= Land Division (state landowner signatures & water licenses)

— Others — DOH, DHHL, OHA




Code WUPA Criteria

Land Use Consistency

(required for both existing and new uses)

m County

— Staff has worked with City and County of Honolulu Oahu and Maui
County and the most recent understandings are that they do not prefer
pre-review of applicant’s land use consistency. Prefer current zoning
information then work on case-by-case responses.

m State (no Code/Rule requirements)

— Land Use Commission (no problems with current application info)

— DLNR
m Office of Conservation and Coastal Lands (meetings in progress)
= Division of Historic Preservation (meetings in progress)
= Land Division (no problems with current application info)

— Others (mentioned HWP/WUDP should contain the uses)




Code WUPA Criteria

Land Use Consistency

(required for both existing and new uses)

m County

— Agencies prefer to make consistency determination after WUPA
— Current basic USGS and TMK maps and zoning info is adequate
— SMA'’s required before WUP can be approved ( )

m State

— Staff is still working with DHP and OCCL on information requirements
— HWP/WUDRP inclusion requirement is a pending issue




Code WUPA Criteria

Reasonable & Beneficial Use

(required for both existing and new uses)

A Comparisan of Existing Use Criteria (RE&B

(174C-50(b7) & Mew Use Criteria 174C-49(a)

174C-53 HEB .-

174 C-49(a) but existing use excluded in 500 a)
N ate = =

) RER

desighations

By county land use plans and policies

41 public interest

1 Wil not interfere with any existing legal use of
water

L1 W) not interfere with the nghts of the depariment
of Hawaiian home lands as provided in section
221 ofthe Hawaiian Homes Commission Act

“Therefore, existing uses do not explicitly need to address water source accommodations,
interference with existing legal use of water or 221 HHCA (DHHL). Further, 13-171 doesn't even

mention 221 HHCA. Howewer, 174 C-51(8) gives the autharity to the CVWEM to do so.




Supreme Court Clarifications (?)
Public Trust Purposes & Issues

m Domestic uses (general)

m Natural Resource Protection

— If surface water impacted - IFS required
— Ocean discharge — unknown method of assessing impacts

— Historically and Culturally Significant Sites
= No approving authority for cultural surveys

m Traditional And Customary Hawaiian Rights
= Individual right - burden of proof (applicant vs. right holder)

m DHHL Reservations
— New use impact responsibility unclear




Supreme Court Clarifications (?)
Reasonable & Beneficial Use

m Efficiency of use
— Metered existing use data Is best

— Unmetered existing or new use
B Duty Calculations

— Water conservation checklist (Pearl Harbor Shortage Plan)
— Water Shortage Plan as part of application?
— System Losses

m Practical Alternatives
— Non-public trust purposes only? (higher level of scrutiny)
— Non-potable needs only?
— Dual Line requirement (Code update)




Supreme Court Clarifications (?)
Reasonable & Beneficial Use

= Duty Calculations
— County DWS Water System Standards (2002)
— 1992 Oahu Water Management Plan (HWP/WUDP)
= 7,784 gpd/acre Diversified Ag average
— 2004 DOA Agricultural Plan
= 3,461 gpd/acre Diversified Ag based on Lalamilo 5 years record
— Past Contested Case Hearing
= 2,500 gpd/acre Diversified Ag — Waiahole
= 3,500 gpd/acre Diversified Ag - Laie
— Comparable Water Uses
— Specific analyses
= No Standard or staff expertise to evaluate

= Phase |1l of DOA Ag Plan will address irrigation standard
calculation (due 1/06)
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Updated WUPA Processing

Approving Water Use Permits

m Interim WUP

= EXisting unmetered water uses only

= Administrative issuance where quantification verification
Is only issue (174C-50(e)) =

= Maximum 5-yr. review period to verify amount

m Permanent WUP

= Metered and verified Existing uses

— Administrative issuance where amount is < 25,000 gals/month or
no objections if > 25,000 gals/month (813-171-14 HAR)

New uses
Commission discretionary action
Subject to 20-yr. review




Updated WUPA Processing

Approving Water Use Permits Timelines

m Interim WUP

= 90 days for administrative action
= Within 5 years proceed to permanent WUP processing

m Permanent WUP
= 90 days to act if no objections made
= 180 days to act if objections made
= Contested Case hearings - indefinite time to act







Updated WUPA Processing

Approved Water Use Permits

8174C-50 Existing uses. (e)  The
commission shall issue an Iinterim permit;
provided that the existing use meets the
conditions of subsection (b). ...




