Chapter 1: Introduction

1.1. Project Purpose and Scope

Ocean recreational user conflicts have been increasing with increasing populations levels and
increasing levels of tourism in Hawaii. The purpose of this project has been to develop a set of
key recommendations to enable the Department of Land and Natural Resources (DLNR) to
better manage ocean recreation activities so that user conflicts are resolved and prevented where
possible. Proposed recommendations have taken into account the Department’s hierarchy of
uses, as mandated by the Board of Land and Natural Resources: (1) Resource Protection (the
highest priority should go to the conservation of the natural or cultural resource), (2) Public Use
(if use or activity by the public can be accommodated without undue damage to the resource,
then it is the next priority), and (3) Commercial Use (commercial activities should be considered
only if their impacts do not damage the resource or interfere with public use).

Five ocean recreation sports were targeted in this study: kiteboarding, surfing, kayaking,
SCUBA, and snorkeling. These were chosen based on the increasing popularity and use levels of
these sports, based on community concerns received by the Department about ocean recreation
use conflicts occurring within and among these sports, and because commercial tours and lessons
are occurring for all of these sports. Community concerns relating to ocean recreation user
conflicts that have been brought to the attention of the Department over the past few years
include concerns about uncontrolled commercial ocean recreation activities, conflicts between
and within ocean recreation user groups, public access, and carrying capacity.

Five focus sites across Hawaii where recreational use conflicts are occurring were chosen as case
study sites to examine these issues of concern in more detail. Each of the case study areas
contains one or more heavily used public beaches within a designated Ocean Recreation
Management Area, where both commercial and non-commercial ocean recreation activities are
occurring. The five Focus Sites chosen by the DLNR and CSV Consultants to represent ocean
recreation user conflicts occurring in Hawaii were Kailua Bay and Waikiki Beach on Oahu,
Hanalei Bay on Kauai, Kahalu’u Beach Park on the Big Island, and South Maui (the area
encompassing Kihei, Wailea, and Makena). Recommendations for the prevention and resolution
of ocean recreation user conflicts developed for these case study areas were pooled together and
further refined for the development of a statewide set of management strategies and tools for use
by the DLNR.

In addition to better understanding user conflicts, the DLNR also asked CSV Consultants to
research gentlemen’s agreements already in place in Hawaii and management models already
being used by other jurisdictions to serve as examples for how to reduce and resolve problems
between ocean recreation users in Hawaii.

This document, while primarily for use by the DLNR, also has recommendations for counties,
and can be used as a reference for Focus Group participants and interested members of the
general public who desire a better understanding of current ocean recreation user conflicts and
the proposed strategies for resolving these problems.



1.2. Ocean Recreation Focus Groups

Site-specific Ocean Recreation Focus Groups were established by CSV Consultants in an effort
to engage a diversity of stakeholders in the process of specifically identifying and suggesting
solutions for ocean recreation user conflicts occurring at their Focus Site. Focus Group
participants represented county, state, and federal government, non-profits, sports clubs,
educational institutions, commercial ocean recreation businesses, civic clubs, community
advisory boards, subsistence fishermen, private citizens, and others with a vested interest in
resolving ocean recreation user conflicts (Table 1, next page).

About 100 people participated in Ocean Recreation Focus Group meetings held across the state.
At each October Focus Group meeting, between 50% and 75% of the Focus Group participants
were in attendance (Table 2). All Focus Group participants, whether in attendance or not, had an
opportunity to review and provide comments on meeting summaries and draft Focus Site
Reports.

Table 2: Focus Group Meeting Attendance

Focus Focus Group Meeting Focus Group
Group Site Attendance participants
(# people) (# people)

Hanalei 27 36
Kahalu'u 25 34
Kailua 14 27
South Maui 23 38
Waikiki 14 29

Totals 103 164

In addition to conducting meetings, site visits, and phone interviews with Focus Group
participants, CSV Consultants contacted a number of other individuals by phone and email.
These included ocean recreation managers from other states and other individuals in Hawaii
representing government agencies, non-profits, businesses, and community groups not already
represented in the site-specific Focus Groups. In total more than 250 people contributed to this
project.



Table 1: Focus Group Composition

State Government

County Government

Non-profits

Businesses

Others

Hanalei Office of Hawaiian Affairs, | Kauai County (Ocean Hanalei Watershed Hui, Hui Titus Kinimaka's Hawaiian North ORMA Advisory
DLNR (Office of the Safety, Parks and Hoomalu o Ka'aina, Hui School of Surfing, Kayak Kauai, | Group, Governor's
Chairperson, DAR, Recreation, Planning Makaainana o Makana, Hanalei | Kayak Hanalei Liaison for Kauai,
DOBOR, DOCARE, Department) Community Center, Waipa Kauai Hotel Assoc.,
Division of State Parks) Foundation, Hanalei-Ha'ena fishermen, concerned
Community Assoc., Sierra Club, citizens
Na Molokama Canoe Club,
Hanalei Canoe Club, Hanalei
Hawaiian Civic Club
Kahalu'u | Office of Hawaiian Affairs, | Hawaii County (Parks and | Kohala Center, Malama Kai, Kona Beach Boys, Jack's Diving | UH SeaGrant,
DLNR (Office of the Recreation, Planning Assoc. of Hawaiian Civic Clubs, | Locker, Hawaii Hotel Assoc., Governor's West
Chairperson, DAR, Department, Office of the | Hawaii Council, Kona Hawaiian | Kamehameha Investment Hawaii Liaison,
DOBOR, DOCARE) Mayor, Corporation Civic Club, Kuakini Hawaiian Corporation concerned citizens
Council) Civic Club of Kona
Kailua Office of Hawaiian Affairs, | City and County of Offshore Island Restoration Mokulua Kayak Guides, Naish Kailua Neighborhood
DLNR (Office of the Honolulu (Parks and Committee, Community Hawaii, Kailua Sailboards and Board (Chair and Parks
Chairperson, DAR, Recreation, Emergency Conservation Network, Oceanic | Kayaks, Twogood Kayaks and Recreation
DOBOR, DOCARE, Services) Institute, Oahu Kite Club, Kailua | Hawaii Inc., Hawaiian Committee Chair),
DOFAW) Hawaiian Civic Club Watersports Kailua Chamber of
Commerce, National
Park Service Pacific
Islands Coral Reef
Program
South Office of Hawaiian Affairs, | Maui County (Ocean Ocean Tourism Coalition, Maui | Kite School of Maui, Maui NOAA (Hawaiian
Maui DLNR (Office of the Safety, Parks and Hawaiian Civic Club, Maui Dreams Dive Shop, Octopus Islands Humpback
Chairperson, DAR, Recreation) Tomorrow, Maui Reef Fund, Reef Dive Shop, Maui Thrills Whale NMS),
DOBOR, DOCARE, HWEF, Project S.E.A.-Link, Eco Tours, Maui Hotel Assoc., Governor's Liaison for
DOFAW, Division of State Kihei Community Assoc. (Parks | Maui Beach Services, Kayak Maui, MACZAC,
Parks) Committee), Activities and Association of Maui fishermen, concerned
Attractions Assoc. citizens
Waikiki Office of Hawaiian Affairs, | City and County of Community Conservation Waikiki Beach Activities, Ltd., Concerned citizens,

DLNR (Office of the
Chairperson, DAR,
DOBOR, DOCARE,
OCCL, Land Division)

Honolulu (Enterprise
Services)

Network, Waikiki Neighborhood
Board, Ala Wai Watershed
Assoc., Waikiki Hawaiian Civic
Club

Hawaiian Hot Spots Surf School,
Pure Hawaiian Surf Academy,
Beach Activities of Maui,
Hawaii Hotel and Lodging
Assoc., Waikiki Improvement
Assoc., Tetra Tech

independent consultants




Chapter 2: Context

2.1. Coastal Ordinances and Rules

There are many different levels of jurisdiction within the areas studied, including county,
DLNR Land Division, and Division of Boating and Ocean Recreation (DOBOR)
jurisdiction. In addition, federal boating law applies within state waters. By state law, all
beaches in Hawaii are public and must be publicly accessible. The State of Hawaii,
DLNR, DOBOR has jurisdiction of ocean waters, up to the high wash of the wave.
Counties have jurisdiction over most of the beach parks in this study. All of the beach
parks within the five Focus Sites are county beaches, with the exception of Makena State
Park in South Maui. Recreational ocean activities therefore occur across jurisdictions.

2.1.1. County Ordinances

Ordinances pertaining to activities allowed in county beach parks vary by county and are
explained in more detail in each of the Focus Site Reports found in the appendices. A
short summary is given below of some of the primary ordinances applicable to the county
beach parks contained within the focus site case study areas:

The City and County of Honolulu ordinances, Chapter 10 “Rules, Regulations, Charges
and Fees for Public Parks and Recreation Facilities,” include:
e Section 10-1.2: It is unlawful to “sell or offer for sale any services, merchandise,
article or thing, whatsoever.”
e Section 10-1.3: Permits are required for commercial activities using public beach
areas for profit.
e Section 10-3.1: Permit fees are charged for commercial scuba diving and
snorkeling.
e Section 10-5.2: Land-based commercial windsurfing activities are regulated at
Kailua Beach Park.

Hawaii County ordinances, from Chaper 15 of the Hawaii County Code, “Parks and
Recreation,” includes:
= Section 15-14: Details the fishing regulations applicable to Kahalu’u Beach Park
e Section 15-27: Permission is required for advertising and signs in park areas
e Section 15-28: Prohibited activities include “the...destruction, injury, defacement,
removal, or disturbance...of any relic, artifact, ruin, or historic...feature.”
e Section 15-32: “The use of surfboards....is prohibited within the limits of
designated swimming beaches.”
e Section 15-34: “No vessel...shall be operated or anchored within the swimming
areas of all beach parks.”

Key provisions of Chapter 13.04, Maui County Code, following the adoption of
Ordinance 3143 (which amended the Maui County Code relating to Commercial Ocean
Recreational Activity) include:

e Section 13.04.255: To fairly and effectively regulate Commercial Ocean
Recreational Activity (CORA) to ensure that County beach parks and other
County property are utilized for the community’s maximum recreational,
environmental, and economic benefit.



e Section 13.04.256: Prohibitions on CORA at some beach parks, including
Kamaole Beach Parks I, 11, and I11.

e Section 13.04.260: It is unlawful for any business to conduct commercial ocean
recreational activity operations without a permit.

e Section 13.04.280: Permits are subject to certain conditions, including those
pertaining to safety, policies, and insurance and indemnification requirements.

e Section 13.04.290: Permits shall have a duration of up to one year, and may be
suspended or revoked if permit conditions are violated.

e Section 13.04.340: Fees collected into the Ocean Recreational Activity Fund may
be used for salaries, equipment purchase, and maintenance of County property.

Kauai County Ordinances, Chapter 19 “Public Parks and Recreation,” include:

= Section 19-1.4: Prohibits the destruction of any natural resources.

e Sections 19-1.8 through 1.18: Defines the permit procedure for short-term
concessions (permits are awarded for no more than three consecutive days). These
ordinances do not apply to concessions awarded through a competitive bidding
system.

2.1.2. State Rules and Regulations

The Division of Boating and Ocean Recreation aims to preserve Hawaii’s natural and
cultural resources while ensuring public access to state waters and enhancing the ocean
experience. DOBOR programs are wholly self-supported by user fees, vessel registration
fees, marine fuel taxes, and boating property rental income deposited into a boating
special fund. State rules pertaining to the regulation of both commercial and non-
commercial ocean recreation uses are contained in the DOBOR Hawaii Administrative
Rules (HAR), Part Ill, “Ocean Waters, Navigable Streams and Beaches”, effective
February 24, 1994. The administrative jurisdiction for recreational boating and related
vessel activities was transferred from the Department of Transportation (DOT), Harbor’s
Division, to the DLNR, DOBOR on July 1, 1992, in accordance with Act 272, SLH 1991.

Ocean Recreation Management Areas

Ocean Recreation Management Areas (ORMA) are managed by DOBOR to reduce
conflicts among ocean water users, especially in areas of high activity. They are meant to
address all the various commercial and non-commercial recreational activities occurring
in ORMA waters. ORMA serve as an important management tool for the DLNR in that
they include the delineation of use zones which separate incompatible ocean recreation
uses. ORMA rules also call for the establishment of advisory committees to serve as an
advisory body to DOBOR on ORMA-related issues. Hawaii is the only state in America
that has ORMA. Their regulation is the subject of HAR, Part 1ll, Chapter 256 “Ocean
Recreation Management Rules and Areas.” Chapter 256 rules are based on the Ocean
Recreation Management Rules and Areas, effective October 1, 1988, and as amended
thereafter by the DOT, Harbor’s Division. These 1988 rules were designed based on the
study entitled A Statewide Ocean Recreation Management Plan prepared by Aotani and
Associates, Inc. in 1988 for DOT, Harbors Division.

Currently there are designated and undesignated ORMA. DOBOR has ten designated
Ocean Recreation Management Areas. All other waters of the state within 3,000 feet
seaward are established as non-designated ocean recreation management areas. These



non-designated ORMA are still subject to Chapter 256, but do not have defined use
Zones.

The ten designated ORMA are for the following locations: North Shore Kauai, South
Shore Kauai, North Shore Oahu, Windward Oahu, South Oahu, West Maui, South Maui,
North Maui, East Hawaii Island, and West Hawaii Island. No ORMA are designated for
the islands of Molokai, Lanai, Kaho’olawe, or Niihau. Boundaries for Ocean Recreation
Management Area (ORMA) use zones (for swimming, windsurfing, boating, thrill craft,
etc.) are defined in chapter 256 of the HAR. Details on these use zone boundaries for the
North Shore Kauai, Windward Oahu, South Oahu, South Maui, and West Hawaii Island
ORMA are covered in the Focus Site Reports found in the appendices.

ORMA Recreation Advisory Committees

Recreation Advisory Committees are to be established for each designated ORMA.
According to HAR 813-256-3: “The department shall establish and maintain a
Recreation Advisory Committee of not less than three for each recreation management
area as defined in this chapter to review and make recommendations for commercial
operator permit to be issued by the department as required by this section. The
department shall consider the recommendations of the Advisory Committee, but is not
bound by the recommendations. Members of the Recreation Advisory Committee shall
have not less than three years experience in their areas of specialty.”

Commercial Operator Permits and Equipment Registration and Fees

Section 13-256-3 of the Hawaii Administrative Rules specifies that “All operators of
commercial vessels, water craft or water sports equipment shall apply for a commercial
operator permit to be issued by the department.” The process for applying for a
commercial operator permit involves the permittee having valid insurance and listing the
State as an additionally insured. Per HAR §13-256-6 these commercial use permits are
non-transferable.

Commercial use permits are being issued by the State to some sectors of the ocean
recreation industry, one of them being commercial charter boats, which are required to
comply with regulations to get permits renewed each year. Other examples of permits
currently being issued include those for kayaks launching and landing their kayaks from
state parks, or from DOBOR boat ramps. For many sectors of the ocean recreation
industry, however, there is no permit system in place.

HAR 813-256-4 states that “All commercial vessels, water craft or water sports
equipment shall be registered with the department for commercial use in compliance with
Sections 13-251-36 to 13-251-52.” Therefore, catamarans, outrigger canoes, surfboards,
sailboards, and water sports equipment being used for commercial purposes must be
registered with the department. Registered equipment must be identified (by a name,
number, or both) and may also require an ORMA decal. Equipment registration must be
renewed annually, and registration expires upon transfer of ownership. Per §13-253-1,
registration fees are $5.00 for each catamaran or canoe (renewals are $3.50) and ten cents
for each surfboard (also ten cents for renewals). Permit fees (and renewals) are $2.00.

Blue Card Surf Instructor Licenses
Blue Card Surf Instructor Licenses are issued by the DLNR, DOBOR. An instructor
holding a blue card license is allowed to operate anywhere in Hawalii, even though the

6




card itself may have a specific area written on it (such as Waikiki, West Hawaii, etc.).
Currently the State does not issue permits for surf schools. However, a number of
individuals and businesses, including those interested in legally operating surf schools out
of some of the county beaches within the Focus Site case study areas, have been working
with the DLNR to develop regulations for surf schools. Templates have been drafted that
detail requirements and protocols necessary for obtaining a permit. These include
qualifications for a surf school permit/concession, general permit conditions, operating
conditions, equipment registration, health and safety conditions, beachside instruction,
buoy system use, and protection of natural and cultural resources.

Diver’s Flag
According to HAR 8§13-245-9, “(a) A red flag with a white diagonal running from the

upper left hand corner to the lower right hand corner (from masthead to lower outside
corner) and known as the "Divers flag" shall, when displayed on the water, indicate the
presence of a person engaged in underwater swimming or diving in the immediate area.
(b) No person shall engage in underwater swimming or diving using self-contained
underwater breathing apparatus or other artificial breathing device in navigable waters of
the State without marking his position with the divers flag. No person when so engaged
shall knowingly surface more than fifty feet from such marker, except in cases of
emergency. (c) No person shall engage in underwater swimming or diving in a manner
which shall unreasonably or unnecessarily interfere with vessels or with free and proper
navigation of the waterways of the State. Such diving or swimming in narrow or
otherwise restricted channels shall constitute such interference, if unreasonable under the
circumstances.”

Boating Regulations

The Hawaii Revised Statutes (HRS) form the basis for the development of the Hawaii
Administrative Rules. HRS Chapter 200 “Ocean Recreation and Coastal Areas
Programs” identifies the Division of Boating and Ocean Recreation’s (DOBOR)
responsibilities relating to boating safety (including mooring use), conservation, search
and rescue, and the security of small boat harbor environs.

Commercial Activities

In addition to the DOBOR rules listed above, there is a Land Division rule pertaining to
commercial activities. All lands that are unencumbered fall under the jurisdiction of the
Land Division. Per 8§13-221-35, commercial activities are regulated as follows: “No
person shall engage in commercial activities of any kind without a written permit from
the board or its authorized representative.” The definition of “commercial activity”, given
in 813-221-2, is “...the use of or activity on state land for which compensation is
received by any person for goods or services or both rendered to customers or
participants in that use or activity. Display of merchandise or demanding or requesting
gifts, money, or services, except as allowed by chapter 13-7, shall be considered
commercial activity. Commercial activities include activities whose base of operations
are outside the boundaries of the unencumbered state lands, or provide transportation to
or from the unencumbered state lands.”




2.2. DLNR Enforcement Capacity

The enforcement arm of the DLNR is the Division of Conservation and Resources
Enforcement (DOCARE). It is generally acknowledged in a number of studies and recent
reports that DOCARE lacks adequate resources for enforcement. In other words, its
kuleana is far-reaching, but its funding is not. One of the problems created by this is that
without a strong enforcement presence there is less incentive for people to comply with
state rules and regulations. The community is concerned that illegal activities are
resulting in conflicts between ocean recreation users, are creating unsafe conditions, and
are resulting in the harassment of endangered species and the degradation of Hawaii’s
reefs and cultural resources. Another problem is that DOCARE officers find it difficult to
always respond in a timely manner to the volume of calls received. This issue is typical
of enforcement across the state, even within other jurisdictions.

Another complicating factor for enforcement is that the State is responsible for the
enforcement of recreational activities occurring in state waters, however activities
generally originate from County or private lands. DOCARE therefore doesn’t have
control over how people get to the water, but do have jurisdiction once they are in state
waters.

In order to compensate for a limited budget and limited amount of personnel, and in order
to better coordinate with the counties for oversight of ocean recreational activities, the
DLNR has taken a few innovative approaches:

e The Department actively partners with groups to create successful community
initiatives to better police our parks. These groups include the Mauka-Makai
Watch program, which has been formalized by the Department. It is run by the
Community Conservation Network, The Nature Conservancy, and Hawaii
Wildlife Fund in partnership with the DLNR. In this program, citizens are trained
to provide community educational outreach, to monitor the resource, and to
provide assistance to the Department.

» The Department is expanding its experimental Ranger Program. The State Ranger
Programs currently in place in Kona, Ha’ena, and South Maui have been
successful on a number of levels. Although they are not law-enforcement rangers,
the rangers do provide an important “presence” in the area and are the immediate
point-of-contact for engaging the appropriate authorities (DOCARE or police
department). They also provide social assistance with minor problems (lock outs,
break downs, etc.), provide educational outreach, field inspections, monitoring,
and help prevent abuses of natural and cultural resources. In short, they are able to
handle much of the workload that would otherwise fall to DOCARE.

e In 2005 the Department met with county representatives in each county to work
towards better coordination of the permitting process of commercial ocean
recreation operators.

e The Department seeks outside funding to help compensate for budget shortfalls.
This study, for example, is funded through federal National Oceanic and
Atmospheric Administration (NOAA) monies dispersed by the Hawaii Coastal
Zone (CZM) Management Program.



While these approaches are still in their initial phases of development, they have shown
promise in helping to increase the Department’s management capacity so that they will
have greater control over both commercial and non-commercial recreational activities
occurring in Ocean Recreation Management Areas. Additional management strategies
and tools expected to strengthen the Department’s enforcement presence are outlined in
Chapter 4 of this report.

2.3. Recent Reports, Ongoing Studies, and Educational Outreach Programs

This report has built upon, and should be read within the larger framework of, a number
of important reports, research efforts, and educational outreach programs occurring in
Hawaii.

Recent Reports
Recent studies, reports, theses, and guidebooks related to commercial and non-
commercial ocean recreation use and the prevention of user conflicts include the:
e Maui County Commercial Ocean Recreational Activity (CORA) Study
e Update of the Hawaii Ocean Resources Management Plan (ORMP)
e Hawaii’s Local Action Strategy (LAS) to Address Recreational Impacts to Reefs
e Community Guidebook published by the DLNR, Division of Aquatic Resources
(DAR) (2006), outlining a number of steps communities can take to become
active in protecting marine resources in their community.
e West Oahu Ocean Operational Protocols Study
e Wendy Kerr’s master’s thesis (2005) regarding eco-certification in Hawaii
e Ku’ulei Rodgers’ master’s thesis (2006) regarding coral trampling at Kahalu’u
Beach Park
e Cheryl Vann’s (2005) master’s thesis regarding the Limits of Acceptable Change
(LAC) model as a management strategy for Hawaii
e Carlie Wiener’s master’s thesis (2006) regarding Tour Operator Practices in
Hawaii

In general, these studies endorse the concepts of: (1) community-based mechanisms for
addressing conflict, (2) partnerships between agencies and the community, (3) gathering
more baseline data to better understand our impacts on natural and cultural resources, (4)
inter-agency coordination, (5) an ahupuaa style of management, (6) establishing
site-based carrying capacities and allowing use within the context of resource
sustainability, (7) involving commercial operators in developing use standards and
guidelines, (8) mitigating the impact of visitor activities on the local community, (9)
creating clearer laws that are more enforceable, (10) increasing enforcement efforts to
protect natural and cultural resources, (11) improving compliance through incentive
programs, and (12) streamlining the permitting process.

Ongoing Studies
Recently completed and ongoing research efforts related to commercial and non-
commercial ocean recreation use and the documentation of user conflicts include:




e Human use studies conducted at Honolua Bay, West Maui, between December
2005 and July 2006 by Tetra Tech and funded by Kapalua Land Company (a
subsidiary of Maui Land & Pineapple Company, Inc.)

» Human use studies conducted at Keone’o’io (La Perouse Bay) and within the ‘Ahihi-
Kina’u Natural Area Reserve, South Maui, since 2001 by Hawaii Wildlife Fund
(HWF) with funding from the Hawaii Community Foundation and the Hawaii
Tourism Authority

e Human use studies conducted at Kahalu'u Beach Park, Kona since 2002 by the
University of Hawaii Sea Grant College Program's ReefTeachers, Kona Girl Scouts
of America and the West Hawaii Explorations Academy, funded by grants from the
National Fish and Wildlife Foundation, the Hawaii Community Foundation, the
Harold Castle Foundation, Hawaii State Coastal Zone Management, and the Malama
Kai Foundation.

The data gathered in these surveys have been analyzed to provide managers with information
on visitation trends, including the number of people that enter the site on a daily basis, the
percentage of tourists versus residents, peak arrival times, and differences between weekday
and weekend use. In addition, these studies provide information on the types of uses
occurring, the location of different uses, and any natural and cultural resource abuses
occurring.

Educational Outreach Programs
Educational outreach programs and workshops occurring in Hawaii related to commercial
and non-commercial ocean recreation use and the prevention of user conflicts include:

e Workshops on Maui being conducted by the Coral Reef Alliance (CORAL) in
partnership with industry operators to develop voluntary standards and protocols and
an ongoing training program for commercial ocean recreation operator etiquette

e Ocean Awareness Classes being conducted on Maui twice a year (through a
collaborative effort between many local organizations, agencies, and businesses) to
increase public awareness of rules, stewardship etiquette, and ocean safety and to
provide C.O.R.A.L. (Culture, Ocean, Reefs, and Animal Life) certification cards.

e Hawaiian Island Humpback Whale National Marine Sanctuary outreach programs
statewide

e The Aloha Airlines video showcasing the work of Hawaii’s Ocean Safety Officers
and promoting ocean safety

e The Kaho’olawe Island Reserve Commission’s cultural education outreach
programs for the community

e Educational outreach to visitors and residents at Kahalu’u Beach Park by UH
SeaGrant in cooperation with The Kohala Center

e Educational outreach to visitors and residents at ‘Ahihi-Kina’u Natural Area
Reserve by HWF naturalists

e Educational outreach to visitors in Hanalei Bay at the nearby hotels and
community volunteer programs designed for residents, conducted by a number of
locally-based non-profit groups (including the Hanalei Watershed Hui and the
Waipa Foundation) and locally-based outdoor recreation businesses

e Educational outreach at Kailua Beach Park (in the form of T-shirts, fliers, and
signage) primarily to other kiteboarders from the Oahu Kite Club
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The purpose of these educational programs and workshops is to: (1) encourage a
stewardship ethic towards natural and cultural resources, (2) encourage a gentlemen’s
ethic of responsible behavior towards other ocean users, (3) promote an appreciation for
ocean recreation sports, (4) promote compliance by involving industry operators in
protocol development, and (5) increase safety of ocean users.
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Chapter 3: Conflict Assessment

3.1. Ocean Recreation User Conflicts

The types of ocean recreation user conflicts reported by Focus Groups from the five
Focus Sites are representative of the types of conflicts occurring statewide. Most often
conflicts occur between different types of ocean recreational uses, although there is
sometimes also conflict among users within the same sport. General ocean recreation user

conflicts are highlighted below in Table 3.

Conflicts listed below in Table 3 stem from one or more of the following: (1) lack of
courtesy/respect for other users, (2) lack of information (regarding laws and cultural
uses), (3) incompatible uses occurring in the same area, (4) lack of adherence to ORMA
use zones, or (5) failure to use basic safety equipment. There is general consensus among
Focus Group participants that dangerous behaviors should not be tolerated, and that
courtesy must be maintained to keep user interactions safe.

Table 3: General Ocean Recreation User Conflicts

User(s) Creating

Impacted User(s)

The Conflict(s)

Reported by

the Impact (Focus Group)
Snorkelers Spearfishers » Some incidences of catches being cut | South Maui
from towline Kahalu’u
« Verbal harassment resulting from the
perception of spearfishers as resource
exploiters
Spearfishers Snorkelers, = Spear creates a safety hazard Kahalu’u
Swimmers Waikiki
Snorkelers, Divers, | Fishermen = Disruption of fish, leading to poor South Maui
Kayakers, Kite and fishing Hanalei
Windsurfers
Commercial movie | Fishermen = Congestion of the pier used by Hanalei
tours fishermen
Jet skiers Swimmers, * Come too close to swimmers, South Maui
Snorkelers creating a safety hazard
Surfers Boaters « Paddling through the boat channel to | South Maui
access wave breaks, creating a safety
hazard
Divers Vessel operators « Failure to use dive flags, resulting in | South Maui
divers being run into by other
recreational vessels
Kiteboarders Swimmers, Surfers,  Getting close to other users while Kailua
Kayakers traveling at high speeds
= Jumping over other users
Kiteboarders Sunbathers, beach » Kite lines laid out on the beach Kailua
walkers perceived as an entanglement hazard
Swimmers Kiteboarders, « Swimming through boat launch areas | Kailua
Windsurfers, = Swimming through windsurf and
Kayakers, Boaters kayak ingress/egress zones and use
zones
Sunbathers, beach Kiteboarders, - Getting in the way of the shoreline Kailua

walkers

windsurfers

portion of the launch zone
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Table 4, below, highlights ocean recreation user conflicts that specifically involve
commercial users. In order to better understand the types of conflicts involving
commercial ocean recreation users, it is important to first make a distinction among
commercial operators operating without permits. Some commercial ocean recreation
operators desire a permit and want to run legitimate businesses. These operators are
interested in a long-term business investment, and therefore have a vested interest in
adhering to legal protocols and in exerting peer pressure on those within the industry who
are not. Many of these operators have volunteered time and money to the community in
the form of education outreach to other ocean recreation users, the development of
programs for school children, or financial donations for education and resource
protection.

Other operators, which are referred to by many Focus Group participants as “renegades”,
are taking advantage of an unregulated situation. They do not place a high priority on
safety or resource protection, and in the absence of a strong enforcement presence find
economic incentives to break the law.

Conflicts listed below in Table 4 stem from one or more of the following: (1) lack of
professional business standards, including safety protocols, (2) lack of a permit system
which would allow enforcement personnel to distinguish between responsible and
irresponsible operators, (3) lack of a permit system which would put limits on the number
of commercial operations allowed, and (4) lack of enforcement capacity to enforce the
law. There is general consensus among Focus Group participants that renegade operators
should not be tolerated.

Table 4: Commercial Ocean Recreation User Conflicts

User(s) Creating the | Impacted User(s) The Conflict(s) Reported by
Impact (Focus Group)
Surf school students Swimmers « Riding the waves in all the way to the | Hanalei
beach and running into swimmers
“Renegade” operators | Business operators = A competitive edge is unwittingly Waikiki
paying permit fees given to renegade operators who are
not paying permit fees.
< Renegade operators not adhering to
rules and regulations
“Renegade” Operators | General Public » Getting bombarded with marketing Waikiki
Surf Instructors Surf students « Being intimidated by instructors Waikiki
« Lessons being led in inappropriate
conditions (too rough or too flat)
Surf Instructors Surf students = Too many students per instructor Waikiki
= Too many students per lesson Kahalu’u
Surf Schools Ocean Safety « If the surf school is not using brightly | Waikiki
Officers colored rash guards it’s difficult to tell | Kahalu’u
which students belong with which surf
school
Surf Schools Recreational surfers » Overcrowded conditions in the water | Waikiki
» Competition for popular surf spots
Kayak Tours Recreational » Overcrowded conditions Kailua
kayakers « Reduced access to landing on islands
Tours/Lessons General public « Overcrowded parking conditions Kailua, Hanalei
Kahalu’u
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3.2. Primary Issues of Concern

As expressed by Focus Group participants, the primary issues of concern related to the
above mentioned ocean recreation user conflicts are building enforcement capacity, over-
commercialization, overcrowding, surf school regulation, the current permit system,
commercial operator protocols, fishing access, the need for educational outreach, inter-
jurisdictional coordination, and rule clarification. Also of concern is how these conflicts
are impacting natural and cultural resources, which is discussed next in Section 3.3.

3.2.1. Building Enforcement Capacity

Focus Group participants statewide strongly agreed that the State’s enforcement capacity
needs to be increased. The belief is that building a stronger DOCARE enforcement
presence will ultimately result in higher compliance levels. Focus Group participants are
currently concerned about:

« Violations of the ORMA “no-commercial use zones”

e People teaching surfing lessons without having first obtained their blue card surf

instructor permit
e Commercial operators failing to register their equipment with the Department
e Slow response times

Focus Group participants were also concerned about violations falling under county
jurisdiction. These included:
e Breaches of concessionaire agreements
e People illegally renting surf boards and snorkeling gear out of their vehicles at
county parks
e Unchecked illegal activities at county beach parks, including drug use, drinking,
off-leash dogs, and graffiti

Although this is not within the State’s jurisdiction, a number of Focus Group participants
across islands, including Ocean Safety Officers (OSO), expressed a concern that
additional OSO are needed for county beaches. The opinion was that the number of OSO
provided has not kept pace with increasing population levels and levels of tourism.

There was general consensus among the Focus Groups that it would be beneficial for the
State and counties to better integrate their enforcement and ocean safety efforts, since
ocean recreational activities occur across jurisdictions. One concern is that county OSO,
while having a much stronger on-site presence than DOCARE officers or county police
officers, do not have enforcement authority. Ideas of deputizing OSO and of cross-
deputization among jurisdictions were suggested as ways to provide more enforcement
coverage. Hawaii County is already looking into the possibility of deputizing OSO as
lieutenants who would be authorized to enforce the law. OSO within the Focus Groups
were generally supportive of this idea as long as it did not take away from their primary
life-saving duties.

Many Focus Group members want to see the budget for DOCARE enforcement
substantially increased to keep pace with increasing use of public areas. Their feeling is
that funding for the DLNR should be proportional to the duties they are expected to
undertake. There was also concern that funds for new officers directly compete with
funds for maintaining facilities, and that one should not be funded at the expense of the
other.
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3.2.2. Over-Commercialization

Several Focus Group participants statewide stressed that their communities are becoming
over-commercialized. The primary concern is that over-commercialization is changing
the fundamental make-up of the community. Many Focus Group participants expressed a
desire for non-commercial family-focused public beach parks.

In Maui County commercial uses are banned at roughly half of all county beach parks,
and legislation is in the process of being finalized for controlling the number of
commercial ocean recreation activity permits being issued at county parks where
commercial use is allowed.

Focus Group participants were interested in having the Department determine carrying
capacities by area, so that an appropriate number of commercial operator permits, if any,
could be issued. Hanauma Bay, which is under county jurisdiction, was discussed as
perhaps the only place in Hawaii where parking limits have been implemented. Some
specific concerns regarding carrying capacity were how carrying capacity is determined,
if carrying capacity will limit the number of commercial operator permits issued, and
how the limited number of permits would be fairly distributed.

Controlling the impacts of commercial uses on overcrowded parking conditions by
requiring shuttling of guests and limited drop-off/pick-up times was suggested by all of
the Focus Groups (except Waikiki, which is a unique site among the others in regards to
parking). It was also suggested by Kahalu’u Focus Group participants that control of the
numbers of shuttles bringing cruise ship passengers to Kahalu’u Beach Park was needed.

Community members also had concerns about private profit being gained from the use of
public areas. Within the DLNR hierarchy public recreation comes before commercial
activities. Focus Group members feel that, in some areas, it would be appropriate to ban
commercial ocean recreation activities. For areas where commercial activities are
allowed to occur, Focus Group participants want to see these businesses contribute
financially to the resources being used.

3.2.3. Overcrowding

Focus Group participants, especially those living in close proximity to the beach parks
included in the study, were concerned about overcrowded parking conditions at these
beach parks and within residential neighborhoods. County representatives within the
Focus Groups acknowledge both that county parks are becoming overcrowded, and that
these parks are there to serve all people. Their desire is to balance ocean recreation
activities allowed at county parks with the intrusion those activities pose to other ocean
recreation users.

3.2.4. Surf School Regulation

One of the primary concerns of the majority of the Focus Groups was the need for
regulation of commercial surf schools. Currently the Department issues blue card surf
instructor permits but does not issue permits for surf schools. Group participants
mentioned a number of problems they feel are associated with the lack of regulation of
surf schools. One is that there is currently no way to control business protocols affecting
safety and the environment, such as student-to-instructor ratio, the maximum number of
people per lesson, the maximum number of lessons per day, and allowed days and
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locations of operation. It is also difficult to tell who’s who out on the water because many
surf schools do not use brightly colored rash guards as a means of identification.

The DLNR has begun to investigate developing rules and regulations for surf schools.
Permit templates have been drafted that detail requirements and protocols necessary for
obtaining a permit. These include qualifications for a surf school permit/concession,
general permit conditions, operating conditions, equipment registration, health and safety
conditions, beachside instruction, buoy system use, and protocols for the protection of
natural and cultural resources.

3.2.5. The Current Permit System

There was concern among Focus Group participants that the current permit system is
inconsistent. Some sectors of the industry operate with permits, and other sectors of the
industry operate without any permits. The lack of a structured permit system, and
therefore the inability of commercial recreational operators to acquire state permits for
certain commercial ocean recreation activities, was noted by Focus Group participants as
a demotivator to work within the system. In many areas this has created a free-for-all
situation in which some commercial operators are showing little regard for safety or
resource protection standards. Many Focus Group participants feel that issuing permits is
an important tool for controlling numbers and protocols of commercial activities that are
already occurring at public beach parks and in nearshore ocean recreation areas. An
established permit system would clarify who is operating legally and who is operating
illegally, which would assist enforcement personnel in upholding the law.

Focus Group participants were also concerned that few prerequisites were required for
existing permits. For example, there was strong support within the Focus Group for
increasing the rigor of current blue card surf instructor permits by adding an in-water test.
Focus Group members discussed the possibility of a two-tiered permit system that could
be used to increase the level of professionalism and accountability of surf school
instructors. The blue card surf instructor permit would remain as the first level of
qualification, and the second level would be a more stringent site-specific Ocean
Recreation Management Area permit. How to protect the Waikiki beach boy tradition
while increasing the rigor of the test was mentioned as a possible obstacle by the Waikiki
Focus Group.

Focus Group participants were concerned that permits be available, be administered
under a uniform process, and be distributed fairly. Knowing that carrying capacity can
limit the number of permits available, the idea of using an on-line reservation system for
pre-qualified commercial operators (similar to that developed by the Division of Forestry
and Wildlife’s Na Ala Hele Trails and Access System for use of commercial hiking trails)
was discussed as a way of limiting the number of operators in an area without putting
anyone out of business. One criticism of this idea was that with the variability of surf
conditions commercial operators could not necessarily rely on using an area, even if it
was reserved. This was mentioned by Focus Group participants as one major difference
between ocean recreation and land-based recreation.

According to HAR 813-256-6, commercial use permits are non-transferable. Therefore,
another strategy recommended by Focus Group participants was to allow for attrition of
these non-transferable permits instead of limiting the number of permits issued. The
CORA Study, likewise, recommended that Maui County provide non-transferable
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permits to all legitimate current operators and allow for attrition down to the number
appropriate based on carrying capacity. The direction Maui County takes in finalizing its
rules for CORA permits will serve as an interesting case study for the rest of the state.

One topic of debate affecting the issuance of permits is how off-site commercial
transactions are to be regulated. There is general agreement among Focus Group
participants that a guided tour qualifies as a commercial tour, but what about unguided
users who are renting equipment (a resident or visitor renting a kayak and launching it
themselves)? Or what about transportation “shuttle” services that provide snorkel gear
and charge a transportation fee, but do not accompany their guests at the beach park? In
these cases a commercial transaction is taking place, but there is no guided tour or lesson
component. How are these quasi-commercial recreational activities regulated? Another
issue is unguided tours in general, whether resulting from equipment rental or from
residents who have their own equipment. How should unguided users be regulated, if at
all? Hanalei Focus Group participants’ concern that there are too many unguided kayaks
in the Hanalei River falls within this category of debate.

3.2.6. Commercial Operator Protocols

Focus Group participants are concerned that commercial ocean recreation operator
business practices vary widely in respect to their safety standards and etiquette towards
natural and cultural resources. They have expressed a desire to standardize and elevate
levels of professionalism within the ocean recreation industry in Hawaii. It is generally
recognized that better training and protocols make a better industry overall, and that a
more responsible, consistent industry is also less of an enforcement headache. While
some ocean recreation companies voluntarily employ good business practices, these
protocols are still not mandated for the majority of commercial ocean recreation operators
in Hawaii. Responsible businesses have shown that guided tours can be one way to
promote safety for their own guests and for the general public, since they act as an
additional set of eyes and ears on the water, but even responsible businesses are not
always aware of the whole complement of good business practices available.

Thesis research conducted by Carlie Wiener supports the concerns of Focus Group
participants. Her research showed vast inconsistencies across the state with regard to tour
quality and types of protocol followed by the commercial recreation industry (primarily
catamaran charters, SCUBA boats, snorkel boats, whale watching tours, and dolphin
programs on Oahu, Maui, the island of Hawaii, and Kauai). She primarily researched
protocols leading to environmental degradation (such as fish feeding or anchoring on
coral) and the quality of the educational outreach provided. The study concluded that
there need to be similar guidelines for tour operators statewide.

Eco-certification was discussed as one possible avenue for addressing inconsistent
business stewardship standards. This has been researched in depth by Wendy Kerr as part
of her master’s thesis exploring the feasibility of establishing such a program in Hawaii.
Findings from her study include that eco-certification could help address these
inconsistencies, could help visitors support sustainable businesses, and could deliver
tangible benefits to participants, such as marketing advantages. Some Focus Group
participants were skeptical about whether eco-certification could work and whether all
operators could agree on protocols that would increase safety, reduce user conflicts, and
protect natural and cultural resources.
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3.2.7. Fishing Access

Fishermen participating in the Focus Groups said that they are being crowded out by
other users. In Hanalei, fishermen fishing from the Hanalei Pier are being bothered by
commercial movie tour groups. In other areas of the state fishing is being disrupted by
high energy activities in the water, including kayaking, kiteboarding, windsurfing, diving,
and snorkeling. In some cases continued real estate development is a contributing factor,
squeezing fishermen into smaller and smaller areas where they come into closer contact
with other recreational users.

Nighttime closures of beach parks, including Makena State Park, were also noted by
Focus Group participants as a barrier to fishermen. Nighttime fishing is preferred by
some fishermen because there is much less recreational activity occurring and it is often
when the more desirable fish, such as ulua, can be caught. Fishermen would like to work
with the DLNR to find ways that fishermen can access areas normally closed at night.

3.2.8. Need for Educational Outreach

Focus Group participants felt a number of ocean recreation user conflicts could be
resolved through educational outreach programs. Specific concerns that participants
wanted to see addressed through such programs included ocean safety, ORMA use zone
compliance, and promotion of a stewardship ethic.

Ocean Safety
Ocean safety was raised as a concern at every Focus Group meeting. Focus Group

participants stated that part of the problem is visitors to Hawaii who have had little or no
exposure to the ocean environment and therefore do not have the practical experience
necessary to keep them safe. Another problem is fights breaking out among residents
involved in “turf” wars, or dangerous conditions caused by too many mixed uses
occurring in one small area. Outreach efforts were suggested by Focus Group participants
as one way to help mitigate the current situation.

ORMA Use Zone Compliance

Focus Group participants are concerned that some ocean recreation users are unclear
about the location of ORMA ingress/egress zones, and about expected etiquette in the
ORMA in general. This is viewed as one factor that perpetuates user conflicts.

Promotion of a Stewardship Ethic

Focus Group participants acknowledged that both residents and visitors play a role in
protecting Hawaii’s natural and cultural resources. At times there are conflicts between
ocean recreation users when one party is violating an environmental law and the other
party is trying to deter that behavior. The promotion of a stewardship ethic of Hawaii’s
natural and cultural resources, by expanding venues of educational outreach to visitors
and residents, would be one way to reduce these conflicts. Some Focus Group
participants expressed concern that not enough of the heavily used public beach parks
have volunteer education staff on-site to provide rules of etiquette. The importance of on-
site education outreach was underscored as a way to provide ocean recreation users with
stewardship etiquette guidelines so that they lessen their impact on coral reefs, seabird
sanctuaries, federally protected marine species, and archaeological sites. Another desired
outcome of education outreach was to replace incorrect information with accurate
information.
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3.2.9. Inter-Jurisdictional Coordination

Many commercial ocean recreation activities occur in dual jurisdictions. For example,
land-based surf instruction at a county beach park falls within the County’s jurisdiction,
and in-water surf lessons fall within the State’s jurisdiction. Many commercial ocean
recreation operators within the Focus Groups are unclear of which activities require
permits, and expressed concern over a lack of continuity between county-issued and
state-issued permits. They would like to see consistency in the terms and definitions used
and better inter-jurisdictional coordination.

3.2.10. Rule Clarification

Some rules are written in such a way that their interpretation is unclear. Focus Group
participants from the Kailua and Kahalu’u Focus Sites were particularly concerned about
the title of HAR, Part Ill, Section 13, Chapter 251, entitled “Waikiki and Kaanapali
Ocean Waters.” There has been confusion as to whether the rules in Chapter 251 apply
statewide. These rules pertain to the issuance of commercial operator permits for water
sports equipment, water craft, and commercial vessels and are based on Waikiki shore
waters of the Hawaii Shore Waters Rules, effective November 6, 1981.

The Waikiki commercial zone was established to continue traditional activities and limit
motoring in the area. In the 1980s this Waikiki model was applied to Ka’anapali on Maui
because there was a mix of activities occurring there. These rules were initially written
for Waikiki and Kaanapali, since these areas receive heavy use and multiple uses and
were areas of high levels of commercial use. As ocean recreation activity has increased
both commercially and recreationally across the state, many feel the intent of the law is to
apply statewide to other areas also now receiving these types of uses. The limited
interpretation of this rule as only applying to Waikiki and Kaanapali has, in some cases,
prevented the issuance of commercial operator permits in other areas of the state.

3.3. Impacts on Natural and Cultural Resources

Focus Group participants statewide expressed concern that many of the problems
discussed above, including overcrowding and lack of consistent commercial operator
protocols, are having impacts on Hawaii’s natural and cultural resources. Their biggest
concerns are briefly summarized below.

3.3.1. Coral Reefs

The primary impact of concern on coral reefs (from the five water sports that were the
focus of this study) were impacts from snorkelers. Kahalu’u Focus Group participants are
very concerned about coral trampling occurring in the shallow bay within Kahalu’u
Beach Park. This trampling has been documented by Kuulei Rogers in her master’s thesis
work. Kahalu’u Bay was the study’s high impact area while two sites in Kaneohe Bay,
Oahu, served as the low and medium impact sites. Trampling is one of the problems
associated with overcrowding and with users’ unfamiliarity with the ocean environment.
Focus Group participants are worried that the problem will continue to worsen as use
levels continue to increase.

3.3.2. Fisheries Impacts

Focus Group participants were concerned about the efficacy of Marine Protected Areas in
enhancing and restoring the fish population, and were concerned about poaching,
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aquarium collecting, and the regulation of commercial fishing. A more thorough
discussion of issues relating to the Waikiki-Diamond Head shoreline Fishery
Management Area (FMA) can be found in the Waikiki Focus Site Report in Appendix 5.
DLNR, DAR representatives present at the Waikiki Focus Group meeting clarified that
the DAR is currently in dialogue internally to develop better alternatives. South Maui
Focus Group participants were concerned about illegal poaching, a decline in marine
resources, and fish feeding. They also felt that aquarium collecting should be more
strongly regulated to reduce impacts on the fish population. In addition, the Hanalei
Focus Group had concerns about commercial akule fishing in Hanalei Bay and wanted to
see restrictions placed on fishing activities for all fishing boats, not just those greater than
50 feet in length.

3.3.3. Harassment of Endangered Marine Species

Focus Group participants across the state have reported incidences of dolphin, monk seal,
sea turtle, whale, and seabird harassment. While these species are protected under federal
and state law, Focus Group participants are worried that these laws are not being
complied with.

3.3.4. Seabird Sanctuary Protection

Kailua Focus Group representatives were concerned about impacts on wedge-tailed
shearwaters at the Mokulua Islands Sanctuary and at Popoia (Flat) Island. One problem is
powerboats dropping off large numbers of people on the Mokulua Islands. Another is the
number of both recreational and commercial kayaks landing at the Mokulua Islands and
at Popoia Island. While current longevity studies conducted by the Division of Forestry
and Wildlife (DOFAW) show that overall bird populations are healthy, the birds’
burrows are built on the ground and are vulnerable to fires, trampling by people, and
attacks by dogs. An Offshore Island Restoration Committee, comprised of various state
and federal agencies, businesses, and individuals within the community, was established
to help protect the sanctuary.

3.3.5. Cultural Resource Degradation

Kahalu’u Focus Group participants are concerned about the damage that is occurring to
cultural sites at Kahalu’u Beach Park. They have witnessed people climbing on Kuemanu
Heiau and are concerned about surf school buoys causing damage to cultural features that
are submerged in the bay. In addition, non-maintenance of the break wall (often referred
to as the “menehune wall”) is leading to erosional damage of other structures. The Office
of Hawaiian Affairs and the Association of Hawaiian Civic Clubs, Hawaii Council,
would like to see a Cultural Assessment of Kahalu’u conducted.
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Chapter 4: Proposed Recommendations

4.1. Other Models of Success

There are examples, both in Hawaii and elsewhere in the United States, of management
models and gentlemen’s agreements that have been successful in addressing the types of
concerns summarized in Section 3.2 of this report. The management tools presented in
this chapter are, in part, based on these models. A brief summary of some of these models
is provided below. They include gentlemen’s agreements for mixed recreational use in
Hawaii, permit allocation based on carrying capacity in Maui County, surf school
regulation in California, regulation of commercial kayak tours in Florida, recreational
windsurfing and kiteboarding in the Columbia Gorge, regulation of commercial boat
tours on the Kenai River (Alaska), cross-deputization in Seattle, limiting parking and
days and hours of use at Southern California beaches, establishing carrying capacities for
California State Parks, and the Sustainable Tourism Eco-Certification Program.

Gentlemen’s Agreements for mixed recreational use in Hawaii

In South Maui, outrigger canoe paddlers, fishermen, kiteboarders, and windsurfers have
been working together to establish agreements on use locations and times of use within
the South Maui ORMA, which currently has no officially established use zones.

On the north shore of Maui (at Kanaha and Ho’okipa) surfers and kiteboards/windsurfers
stay out of each other’s use areas, and there are rules, such as the 10-man surf rule, that
started as a gentlemen’s agreement and are now written into rule (HAR §13-256-127).

In Waikiki, commercial fishermen have worked out agreements with dolphin-viewing
boats, asking them to stay away from areas when they are being fished.

Permit Allocation Based on Carrying Capacity, Maui County CORA Study

While the majority of commercial permits being issued in Hawaii for ocean recreation
activities are not based on carrying capacity (because often capacity information is
unavailable), Maui County’s Commercial Ocean Recreational Activity (CORA) Study is
a good example of how to effectively evaluate carrying capacity for and limit the number
of commercial operator permits issued. Although the carrying capacities decided upon for
each county beach have set limits on the number of commercial operator permits being
issued, no qualified applicants have been denied permits. Rather, the county permits are
non-transferable, which will allow for attrition to the proper number of permits over a
number of years. While the DLNR’s jurisdiction spans a much larger area than the size of
one county, this study can be used as an example of how the Department might use
carrying capacity for limiting commercial operator permits.

Surf School Regulation in California

Commercial surf school businesses are not allowed to operate in California State Parks
without a permit. Surf school concession contracts specify the times and locations where
lessons may occur. In some cases operations are not allowed on weekends and holidays,
and the surf school has to pay for a state lifeguard to be present during lessons. Surf
school businesses are also required to contribute money or manpower to maintain the
public facilities they use. The length of the contract is two years or five years, and the
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State has the option to extend the contracts. Surf schools are the biggest recreational
concession in California and the competition for these is high. A limited number of
concessions contracts (usually no more than three for any particular area) are awarded
based on rent offered and on operational procedures. Concessionaires usually pay the
State between 8%-15% of their gross income in fees. Kayaks aren’t as much in demand,
so kayak companies are usually able to bypass the bidding system and get issued a permit
through a simple application process instead.

Regulation of Commercial Kayak Tours in Florida

Commercial kayak and canoe operations in Florida have long-term (5 to 20 year)
concession contracts with the State. These recreational vessels are limited to use of very
specific “trails”, and maps are provided for these. Tours occur on the rivers only, not in
the ocean or gulf waters. The State can cancel these contracts at any time for any reason.
Concessionaires must agree to a “hold harmless” agreement, provide insurance for
commercial general liability ($500,000 minimum per occurrence and $1 million
aggregate), and provide the State with a security deposit that is held in escrow.

Recreational Windsurfing and Kiteboarding in the Columbia Gorge, Oregon
Non-commercial recreation is managed by the Oregon State Marine Board, but they do
not regulate windsurfing or kiteboarding, just jet skis. While there is no state regulation
of recreational windsurfing and kiteboarding in the gorge, the non-profit Columbia Gorge
Windsurfing Association is a membership organization and advocacy group that has been
an important player in resolving user conflicts, forming work parties, hosting events,
contributing to site improvements, lobbying for the continuation of the sport, and
developing new access sites for windsurfing and kiteboarding.

Requlation of Commercial Boat Tours on the Kenai River, Alaska

In the 1990s, Alaska State Parks had the foresight to limit the number of commercial
fishing and rafting tours allowed on the Kenai River to prevent the number of commercial
operations from escalating. The companies currently in operation were “grandfathered”
in and permits were non-transferable, allowing for some attrition over time.

Cross-deputization in Seattle, Washington

State enforcement officers in Seattle, Washington, also spend time enforcing city park
ordinances. They don’t wear their firearms when not in their own jurisdiction and are
aware of the differences between state and county law.

Limiting parking and days and hours of use at Southern California beaches

The District Superintendent for the Orange Coast District has implemented a number of
management strategies aimed at reducing user conflicts, overcrowding, and resource
damage. These include flagging the beach during “blackball hours”, which ban surfing
between 11:00 am and 5:00 pm every day of the week during the summertime at
Huntington State Beach. At another location kitesurfers were asked to move down the
beach to make room for surfers. At one of their most heavily used beach parks, “Old Man
Beach”, use fees are collected at the parking lot. The lot is closed when full, then ten
more cars are allowed in once ten cars have left.

Establishing Carrying Capacities for California State Parks
The State of California, Planning Division, has researched a number of different systems
for establishing carrying capacity. These systems, based on thresholds, indicators, and
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monitoring, have been implemented in some parks but are still in the process of being
perfected.

The Sustainable Tourism Eco-Certification Program (STEP)

STEP was developed and is administered by the U.S. non-profit Sustainable Travel
International (STI) organization. Their aim is to enhance tourism providers’ triple bottom
line of economic profitability, respect for the environment, and social responsibility.
They are one of many international eco-certification programs explained in more detail
by Wendy Kerr in her master’s thesis work, which explores the feasibility of establishing
such a program in Hawaii. In the STEP program certified members pay an application fee
and receive benefits in the form of website listings, ecolabels, an on-line newsletter, and
on-line training courses. Other benefits STEP intends to provide include direct marketing
support. Members must meet certain criteria at a number of different levels before
achieving certification.

In Hawaii, in the year 2004, there were more than a hundred businesses belonging to the
Hawaii Ecotourism Association. Wendy Kerr concludes in her thesis that Hawaii would
benefit from joining the growing trend towards ecotourism certification. The certification
would help tourists identify responsible businesses, and the industry would be more
sustainable overall.

4.2. Strategy 1: More Fully Utilize Ocean Recreation Management Areas

The Ocean Recreation Management Areas in Chapter 256 of the Hawaii Administrative
Rules provide the Department with a means to manage both commercial and non-
commercial ocean recreation activities in state waters. This framework can be more fully
utilized to allow the Department to have more control over these activities in the interest
of preventing and resolving user conflicts and better protecting natural and cultural
resources.

4.2.1. Tool 1: Designate the Undesignated ORMA Statewide

Designated ORMA have been established for parts of the islands of Kauai, Oahu, Maui,
and Hawaii. All other waters of the state within 3,000 feet seaward are established as
non-designated ocean recreation management areas. Undesignated ORMA include both
the east and west shoreline areas of Kauai, west Oahu and a portion of the north shore of
Oahu, the north shore of West Maui, nearly the entire shoreline of East Maui (including
Keanae, Hana, and Kaupo), and nearly the entire shoreline area of the Island of Hawaii
(with the exception of Kona and Hilo, which are already designated). Although not
specifically discussed in HAR, Chapter 256, non-designated ORMA also include the
islands of Lanai, Molokai, Kaho’olawe, and Niihau. Non-designated ORMA are still
subject to Chapter 256, but do not have defined use zones or Recreation Advisory
Committees. The Department should consider designating all undesignated ORMA.

Expected outcomes, if these recommendations were implemented, are: (1) an enhanced
ability for the Department to direct ocean recreational uses through the establishment of
ingress and egress zones, where appropriate, (2) quicker, more efficient management
based on advisory committee recommendations, and (3) achievement of a better balance
between recreational use, traditional/cultural use, and commercial ocean recreation use
within ORMA waters.
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4.2.2. Tool 2: Create Consistency Among ORMA Recreation Advisory Committees

In May 2006, at the onset of this study, ORMA Recreation Advisory Committees had
already been established for Waikiki and for the island of Kauai for a number of years.
During the study period, DLNR, DOBOR began establishing advisory committees for the
other designated ORMA on the islands of Oahu, Maui, and Hawaii. Since many of these
committees are just being established, it is a unique opportunity for the Department to
establish statewide protocols for the duties and compositions of these committees, based
on what the Department has learned from the experience of the Waikiki, the Kauai North-
ORMA, and the Kauai South-ORMA Advisory Committees.

The purpose of ORMA Recreation Advisory Committees, per Hawaii Administrative
Rules (HAR) 813-256-3, is to review and make recommendations for commercial
operator permits to be issued by the Department. Focus Group participants suggested
additional ways in which these committees could assist the Department. These included
advising the Department about:
e The creation and placement of use zones to most effectively reduce potential
ocean recreation user conflicts and to promote user safety,
e Where to post signage and position buoys to clearly mark ingress/egress routes
and other use zones,
e Whether or not new guidelines/laws may require the modification of the
conditions of existing commercial ocean recreational use permits,
e The site-specific information commercial operators would need to be familiar
with for that particular ORMA in order to receive an ORMA permit,
e How to regulate new sports as they are invented,
e ldeas for educational outreach materials that could be used to address problems
within the ORMA, and
» Where non-commercial zones should be established.

ORMA Recreation Advisory Committees could also consult with non-profit groups that
have ongoing projects in particular areas within the ORMA. For example, the Kohala
Center has formed a Kahalu’u Bay Advisory Group that meets regularly and conducts on-
site educational outreach and data collection. The ORMA Recreation Advisory
Committee established for the West Hawaii Island ORMA can use this group as a
resource.

The minimum qualifications required for ORMA Recreation Advisory Committee
members is outlined in HAR §13-256-3. One pool from which to recruit committee
members is the Focus Groups established for this study. Committee members could have
a one-year probationary period. If needed, sport-specific subcommittees could be
developed within each advisory committee to address in-depth issues that may only apply
to one particular sport.

It is expected that greater consistency among ORMA Recreation Advisory Committees
statewide would (1) streamline operations within the Department, (2) allow new
developments affecting recreational use to be more quickly discussed and acted upon, (3)
provide an avenue for recreational users to express their concerns and give suggestions,
and (4) facilitate the timely resolution of user conflicts
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4.2.3. Tool 3: Establish, Delineate, and Enforce ORMA Use Zones

One of the designated ORMA that does not yet have any use zones established is the
South Maui ORMA. South Maui Ocean Recreation Focus Group participants had a
number of suggestions for the establishment of use zones in South Maui. They include:
e Build upon existing gentlemen’s agreements already in place in South Maui to
establish use zones and specific hours of use for reducing conflicts between
paddlers, kite boarders, windsurfers, and fishermen using the area.

» Establish no-boat swim zones (particularly at Kamaole Beach Parks I, I, and Il
to protect swimmers from jet skis). Ban boats from entering shore-side of the
swim zone.

« Create ingress/egress zones for surfers at the Kihei Boat Ramp that don’t interfere
with boats’ use of the boating channel.

e Mandate the use of diver flags for SCUBA dives occurring on the back wall of
Molokini Crater and in other high risk areas.

In some ORMA, use zones are already established but are not delineated. For example, in
Kailua Bay the swim area is marked with buoys but the ingress/egress zones for
windsurfing and kayaking are not. More buoys need to be placed in the water to clearly
delineate these ORMA use zones. In addition, the 200 feet from shoreline no-wake-zone
needs to be clearly marked with buoys.

Focus Group participants felt that, with proper education about and proper delineation of
use zones, most ocean recreation users would be willing to comply with ORMA use
zones. Their concern was that DOCARE officers keep commercial operators out of the
no-commercial-use zones (such as Zone A in Hanalei Bay) and enforce the slow-no-wake
and restricted areas. Expected outcomes, if these recommendations were implemented,
are reduced user conflicts and increased ocean safety.

4.2.4. Tool 4: Conduct Public Outreach with Improved Maps, Signage, Websites

All agencies (state, county and federal) could expand upon their current efforts to make
information on rules and regulations more available to the public. Providing the general
public with easy access to rules and information on ocean recreation will increase user
familiarity with the existence and use of ORMA zones. Existing ORMA maps could be
improved to make them easier to read and could be posted on the Department’s website
along with information about which uses are appropriate in which areas, and which users
have priority in specific areas. Signage at beach areas could be improved. The State and
counties could work together to develop appropriate signage that would inform users of
all rules in the area. The draft sign prepared by the Oahu Kite Club and DOBOR for
Kailua Bay (Figure 1) is an example of an improvement upon the original Kailua Bay
ORMA map (Figure 2) from June 1989 presented in the Hawaii Administrative Rules.
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» « @ You arc HERE Any violation may be reported to:
K @ Zone A: Ingress/Egress windsurfer & kiteboarder only  Division of Boating and Occan Recreation
Restricted swimmers only Phone: 587 1973
2 @ Zone B: Ingress/Egress canoes & kayakers
@ NO WAKE ZONE: 200 feet from shoreline - float - dock - launching ramp -
congested beach - swimmer -diver’s flag - swim area buoys
- anchored, moored or drifting vessel

cean Recreation Management Areas
Kailua Bay, Oahu, Hawaii
Exhibit “Y*
June 7. 1989

Figure 1: Draft sign clarifying ORMA use zones for Kailua Bay
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OCEARN RECREATION MANAGEMENT AREAS

KAILUA BAY, ORHU, HAWAII

EXHIBIT "y"

JUHE 7, 1989

Figure 2: Hawaii Administrative Rules ORMA use zone map for Kailua Bay

In addition, a combination of signage, flags, and/or cones could be used to more clearly
delineate the on-shore portion of ingress/egress zones, and buoys could be used to more
clearly delineate the in-water portion of these zones. Signage and buoys should be
regularly maintained. Expected outcomes, if these recommendations were implemented,
are better educated users resulting in higher levels of compliance, increased safety, and
fewer ocean recreation user conflicts.
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4.2.5. Tool 5: Develop Surf School Permits

The DLNR is interested in developing activity-specific permits for commercial ocean
activities. Currently DOBOR issues blue card surf instructor licenses but does not
recognize surf schools. Developing permits for surf schools is a priority because of
surfing’s increased popularity across the state and because of the proliferation of surf
schools in general.

The Department is in the process of researching the possibility of amending current
DOBOR rules to create and initiate a more comprehensive surf school specific permit and
process. This would move the Department away from simply permitting individuals;
instead, the Department would permit business entities, which would in turn be
responsible for the employees they hire. This would put the surf school industry in line
with a majority of other commercial ocean recreation industries, which permit businesses
instead of individuals.

This permit system would allow the Department to more easily address operating
conditions, equipment registration, beachside instruction, and protocols to ensure safety
and the protection of natural and cultural resources.

There are many components to the implementation of any new permitting system. The
ones discussed below are: (1) permit conditions and mandated protocols, (2) length of
contract, (3) minimum qualifications of permittees, (4) permit administration, (5) permit
revocation, (6) permit fees, (7) permit issuance, (8) public process, and (9) other
recommendations.

(1) Permit Conditions and Mandated Protocols
Conditions of the surf school permit could include a number of mandated safety and other
protocols. For example:
= Require pre-trip safety, environmental, and cultural briefings
« Set safe student-to-instructor ratios
« Set specific areas of operation
« Set guidelines for hours of operation
 Set guidelines for days of operation
« Set guidelines for weather conditions under which lessons can/cannot be operated
e Set the maximum number of students per lesson and the maximum number of
lessons per day
 Limit and stagger lesson times with other businesses to avoid congestion during peak
use times
» Create a way to identify students and instructors (e.g., through brightly colored rash
guards)
e Avoid added parking congestion by requiring operators to shuttle guests to surf
lesson sites
 Station additional personnel on shore with quick access to safety equipment,
including a cell phone
* Involve County Ocean Safety Officers in the permit creation process and involve
officers on an ongoing basis to ensure safety protocols are addressed

Expected outcomes of streamlining and mandating certain protocols are: (1) increased
standardization and level of professionalism within the surf school industry, (2) reduced
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conflicts between operators in part because of clear boundaries of operation, (3) a clearer
identification system for DOCARE to enforce permits and permit conditions, (4)
increased safety, and (5) increased natural and cultural resource protection.

(2) Length of Contract

The length of contracts for surf schools varies between coastal states, but can be one year,
two years, five years, or a five year contract with a State option to extend it another five
years. One of the advantages of a shorter contract period is that new laws or guidelines
(such as those currently being developed by NOAA for dolphin viewing) can be more
quickly implemented into permit stipulations. It also allows for a trial period during
which the business can be evaluated for compliance with their contract agreement.
Disadvantages of a shorter contract period are increased administration costs and less
stability for businesses. In some jurisdictions a short-term contract is offered to
businesses initially, and then replaced by a longer-term contract once that business has a
proven track record of compliance. The Department will have to determine what contract
length would be most suitable, and then gather input from the community during the
public process which accompanies rule changes.

(3) Minimum Qualifications of Permittees
Minimum qualifications for companies to be eligible for permits could include the
following to address safety as well as standard business practices:
e Current CPR, First Aid, Lifeguard, and other safety licenses for all surf school
instructors
= Liability insurance with the State listed as an additional insured
e Tax clearance
e Certificate of Good Standing from the Department of Commerce and Consumer
Affairs
e Submission of a Hawaii general excise tax license
» Certificate of compliance from the Department of Labor and Industrial Relations

Ideas for additional qualifications include:

» Proven competency with the specific area for which the permit is valid
(competency refers to knowledge of local currents, reef breaks, and other relevant
conditions), although how this would be determined is unknown

e A certain number of years of experience within the industry

Expected outcomes, if these recommendations were implemented, are (1) a streamlined
permitting program, (2) an increase in the level of professionalism within the industry,
(3) increased ocean safety, (4) reduced liability, and (5) a narrowing of the pool of
applicants to qualified individuals.

(4) Permit Administration

Surf school permits would be administered under DOBOR. The DLNR has requested
funding from the legislature in their 2007-2009 Biennium Budget Request for additional
monies to fund seven new positions within DOBOR to work specifically on ocean
recreation issues. This increased staffing capacity is expected to allow for the creation,
implementation, and maintenance of a new permit system.
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(5) Permit Revocation

A penalty system by which to fine, suspend, and/or revoke permits from permittees who
are not in compliance would need to be established. One available model is that being
developed by Maui County for their CORA permits. According to the Maui County Code
(13.04.290), following the adoption of Ordinance 3143, permits shall have a duration of
up to one year, and may be revoked or suspended by the director if the permit holder has
violated any rule, ordinance, or statue related to the CORA. The expected outcomes of
implementing this recommendation are timely removals of unfit businesses and higher
levels of compliance.

(6) Permit Fees
Permit fees would need to be developed. Alternatives include the assessment of a “per
person” fee. This is already occurring with kayak tours on the Na Pali Coast of Kauai.

Another fee idea would be the assessment of a monthly fee based on a percentage of
gross receipts, as happens in other jurisdictions, with fees of between 5%-15% . These
fees could help pay for permit administration and for the enforcement of permit
conditions.

(7) Permit Issuance

Limits will need to be placed on the number of commercial operations allowed in any
particular area. In addition, some areas are not appropriate for commercial activity and
that would need to be assessed.

Four options for permit issuance described below in Table 5 are a sealed bid system, a
request for proposals system, an on-line reservation system, and a system based on non-
transferable permits being issued to all currently existing businesses.

Table 5: Comparison of Different Commercial Operator Permit Issuance Systems

Type of Permit Issuance System | Perceived Benefits Perceived Liabilities

Sealed Bid System: All qualified | « A fair system for « Potential for existing
applicants  meeting  minimum distributing a limited
requirements would submit sealed number of available
bids. Permits would be issued to commercial operator
the highest bidders. permits.

businesses to be out-bid

Request for Proposals (RFP)
System: Proposals would be
submitted and rated based on a
number of factors, including prior
business experience, business
registration, operational
procedures, and “bid” price.

» Would allow for a more
subjective review of
qualifications beyond
the fulfillment of basic
requirements and
amount of bid offered.

» Requires a more lengthy
administration process

» Review process could be
criticized as subjective
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On-line reservation system: The
system currently being used by
Na Ala Hele Trails serves as a
prototype for a way to limit the
number of operators in a specific
area without limiting the number
of commercial operator permits
issued. The on-line system would
be on a first come, first served
basis, but would not allow any
particular company to sign up for
too many areas.

e Businesses would need
to qualify

e Will accommodate new
business start ups as
well as established
businesses

* Puts a ceiling on the
number of commercial
ocean recreation
operations allowed in a
particular area.

e Can not accommodate last
minute bookings or
changes in guest numbers

» Does not accommodate
sudden changes in weather
or ocean conditions

Non-transferable permits to all
existing businesses: Instead of
limiting the number of permits
issued, non- transferable permits
would be issued to all currently
qualified existing businesses.
Then, with attrition, some permits
would expire so that the number of
permits would eventually align
with carrying capacity. This is
being done by Maui County for
their new permitting system.

« All qualified, existing
businesses can receive
permits

» Does not accommodate
new business start ups

= Business permits cannot
be transferred to family
members

e |f attrition rates are slow
then carrying capacity will
not be met and
overcrowding will occur

= May not be appropriate for
some overcrowded areas

(8) Public Process

As with any change in rule, the DLNR would go through an open public process in
determining what the revised final rules would be. This process would include public
meetings and public input with recommendations.

(9) Other Recommendations

Other recommendations from the Focus Groups included:
e Increasing the rigor of the current blue card system by adding a practical in-water

portion to the licensing test

e Requiring teaching cultural guidelines for surfing

e Requiring one-on-one instruction for the actual in-water surf portion of the lesson,
with other students waiting at the safety line/buoy for their turn

e Requiring commercial surf school operators to contribute financially to education,
resource protection, and enforcement efforts

e Perpetuating the beach boy tradition by honoring the experience of veteran surf
instructors while still addressing safety concerns

4.2.6. Tool 6: Develop Commercial Ocean Recreational Activity (CORA) Permits

Focus Group participants statewide agreed that for areas where commercial ocean
recreation operations are appropriate, these activities need to be regulated. A transparent
commercial operator permit system is an excellent tool for taking control of the levels
and types of commercial activities occurring and for mandating good business protocols
designed to enhance safety and natural and cultural resource protection. A permitting
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system promotes both a basic level of competence among commercial operators and
increases their level of accountability.

Surf schools are one of the DLNRs primary concerns and were therefore addressed
separately in section 4.2.5. A more general permit that can be designed to regulate a
number of other commercial ocean recreational activities, including kayaking tours,
windsurfing and kiteboarding lessons, and snorkeling and diving tours, is presented here.

For areas plagued with renegade “illegal” operators and over-commercialism, a clear
permitting system with clear permit conditions will serve to enhance DOCARE’s ability
to enforce commercial activity limits. Anyone operating without a permit is clearly
operating illegally, as is anyone violating the conditions of their permit. In this way the
Department can be more effective at controlling levels of commercial activity occurring
in Hawaii’s ocean recreation areas.

The Commercial Ocean Recreational Activity (CORA) permits recently developed by
Maui County serve as a timely model for how these permits could be developed. Key
components of the Maui County permits are that they are site-specific, have a limited
duration, and are subject to certain conditions. Site-specific permits prevent commercial
operators from spreading out over an entire area and allow for some areas to be free of
commercial use. A limited duration contract of up to one year provides the agency with
more flexibility in modifying, suspending, or revoking the permit if necessary. The
permit, when subject to certain conditions, ensures the permittee is well qualified with the
appropriate licenses and insurance. Stipulations within the permit delineating expected
business protocols establish performance expectations that are easily enforceable.

Many of the protocols and suggestions for permit administration, revocation, fees and
issuance addressed in section 4.2.5. for surf schools would be appropriate for regulating
tours and lessons associated with commercial kayaking, kiteboarding, snorkeling, and
SCUBA operations. There is also a tremendous amount of information available on codes
of conduct from groups like CORAL that actively partner with marine operators on Maui
and around the world to develop voluntary business protocols.

The primary expected benefit, if the Department launches an overarching CORA
permitting program in conjunction with the surf school permit, is that the permitting
system for a number of commercial activities will be implemented more quickly,
resulting in more timely action towards the resolution of ocean recreation user conflicts
statewide.

4.2.7. Tool 7: Rename Chapter 251 of the Hawaii Administrative Rules

The title of Chapter 251 of the Hawaii Administrative Rules is “Waikiki and Kaanapali
Ocean Waters.” Some people interpret these rules, therefore, as only applying to Waikiki
and Kaanapali. While the Department and many counties feel the intent of the law is that
these rules apply statewide, Focus Group participants strongly recommended renaming
the law to clear up this confusion. The Department could work with the Attorney General
on developing a new title for Chapter 251. The implementation of this recommendation
would (1) help clarify the law for ocean recreation commercial operators, the general
public, and counties, (2) support the Department’s application of these rules statewide,
and (3) support enforcement efforts.
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4.2.8. Tool 8: Increase ORMA Registration, Licensing, and Permitting Fees

While the Department is consistently working to increase its funding levels, the fees the
Department currently charges for licensing, permitting, and ocean recreation equipment
registration are low in comparison to fees charged by other coastal states. For example,
per HAR 813-256-53, the fees for commercial day use mooring permits are only 2% of
gross receipts, and that fee is waived for commercial operators presently paying
commercial vessel user fees for the use of state boating facilities. Licensing, permitting,
and equipment registration and renewal fees could be updated to better reflect the actual
cost of the administration of these programs. The expected outcome, if this
recommendation is implemented, is increased funding for program administration and
enforcement.

4.3. Strategy 2: Create a Stronger Enforcement Presence

One of the primary keys to promoting compliance with state, federal, and county laws is
to create a strong enforcement presence. There are a number of ways to create an
enforcement presence, including increasing enforcement capacity and expanding non-
profit funded and community-based programs aimed at assisting DOCARE’s efforts.

4.3.1. Tool 1: Increase Enforcement Capacity

There was a consensus among Focus Groups that the amount of funding for DOCARE
should be increased so that more officers can be hired. Focus Group participants desired a
strong on-the-ground and on-the-water enforcement presence. More than five million
dollars in additional funding for DOCARE was requested in the 2007-2009 Biennium
Budget Request to fund 40 new DOCARE officers (20 in each of the two years), and ten
new support staff (five each year).

Expected outcomes, if this recommendation is implemented, are higher levels of
compliance, reduced response time, increased safety for ocean recreation users, and better
protection of natural and cultural resources.

4.3.2. Tool 2: Expand the State Ranger Program

The Department would like to expand its State Parks experimental Park Ranger program
throughout Hawaii, based on the current successful models in Kona, Ha’ena, and South
Maui. While these programs have so far relied on non-profit funding support, it has been
recognized by the Department and echoed by Focus Group participants that creating
standardized systems of funding will increase chances of program longevity. The
Department, therefore, has requested funding for 12 new Park Ranger positions (as part
of the 2007-2009 Biennium Budget Request).

Expected outcomes, if funding is provided, are higher levels of protection for natural and
cultural resources, a stronger monitoring program, increased safety, and increased
support of DOCARE.

4.3.3. Tool 3: Continue partnering with the Mauka-Makai Watch Program

Mauka-Makai Watch falls under the DLNR’s umbrella “Ho’okuleana” program, which is
focused on responsibility. The goal of the Mauka-Makai Watch Program is to help ensure
that local community members support the DLNR and other resource managers and
regulators in natural and cultural resource enforcement, education, outreach, monitoring,
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and surveillance. The program is based on the idea that people who use, live closest to, or
are in some other way involved with the resources are in the best position to help in
ensuring compliance with resource protection and preservation. The programs already
established on Maui, Oahu, and the Island of Hawaii have been successful and the
Department is committed to expanding this program throughout the state.

The expected outcomes, if this program is expanded statewide, are increased public
awareness of the condition of the resources in their area, an opportunity for community
members to become meaningfully involved in resource protection, improved resource
monitoring, and improved compliance.

4.4. Strategy 3: Increase Inter-jurisdictional Coordination

The DLNR has already initiated a series of meetings with the counties to discuss how to
better coordinate enforcement efforts of ocean recreation activities occurring across
jurisdictions. State and county representatives present at the Focus Group meetings
expressed an interest in continuing and expanding these discussions. Other Focus Group
participants were supportive of this idea, hoping this type of coordination could address
difficulties with enforcement and could help clarify confusion about the permitting
process.

4.4.1. Tool 1: Consider Cross-Deputization Among Jurisdictions

The State and counties are considering creating cooperative enforcement agreements by
which enforcement efforts could be better coordinated between DOCARE and county
police departments. One way to accomplish this would be to cross-deputize DOCARE
officers and police officers, enabling them to enforce rules and regulations within one
another’s jurisdictions. This has been accomplished in other jurisdictions, which provide
a model for how to move forward with this process.

Focus Group participants expect that, if this recommendation were implemented, there
would be better enforcement coverage, higher compliance levels, fewer ocean recreation
user conflicts, increased user safety, and increased resource protection.

4.4.2. Tool 2: Clarify Rules to Facilitate the Permitting Process

The DLNR, the counties, and Focus Group participants would like to see county and state
rules clarified so that they work in concert with one another in relation to regulating
commercial ocean recreation operations. If state rules specify certain allowed hours of
operation for a particular type of business, then these rules should be supported by county
rules regulating use of the park, and vice versa. For example, allowed operation times on
the water should coincide with county rules regarding drop-off and pick-up times, times
of use for areas where the land-based portion of the lesson can be taught, etcetera. The
primary concern is that rules regarding requirements, protocols, and procedures not be
contradictory across jurisdictions. In recognition of these problems and a desire to
address them, the Department and the counties initiated meetings in 2005 to better
coordinate the permitting process for commercial ocean recreation activities. Expected
outcomes of increased inter-jurisdictional coordination are an easier permit application
process and more clearly defined expectations for commercial operators.
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4.5. Strategy 4: Continue to Expand Community Partnerships

The DLNR is tasked with immense responsibilities and recognizes the importance of
partnering with communities and non-profits to help accomplish its mandate. The
Department also promotes the idea that each of us shares in the responsibility to protect
and preserve Hawaii’s natural and cultural resources. Public/private partnerships are one
strategy that can be used by the Department to both preserve resources and reduce ocean
recreation user conflicts. Focus Group participants stressed the importance of the
Department working with organizations that are well-known and well-respected within
the community. Some successful public/private partnerships that have already been
established for mooring buoy placement and maintenance, educational outreach, business
protocol development, and carrying capacity data collection are described below. In some
cases one particular partnership accomplishes two or more of these objectives. The
recommendation is for the Department to facilitate the statewide expansion of community
partnerships that have a proven track record. State facilitation of these partnerships could
take the form of endorsements, financial assistance, joint program development and
implementation, and/or administrative support.

4.5.1. Tool 1: Partnerships for mooring buoy placement and maintenance

The Reef Fund is a consortium of conservationists, educators, private boating companies,
and others who have formed an alliance to generate monies for mooring placement and
maintenance, marine education, and other projects. The Department already partners with
the Maui Reef Fund (and their fiscal agent Hawaii Wildlife Fund) and the Kona Reef
Fund (and their fiscal agent Malama Kai) on mooring buoy placement and maintenance
projects on Maui and the Island of Hawaii.

It is important for the Department to nurture and expand these partnerships. The Reef
Fund provides the Department with both the financial assistance and the volunteer labor
required to see these projects to fruition. The Department’s role is to maintain control
over deciding upon the final placement location of these moorings in the interests of
resource protection and public access. Expected outcomes of the timely placement and
maintenance of mooring buoys statewide are fewer user conflicts, better protection of
coral reefs, and improved safety.

4.5.2. Tool 2: Partnerships for educational outreach

As discussed in Chapter 2 (section 2.3), there are already a number of educational
outreach programs established in Hawaii. These educational programs promote
responsible behavior towards other beach and ocean users and towards natural and
cultural resources. The Department benefits from these outreach efforts and should
continue to support them. In fact, expanding outreach and education efforts in a
continued effort to deter natural resources related violations is listed as one of the
DLNR’s top four recommendations given in their Statewide Comprehensive BLNR
Coastal Policy document.

Particular outreach topics that Focus Group participants would like the Department to
encourage in the interest of further reducing ocean recreation user conflicts are: (1)
ORMA use zone compliance, (2) ocean safety, (3) stewardship of natural and cultural
resources, and (4) tolerance of other ocean recreation users. Mechanisms for delivering
the most effective outreach depend on the intended audience (e.g., visitors or residents).
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Some important venues for reaching visitors include on-site naturalists and point-of-
rental educational outreach.

e Educational outreach efforts aimed at increasing ORMA use zone compliance
should emphasize the problems with “pirate” (illegal) moorings and the necessity
of honoring use zone restrictions.

e An ocean safety outreach campaign could emphasize a number of things,
including providing basic tips for visitors not familiar with an ocean environment,
such as never turning their back to the ocean and understanding wave sets,
currents, swells, shorebreaks, and other basics.

e Stewardship education could emphasize proper behavior around threatened and
endangered species, the new NOAA guidelines for not approaching dolphins, and
the negative effects of fish feeding. Fish feeding is already banned in some
Marine Life Conservation Districts, and with the community’s input, the
Department could start determining locations where additional bans could be
implemented.

e Education efforts aimed at increasing tolerance for other ocean recreation users
need to inform visitors that subsistence fishing is legal in many areas and is a
cultural practice.

Focus Group participants also thought it was important to involve the marketing industry,
law makers, and attorneys in the education process. The marketing industry has a huge
impact on influencing behaviors, and Focus Group participants are concerned about the
disconnect they see between the marketing of paradise and the reality of the state of
Hawaii’s resources. Some ads, for example, currently encourage fish feeding, swimming
too close to protected species, and a number of other undesirable behaviors. Focus
Groups wanted to encourage the Hawaii Visitors and Convention Bureau, the Hawaii
Tourism Authority, and authors of popular guidebooks to revisit ways to successfully
market the islands in a responsible manner. Focus Group participants also wanted to
extend educational outreach efforts to law makers to provide them with the most current
information on management models and other strategies that could be considered for
implementation. There was also concern that attorneys be better informed of
environmental law so that DOCARE officers are better supported in court.

Expected outcomes, if the Department continues to support and expand community-based
educational outreach efforts, are a better informed user group leading to improved
compliance, fewer ocean recreation user conflicts, and enhanced resource protection.

4.5.3. Tool 3: Partnerships for protocol development

The Coral Reef Alliance has partnered with other non-profits to involve commercial
operators within the ocean recreation industry on Maui in developing a voluntary code of
conduct and reef leadership network for their commercial tours. These programs are
based on compliance and sustainability, and recognize the wealth of information and
experience available within the industry. CORAL works with these commercial operators
to determine what can be realistically achieved and what practices are the most effective
in creating high quality, safe tours that create less of an impact on Hawaii’s natural and
cultural resources. Similar workshops conducted by CORAL in South America have had
high levels of success because commercial operators are proud of and choose to comply
with protocols they had a hand in developing. It is also in their long-term business
interests to protect the resources their businesses rely on. Participants from Ocean
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Recreation Focus Groups on Oahu, Kauai, and the island of Hawaii were in support of
organizing commercial ocean recreation operators to come together and develop
protocols. The Department would benefit from partnering with non-profits like CORAL
because the workshops, teaching program, and on-line editing and correspondence
programs are already in place. Maui’s workshops could serve as a pilot project for the
establishment of similar workshops statewide.

Expected outcomes, if this recommendation were implemented, are improved protocols,
reduced user conflicts due to better working relationships within the industry, increased
communication and coordination between business and government, improved
compliance, and better resource protection.

4.5.4. Tool 4: Partnerships for data collection to help determine carrying capacities

The Department and Focus Group participants recognize the need for determining
carrying capacities as a mechanism for regulating use levels. It is believed that aligning
the level of commercial ocean recreation activities with carrying capacity would reduce
the following: overcrowding, over-commercialization, user conflicts, and impacts on
natural and cultural resources. One of the stumbling blocks in determining carrying
capacities is that often baseline data on existing human use levels is not available (more
information on the complexities of establishing carrying capacity are discussed in section
5.1.2. of Chapter 5 and in Appendix 7).

In recognition of the importance of understanding status quo in order to make informed
management decisions, a number of non-profits have already begun collecting human use
data. As discussed in Chapter 2 (section 2.3) of this report, the data collected on Maui
and the island of Hawaii have provided managers with information on use levels, types of
use, and locations of use, all of which can be taken into consideration when establishing
carrying capacity. It is in the Department’s best interests to partner with these non-profits
to facilitate the establishment of similar data collection programs throughout the state to
better understand current conditions in ocean recreation areas. The community handbook
recently produced by DLNR, DAR, which provides communities with basic information
on how to start establishing these types of data collection programs is one of the outreach
tools that could be used in this process. It is also recommended that the Department
centrally locate these databases and make them easily available on-line.

Expected outcomes, if these recommendations are implemented, are a better
understanding of peak use times and areas of intense ocean recreation activity, a method
for quantifying the problem of overcrowding, baseline data from which to gauge future
changes in visitation/use levels, and a management tool for limiting commercial use to
appropriate levels.
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Chapter 5: Conclusion

5.1. Implementation of Strategies and Tools

5.1.1. Implementation Processes

Table 6 provides a summary of how the four primary strategies (and their tools) can be
implemented. In some cases tools require more than one process in order to be
implemented. The different types of implementation processes required include rule
changes, procedural changes, coordination between the State and counties, coordination
between the Department and non-profits, DLNR education outreach, on-site physical
improvements, enforcement, and supplemental funding.

Table 6: Implementation Processes for Ocean Recreation User Conflict Reduction Strategies

Strategy 1: Strategy 2: | Strategy 3: Strategy 4:
ORMA Enforcement | Coordination Among | Community
Jurisdictions Partnerships

Rule Changes Tools 1,3,5,6,7,8 Tools 1, 2

Procedural Tool 2
Changes

Coordination Tools 1, 2
between State
and counties

Coordination Tool 3 Tools 1, 2,3, 4
between the
Department and
Non-Profits

DLNR Education | Tool 4
Outreach

On-site physical | Tool 3 Tool 1
improvements

Enforcement Tool 3 Tool 1 Tool 1

Supplemental Tools 1, 2,3 Tools 1,2,3,4
Funding

Rule Changes
For tools requiring rule changes for their implementation, the DLNR would work with

the Attorney General on proposed rule amendments, and there would be a public process
allowing for community input on any suggested changes.

Rule amendments would be required for the implementation of many of the tools
designed to enable the Department to more fully utilize the ORMA (Strategy 1). These
include rule changes for designating undesignated ORMA (Tool 1), for establishing
ORMA use zones (Tool 3), for developing surf school permits (Tool 5), for developing a
CORA permit (Tool 6), for renaming Chapter 251 of the HAR (Tool 7), and for
increasing registration, licensing, and permitting fees (Tool 8).
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Rule changes would also be required for the implementation of both tools designed to
increase inter-jurisdictional coordination (Strategy 3). These include amending the rules
to allow for cross-deputization among jurisdictions (Tool 1), and clarifying rules between
the State and counties to facilitate a smoother permitting process (Tool 2).

Procedural Changes

Procedural changes, such as those necessary for creating consistency among ORMA
Recreation Advisory Committees (Strategy 1, Tool 2), could be accomplished by adding
protocols to supplement the existing law, which already allows for the establishment of
advisory committees.

Coordination between State and counties
Coordination between the State and counties is required for the implementation of
Strategy 3. Further discussions need to be held to determine the feasibility of cross-
deputization (Tool 1) and to determine which rules should be clarified in order to
facilitate the permitting process (Tool 2).

Coordination between the Department and Non-Profits

The Department needs to continue to coordinate with existing Mauka-Makai Watch
groups to facilitate the expansion of this program statewide (Strategy 2, Tool 3). The
Department also needs to continue to coordinate efforts with a number of non-profits to
continue to expand its partnership with these entities (Strategy 4). This includes ongoing
coordination with the Maui Reef Fund and Kona Reef Fund for mooring buoy placement
and maintenance (Tool 1), ongoing coordination with Hawaii Wildlife Fund, the Kohala
Center and others for educational outreach (Tool 2), coordination with CORAL and other
groups for commercial ocean recreation operator protocol development (Tool 3), and
ongoing coordination with Hawaii Wildlife Fund, UH SeaGrant, the Kohala Center and
others for human use data collection efforts (Tool 4).

DLNR Education Outreach

The DLNR can use existing educational outreach staff within DOBOR to conduct public
education outreach efforts aimed at improving the understanding of and compliance with
ORMA use zones (Strategy 1, Tool 4).

On-site Physical Improvements

The delineation of current ORMA use zones with buoys (Strategy 1, Tool 3), and the
placement and maintenance of mooring buoys in conjunction with the Reef Fund groups
(Strategy 4, Tool 1) will require DOBOR to make on-site physical improvements.

Enforcement

DOCARE officers will be responsible for the enforcement of established and delineated
ORMA use zones (Strategy 1, Tool 3), for carrying out the responsibilities associated
with establishing a stronger enforcement presence (Strategy 2, Tool 1), and with potential
cross-jurisdictional enforcement in coordination with the counties (Strategy 3, Tool 1).

Funding Search

Over the long-term, the Department will need to continue requesting funding from the
legislature, and seeking out additional funding sources as covered in section 5.3 of this
report, to support the creation of a stronger enforcement presence (Strategy 2). Funds can
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be used to increase DOCARE staffing (Tool 1), expand the State Ranger Program (Tool
2), and help fund management of the volunteer Mauka-Makai Watch Program (Tool 3).

The non-profit groups currently partnering with the Department to achieve the objectives
of Strategy 4 have their own funding sources, and in some cases raise monies for use by
the Department. However, if any of these programs become institutionalized in the
future, as is becoming the case with the State Ranger Program, then the Department may
need to seek additional funding sources to support these programs.

5.1.2. Carrying Capacity

Carrying capacities can be a useful tool in determining the appropriate number of people
allowed to engage in recreational activities in a particular area. In the case of commercial
ocean recreation operations, they can be used as a management tool in deciding the
number of appropriate permits to issue for a particular area (or in the case of an on-line
system, the number of appropriate “use slots” that can be signed up for). The carrying
capacity issue needs to be understood within the framework of the DLNR hierarchy of
uses: public use of state waters carries a higher priority than commercial use. In this
context, the margin of space allowed for commercial use in state waters will depend upon
the volume of non-commercial ocean recreational use occurring, and on the capacity of
the site to accommaodate use.

Many jurisdictions have used or are attempting to use carrying capacities as a
management tool, but there are a number of difficulties associated with determining
carrying capacities. One is that the idea behind carrying capacity is to limit numbers (i.e.
limit overcrowding) so that there are fewer user conflicts and less damage inflicted upon
natural and cultural resources. The problem is that whether or not an area seems
overcrowded to someone is subjective, and whether or not damage is inflicted upon
resources is dependent not necessarily on the numbers of people, but on the behaviors of
those people. Because of these problems some jurisdictions have been trying to perfect
their carrying capacity estimates over a number of decades.

Another stumbling block in determining carrying capacities, as mentioned earlier in this
report, is that often baseline data on existing human use levels is not available. It is
difficult to assign use level limits in a particular area without understanding its historic
use patterns.

Despite these difficulties, however, there are some methods available to the Department
for achieving the objectives of limiting overcrowded conditions and protecting natural
and cultural resources. One is to direct the flow of use. For example, using signage and
creating pathways from parking areas that lead to education stations/pavilions where
stewardship etiquette information is available. Another is to partition incompatible ocean
recreational uses from one another with the establishment and clear delineation of ORMA
use zones. A third is to employ gentlemen’s agreements whereby some ocean users will
defer to other ocean users during certain events (e.g. kiteboarders not using Kailua Bay
during a canoe regatta).

In determining the appropriate number of commercial operations, if any, for an area, the
Department can, in the absence of human use data, begin to make some management
decisions while that data is being collected. One strategy is to issue revocable permits to
commercial operators which are on a month to month basis. This allows for some permits

39



to be issued with protocols in place to help manage activities while assessing their
impact. Another option is to cap current use levels by limiting the number of use slots
that can be signed up for on an on-line reservation system, such as the one used by Na
Ala Hele on Oahu.

People working in the field of carrying capacities acknowledge that initial estimates of
capacity are just that — estimates—and that ongoing monitoring is essential. This
monitoring allows for the necessary adjustments to be made as managers discover either
(a) that capacities were set too low and the area can accommodate more use, or (b) that
capacities were set too high because unacceptable levels of resource damage are
occurring. The Limits of Acceptable Change (LAC) model is one of the carrying capacity
models that underscores the importance of continued monitoring in managing an area
where recreation needs are being balanced with levels of resource impacts. The nine steps
of the LAC model are explained in detail in a carrying capacity guidebook attached as
Appendix 7.

5.2. Other Focus Group Recommendations

A number of important recommendations were made by Focus Group participants that
deserve to be acknowledged but were out of the scope of this report either because (1) the
concern did not directly relate to ocean recreation user conflicts, (2) the issue of concern
would require additional study beyond the scope of this project, (3) the issue is not within
the Department’s jurisdiction, or (4) the issue is site-specific to one Focus Site location
and is therefore not appropriate for the statewide recommendations listed in Chapter 4 of
this report.

5.2.1. Statewide Recommendations

Additional recommendations made by Focus Group participants that have statewide
application include (1) conducting mooring buoy capacity studies, streamlining the
mooring permit process and seeking sources of funding for moorings, (2) including drug
testing as part of the commercial operator permit process, (3) deputizing OSO, increasing
staffing, and creating an Ocean Safety Enforcement Division, and (4) implementing a
statewide eco-certification program and/or tour consortium.

Conduct Mooring Buoy Capacity Studies, Streamline Permits, and Seek Funding

South Maui and Waikiki Focus Group participants were concerned about the status of
day use moorings. These moorings were meant to be used by smaller vessels to minimize
anchor damage to coral reefs, but now in many cases these moorings are being used by
large vessels and are being put under strain during big surf conditions. This has now
become both a resource protection and safety issue. Focus Group participants would like
to see the identification and fortification/replacement of buoys being used beyond
capacity. In addition, South Maui Focus Group participants were concerned that one of
the factors leading to the installation of “pirate” moorings is that people are trying to
circumvent the lengthy mooring permitting and installation process. The suggestion was
to increase the number of recreational and commercial moorings available in order to
discourage the placement of pirate moorings. While the Maui Reef Fund and Kona Reef
Fund have been helping to provide funding for mooring installation, Focus Group
participants were concerned that additional funding sources be sought to allow for more
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timely and consistent mooring maintenance and replacement projects. They would like to
see fees mandated specifically for mooring placement and maintenance.

Expected outcomes, if these recommendations were implemented, are reduced potential
for vessels to break free of moorings, thereby reducing the potential for reef damage and
for harm to ocean recreation users.

Include Drug Testing as part of the commercial operator permit process

Numerous Focus Group participants maintain that drug use is a problem among some
commercial operators and is creating unsafe conditions for students and the general
public. According to Hawaii Administrative Rules 813-251-59, the section on
intoxication, “(a) No person who is under the influence of intoxicating liquor, narcotics,
or other habit-forming drug shall operate or be in actual physical control of any vessel,
surfboard, sailboard, or water sports equipment. (b) No owner of any vessel, surfboard,
sailboard, or water sports equipment or any person in charge or in control of any vessel,
surfboard, sailboard, or water sports equipment shall authorize or knowingly permit the
same to be operated by any person who is under the influence of intoxicating liquor, or
narcotic, or other habit-forming drug.” Drug testing is usually federally mandated, but
Focus Group participants are interested in finding out whether the State would have any
authority to mandate such tests. If the State were able to mandate drug tests of
commercial operators, many feel it would result in improved ocean recreation user safety
and improved standards of professionalism among watermen.

Deputize OSO, Increase Staffing, and Create an Ocean Safety Enforcement Division

The deputization of OSOs was discussed among Focus Group participants as one way to
address the problem of compliance at county beach parks. Three primary concerns raised
regarding deputizing OSO were that (1) it would pull OSO away from their primary
responsibility of guarding after the public’s safety, (2) additional training would be
required, and (3) current staff levels are not high enough to accommodate an increase in
duties. OSO suggested a staffing increase to accommodate an enforcement division, and
also mentioned that having alternate duties available to officers could be beneficial.
Ocean Safety is one of the only agencies that requires their employees to complete a
physical test on an annual basis (the 1,000 meter run and 1,000 meter swim). Older
Ocean Safety Officers close to their retirement who are very knowledgeable but are no
longer able to pass the physical test could benefit from having alternative duties, such as
enforcement, available to them. The idea would be to train everyone and then officers
could transfer between divisions as needed.

Expected outcomes, if this recommendation were implemented by the counties, are a
greater enforcement presence and more timely enforcement of county regulations, less
pressure on police departments, additional opportunities for OSO near retirement age,
and increased public safety.

Implement a Statewide Eco-Certification Program and/or Tour Consortium

Some Focus Group participants would like the State to consider establishing an eco-
certification program on a statewide level. They feel it would standardize commercial
recreation operator etiquette, creating a more uniform way to ensure safe, high quality
tours with limited impacts on natural and cultural resources. It would also provide a way
for consumers to differentiate between ocean recreation companies. Another, similar idea
developed by Kahalu’u Focus Group participants was to create a tour consortium
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whereby all ocean recreation businesses adhering to set standards/protocols protecting
natural and cultural resources would be members of a consortium. This group could then
receive priority marketing for adhering to responsible business practices.

Expected outcomes, if these recommendations were implemented, are an improvement in
the standardization of and an increase in the quality of ocean recreation tours and lessons,
an addition tool for consumers by which to select responsible businesses, and a marketing
advantage for businesses within the consortium.

5.2.2. Site-Specific Recommendations

Focus Group recommendations that are site specific are listed below, by Focus Site. More
detailed discussions of these issues are provided in the Focus Site Reports in Appendices
1-5.

Hanalei Focus Group Proposed Recommendations:

(1) Amend HAR 813-256-39, “General restrictions for vessel operations for Hanalei
Bay ocean waters,” to regulate commercial fishing boat activities (such as catch
limits) for boats 50 feet in length or less. HAR 8§13-256-39 (4) states that “No
commercial fishing vessel over 50 feet in length may engage in fishing except by
pole and line within Hanalei Bay ocean waters.” Focus Group participants would
like to see regulation of fishing activities regardless of boat length. They are
particularly concerned about the 50-foot commercial akule boat currently fishing in
Hanalei Bay that reportedly has discarded dead fish into the bay, which has acted as
a shark attractant. Expected outcomes, if this recommendation were implemented,
are safer conditions, less pressure on natural resources, and fewer user conflicts.

(2) Encourage the County to improve their Hanalei River Landing facility (i.e. build a
new ramp). This recommendation stems from concerns that the current state of
disrepair of the ramp is limiting fishing access. The expected outcome, if this
recommendation were implemented, is better access for fishermen and boaters.

(3) Regulate (or consider banning) commercial use of the Hanalei Pier. If regulation is
the choice, then restrict hours of use (per discussions with affected fishermen) and
charge a fee to go towards pier maintenance. This recommendation stems from
concerns that commercial movie tours occurring on the Hanalei Pier are disturbing
local fishermen, are an inappropriate use of a recreational pier, and are not
providing accurate information about Hawaii. The primary expected outcome, if
this recommendation were implemented, is less disturbance of resident fishermen
and other recreational users.

(4) Conduct a GPS survey of the boundary of the mooring area in Hanalei Bay. Several
Focus Group participants were concerned that the boundary of the mooring area as
shown on Figure 1 in Appendix 1 (Hanalei Bay Focus Site Report) is not in
alignment with the actual location of moorings in the bay. Clarification of the true
location of the mooring area would assure Focus Group participants that boats are
legally moored.
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(5) Conduct studies for determining current numbers of unguided kayaks on the
Hanalei River. There was concern among Focus Group participants that there are
too many kayaks on the Hanalei River. Regulations are in place, per HAR §13-256-
36, limiting the number of commercial kayak companies allowed to operate on the
Hanalei River or in Hanalei Bay as part of a tour. Focus Group participants would
also like to see regulations controlling the number of unguided kayaks allowed. The
expected outcome, if this recommendation were implemented, is the collection of
better information from which to make a management decision.

Kahalu’u Focus Group Proposed Recommendations:

(1) Encourage Hawaii County, as sponsoring agent, to undertake repair of the
“menehune wall” by obtaining the Corps of Engineers permit required for
conducting shoreline enhancement projects. This recommendation stems primarily
from concern that disrepair of the wall is compromising the integrity of cultural
sites at Kahalu’u Beach Park. Expected outcomes, if this recommendation were
implemented, are improved shoreline safety and access, and the protection of
several cultural and other structures within Kahalu’u Bay.

(2) Encourage the community to initiate discussions with the Kamehameha Investment
Corporation (KIC) to make repairs and possibly undertake curatorship of the
Kuemanu Heiau. This recommendation stems from concerns that the heiau is being
damaged. Expected outcomes, if this recommendation were implemented, are
improved structural integrity of an important cultural site, and an opportunity for
community awareness regarding the importance of cultural site protection.

(3) Restrict locations of use for surf school buoys in Kahalu’u Bay. Focus Group
participants were concerned about surf school buoys causing damage to cultural
features that are submerged in the bay. Restrictions on locations where surf school
buoys may be used would protect cultural features.

(4) Encourage the Hawaii County Department of Parks and Recreation to work with the
Kohala Center, UH Sea Grant, the KIC, and others to create an education center
located at the Kahalu’u Beach Park pavilion and to have naturalists on-site during
peak use times. This recommendation stems from concerns that on-site educational
outreach is needed to prevent coral trampling. The expected outcome, if this
recommendation were implemented, is better informed users resulting in reduced
coral reef damage.

(5) Coordinate with Hawaii County to develop a user-friendly document for the
community to help public beach users understand county, state, and federal rules.
Include the history of local structures, such as the menehune wall, and post signage
as necessary. This recommendation stems from concerns that natural and cultural
resource damage is occurring, in part, because people do not understand that these
resources are protected by law. There are also concerns that there are
misunderstandings about the history and purpose of the menehune wall. And there
are concerns that subsistence fishermen are viewed as resource exploiters by
snorkelers. Expected outcomes, if this recommendation were implemented, are
better compliance from a more informed user group, a better understanding of the
significance of cultural resources, and more tolerance for subsistence fishing,
resulting in fewer recreational user conflicts.
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(6) Require County (or DOT) permits for cruise ship and other shuttles that drop off
snorkelers at Kahalu’u Beach Park. This recommendation stems from concerns that
too many visitors are being shuttled to Kahalu’u Beach Park, exacerbating the
problems of overcrowding and coral trampling. Expected outcomes, if this
recommendation were implemented, are less crowded conditions, better control of
commercial operations, less resource damage, fewer recreational user conflicts, and
a source of funding for resource protection and enforcement efforts.

(7) Involve cruise ships in onboard reef etiquette educational outreach for guests who
have paid to be shuttled to public beach parks for snorkeling excursions (e.q.
provide onboard reef stewardship videos or lectures and hold snorkel classes in the
ship’s pool). This recommendation stems from concerns that cruise ship passengers
being shuttled to Kahalu’u Beach Park do not have basic snorkeling skills, which
endangers both them and the reef. Expected outcomes, if this recommendation were
implemented, are increased user safety and less coral reef trampling.

(8) Enforce the terms of the snorkel rental concession agreement, particularly as they
apply to coral reef etiquette educational outreach. There was concern among Focus
Group participants that the educational outreach portion of the current snorkel rental
concession agreement is not being adhered to. The County’s Lease and Concession
Agreement IFB #2082 for Snorkel Rental at Kahalu’u Beach Park states (in
“specifications” item #29 on page 7 of 13) that: “Concessionaire shall be required to
brief each client on what corals are, their importance to the coral reef ecosystem,
and that people must avoid standing on or touching coral colonies. A visual
educational sign or pamphlet with photographs of coral colonies and text warning
snorkelers not to stand on corals or feed fish will be displayed. This educational tool
must be reviewed and approved by the DLNR Division of Aquatic Resources West
Hawaii Fisheries Biologist.” Currently no such signage is present and no briefings
are given. The expected outcome, if this recommendation were implemented, is
better informed users resulting in less damage to coral reefs within Kahalu’u Bay.

Kailua Focus Group Proposed Recommendations:

(1) The City and County of Honolulu should make a determination as to whether
annual _commercial windsurfing permits will be issued. Some Focus Group
participants were concerned that the City and County is not currently providing
annual permits for commercial windsurfing activities as specified in Section 10-5.4
of the county ordinances even though these activities are occuring. A determination
should be made if commercial windsurfing operations will be allowed at Kailua
Beach Park. If they will, then permits should be issued to regulate these commercial
uses. Expected outcomes, if this recommendation were implemented, are clearer
expectations for commercial operators and for the general public regarding county
rules pertaining to commercial use.

(2) Install “no parking” signs for tour buses at Kailua Beach Park. This
recommendation for the City and County of Honolulu stems from concerns of
overcrowded parking conditions at Kailua Beach Park. The expected outcome, if
this recommendation were implemented, is less congested parking at Kailua Beach
Park.
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(3) Consider amending the ORMA rules to implement the following: No powerboat
shall come within 200-300 yards or be used to access the Mokulua Islands. This
recommendation stems from concerns that powerboats are dropping off too many
people at the Mokulua Islands Sanctuary and that these crowds are endangering
wedge-tailed shearwaters and their burrows. Expected outcomes, if this
recommendation were implemented, are less crowded conditions at the Mokulua
Islands, fewer parties, fires and dogs, and better seabird protection.

(4) Involve the schools and marketing industry in building an educational campaign to
shift the perception of the Mokulua Islands to that of a sanctuary rather than a prime
area for recreation. This recommendation stems from the concern that how the
Mokulua Islands are perceived will have a significant impact on how they are
treated by recreational users. Some progress already being made in this direction
includes a mailer, funded by a locally-based kayak company in partnership with the
Offshore Island Restoration Committee, that was sent out to roughly 350 Lanikai
addresses over the last two years, educating residents of the negative impacts of
outdoor lights during fledgling season. They have also designed a new poster
educating recreational users on how to mitigate impacts on the offshore islands.
This poster has been distributed to a dozen potential points of contact (kayak rental
shops, the UH Manoa Recreation and Leisure program and military bases) and will
soon be distributed to local schools. In addition to these initiatives, Focus Group
participants were also interested in the idea of strategically posting more signs (both
on and off the island) to keep dogs away from and to prevent fires at the sanctuary.
Expected outcomes, if these recommendations were implemented, are a stronger
sense of community ownership of the area, an increased awareness of sanctuary
rules, a decreased incidence of dogs on the Mokulua Islands, and fewer incidences
of wedge-tailed shearwater burrow trampling.

(5) Continue biological assessments at the Mokulua Islands and establish a priority
matrix _for research surveys. This recommendation stems from the
acknowledgement of the importance of ongoing research and the usefulness of
prioritizing research surveys. Expected outcomes, if this recommendation were
implemented, are an ability to assess the effectiveness of current management
programs, and the creation of a solid database of seabird population dynamics from
which to inform future management decisions.

(6) Conduct a risk assessment to determine if recreational activities should be allowed
at the Mokulua Islands. This recommendation stems from concerns about the level
of drownings (of both hikers and kayakers) at the Mokulua Islands. The expected
outcome, if this recommendation were implemented, is the facilitation of a
management decision as to whether or not ocean recreation activities (both
commercial and non-commercial) are appropriate for the Mokulua Islands for the
long-term.

South Maui Focus Group Proposed Recommendations:

(1) Amend the rules to re-designate mooring zones within Molokini Crater per the
location of the actual moorings. This recommendation stems from concerns that
enforcement efforts will be complicated by current zoning rules that do not reflect
actual use as dictated by mooring location. Expected outcomes, if this
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recommendation were implemented, are that boaters will be able to use moorings as
directly by law, and that this will simplify enforcement efforts.

(2) Work with fishermen to investigate ways to allow fishing access to areas closed at
night. Nighttime closures of beach parks, including Makena State Park, were noted
by Focus Group participants as a barrier to fishermen. Nighttime fishing is preferred
by some fishermen because there is much less recreational activity occurring and it
is often when the more desirable fish, such as ulua, can be caught. Nighttime
closures have occurred because of illegal use of parks at night, including drinking
and drug use. Fishermen would like to work with the State and counties to be able
to access these areas for night fishing.

Waikiki Focus Group Proposed Recommendations:

(1) Clarify and standardize land use rules among DLNR departments that have
jurisdiction over use of coastal lands and beaches. Different departments within the
DLNR have jurisdiction over certain lands statewide. In Waikiki, the Land
Division and DOBOR have jurisdiction over some land in Waikiki. Other entities,
including the City and County and private landowners, also have jurisdiction over
lands in Waikiki, further complicating the area’s complex ownership issues. There
are many complexities and restrictions involved which are beyond the scope of this
report but which warrant further study.

5.3. Sources of Funding

Current funding for DLNR management and enforcement of ocean recreation activities is
provided through a number of sources, including legislative dollars, safe boating federal
grant monies, and funds donated for special projects through public/private partnerships
such as the Reef Fund. Although not going directly to the DLNR, the Department also
benefits from funding provided to a number of non-profit groups undertaking community
research, educational outreach, and resource conservation projects. These grants have
been funded by non-profits (such as the Hawaii Community Foundation), state agencies
(such as the Hawaii Tourism Authority), and others.

Legislative funding has and will continue to be the primary source of monies for DLNR
programs. The current 2007-2009 Biennium Budget Request is unprecedented in scope
and scale, setting a new threshold for funding for the Department and allowing for a
number of new hires within several DLNR divisions, including DOCARE, DOBOR,
DAR, and State Parks.

In addition to legislative funding, Focus Group participants shared innovative ideas with
the Department on how to supplement this basic funding. These ideas include a
conservation fee paid into by Hawaii’s visitors, contributions into special funds, and
public/private partnership strategies. The proposed recommendation for the Department
to increase its ORMA registration, licensing, and permitting fees is detailed in Chapter 4
(section 4.2.8.).

A Conservation Fee Paid by Hawaii’s Visitors
As of the year 2002, marine tourism in Hawaii was accounting for approximately $700
million dollars in gross revenue, with over 80% of all tourists participating in some form
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of ocean recreation. Many economic willingness-to-pay studies have shown that tourists
are willing to pay to protect the cultural and environmental resources they come to
Hawaii to enjoy. Most tourists, who spend hundreds of dollars to come to Hawaii, and
hundreds or thousands more on hotels, rental cars, restaurants, and shops while they are
here, are not opposed to paying an additional $5.00 conservation fee when they, for
example, go kayaking. Studies that have been conducted in Hawaii that support this
premise include the Sierra Club, Maui Group’s 1998 study A Visitor’s View of Paradise:
A Report on Maui’s Visitors...Why They Come, What They Enjoy, Why They Return, and
economists James Mak and James Moncur’s articles (Spring 1995 article in the Journal
of Travel Research entitled “Sustainable Tourism Development: Managing Hawaii’s
‘Unique’ Touristic Resource—Hanauma Bay”, and the May 1998 article in Ambio
entitled “Political Economy of Protecting Unique Recreational Resources: Hanauma Bay,
Hawaii.”).

Along these lines, some Focus Group participants suggested levying an airport tax or
increasing cruise ship docking fees. The details of how these would be accomplished, and
whether or not they are feasible, are beyond the scope of this report. The motivation
behind these suggestions is to find ways to use tourist dollars to help support the
conservation of coral reefs and other natural resources visitors travel to Hawaii to enjoy.

Special Funds
Commercial ocean recreation operators were supportive of contributing a certain amount

per guest (or a certain percentage of their gross receipts) towards the maintenance of the
public facilities they are using in the course of their operations, with the caveat that these
funds be used for local projects rather than going into the General Fund. Since monies
collected by the Department need to go into the General Fund to support parks that aren’t
big money makers, one idea is to funnel these funds through non-profits so that the funds
can be used locally. For example, one kayak company operating in Kailua donates a five
dollar fee per guest to the Wildlife Society, Hawaii Chapter. This money is used to fund
resource protection efforts at the Mokulua Islands Sanctuary.

Innovative Public/Private Partnership Strategies Employed by Counties

County officials within the Focus Groups mentioned public/private partnerships as one
way to garner funds for facilities maintenance of existing parks, land acquisition for the
creation of new parks, enforcement, and resource protection efforts. One innovative and
successful strategy for using public/private partnerships to generate funding for local
conservation projects was developed by EcoMedia (based in L.A. and New York).
EcoMedia is a marketing firm that partners with counties to use county property
(normally reserved for county use only) for advertisement. EcoMedia gets paid the
normal marketing price by the client but buys the advertising space from the County for a
reduced price. Even allowing for their profit margin, EcoMedia is still able to put nearly
50% of the marketing fees collected towards funding of local county-endorsed
conservation projects (which is why the County allows advertising on its property). The
client supports resource protection projects at no additional cost and benefits from its
“greener” image, the County gives up some advertising space but gains much-needed
resource conservation monies, and EcoMedia brings the skill-set to not only arrange the
marketing exchange, but to initiate the actual conservation programs.
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Another strategy, used by King County in Seattle, was to partner with MSN, creating
WiFi parks with over a million dollars worth of equipment and services in exchange for
advertisement.

In addition, Maui County has developed an “Ocean Recreational Activity Fund” (Maui

County Code, 13.04.340) whereby funds collected from recreational users may be used
for county salaries, equipment purchase, and maintenance of county property.
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