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February 12, 2008

The Honorable Clarence K. Nishihara, Chair
The Honorable Donna Mercado Kim, Vice Chair
Senate Committee on Tourism and Government Operations
Hawaii State Capitol, Room 213
415 South Beretania Street
Honolulu, Hawaii  96813

Re: Testimony on S.B. No. 1773, S.D. 1, Relating to Procurement

Hearing: Tuesday, February 12, 2008, 1:15 p.m.
State Capitol, Conference Room 229

Testifying: Daniel J. Mollway
Executive Director and General Counsel
Hawaii State Ethics Commission

The Honorable Clarence K. Nishihara, Chair; The Honorable Donna Mercado Kim,
Vice Chair; and Honorable Members of the Senate Committee on Tourism and
Government Operations:

Thank you for the opportunity today to testify on S.B. No. 1773, S.D. 1, Relating
to Procurement.  The purpose of this bill is to require advisory committees that make
recommendations to expend public monies on the procurement of goods, services, or
capital projects to be subject to the sunshine, public records, and financial disclosure
laws.

Our comments with regard to this bill relate to the requirement that members
of advisory committees, boards, commissions, or similar groups, designated in this
bill, would be required to file financial interests disclosure statements with our office
in accordance with chapter 84, HRS, the State Ethics Code.  Chapter 84, HRS, 
contains the State Ethics Code for state officials and state employees (including
board members), and includes financial interests disclosure requirements for certain
state officials, state employees, and state board members.
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Our first concern with this bill relates to the jurisdiction of the State Ethics
Commission with respect to S.B. No. 1773, S.D. 1.  In accordance with Article XIV of 
the Constitution of the State of Hawaii (attached), the State Ethics Commission
has jurisdiction only over state officials and state employees.  State employees
include members of state boards, commissions, and committees.  Article XIV of the
Constitution of the State of Hawaii creates a separate county ethics board for each of
the four counties in Hawaii.  S.B. No. 1773, S.D. 1, as written, would appear to require
advisory committees, boards, commissions, or similar groups that are county agencies
to be subject to the financial interests disclosure requirements of chapter 84.  We
believe that this would conflict with Article XIV of the Constitution of the State of Hawaii,
which creates a separate ethics board for each of the four counties of the State of
Hawaii, and also mandates that the counties shall adopt financial interests disclosure
requirements for certain county officials, county employees, and county board or
commission members.

Even if this bill were to make adjustments with respect to filing financial
disclosure statements for state advisory committees, we still have concerns about
this bill.

Currently, the financial interests disclosure law of the State Ethics Code, HRS
section 84-17(c)(9), requires that members of state boards or commissions whose
original terms of office are for periods exceeding one year and whose functions are not
solely advisory, are required to file financial interests disclosure statements.  For this
reason, the State Ethics Commission has not required state advisory committees, state
boards, or state commissions to file financial interests disclosure statements if the terms
of office for the members of such boards, commissions, or committees are for one year
or less, or if the functions are “solely advisory.”  

The fact that state boards that are “solely advisory” are excluded from the
requirement to file financial interests disclosure statements is consonant with the
requirements of Article XIV of the Constitution of the State of Hawaii.  Article XIV
provides as follows:   “Other public officials having significant discretionary or fiscal
powers as provided by law shall make confidential financial disclosures.”  [Emphasis
added.]

With regard to S.B. No. 1773, S.D. 1, it appears that the members of state
advisory committees will not have the requisite “significant discretionary or fiscal powers”
because the committees’ or boards’ or commissions’ duties would be “solely advisory” in
the sense that the duties of the advisory committees, boards, and commissions would be
to make “recommendations” for a procurement, or “recommendations” regarding the
making of decisions to procure goods or services in an amount in excess of $100,000.
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While the Hawaii State Ethics Commission is aware of the reasons for requiring
financial interests disclosure statements to further transparency in government, at the
same time, it appears that Article XIV of the Constitution of the State of Hawaii requires
more than the mere making of “recommendations” to justify the filing of financial
disclosures by a board, commission, or committee.  Further, from our experience,
members of the public generally believe that the filing of a disclosure statement of
financial interests is overly burdensome if their duties are only advisory in nature.

In summary, for the purposes of the State Ethics Commission, even if this bill
made adjustments so that the applicable ethics boards had the proper jurisdiction, the
filing of financial interests disclosure statements by state committees that are solely
advisory for the purpose of making only recommendations for procurement and other
purchases, may be too burdensome and unwarranted in terms of the requirement in
Article XIV of the Constitution of the State of Hawaii that boards have “sufficient
discretionary or fiscal powers” in order to warrant the filing of a disclosure statement. 
This requirement is currently set forth in HRS section 84-17(c)(9), which excludes from
the disclosure requirements the members of state boards whose duties are “solely
advisory.”

Please note that our comments relate only to the jurisdiction of the State Ethics
Commission, and not to the jurisdiction of other county ethics boards.

Thank you for this opportunity to testify on this bill today.  I would be happy to
address any questions that the Members of this Committee may have.




