EXECUTIVE CHAMBERS
HONOLULU
July 8, 2008

STATEMENT OF OBJECTIONS TO HOUSE BILL NO. 2386

Honorable Members
Twenty-Fourth Legislature
State of Hawaii

Pursuant to Section 16 of Article III of the
Constitution of the State of Hawaii, I am returning herewith,
without my approval, House Bill No. 2386, entitled "A Bill for an
Act Relating to Workers' Compensation."

The purposes of this bill are to provide for the
payment of temporary disability benefits regardless of whether
the employer disputes whether the injury was work-related, to
change procedures by which an employer may terminate temporary
total disability benefits and by which an employer may seek a
credit for overpayment of temporary total disability benefits, to
require the employer to pay for attorney's fees and costs to the
employee for enforcement of temporary total disability payment,
and to provide for increased weekly benefit rates if temporary
total disability benefits are not begun within thirty days of the
date of injury.

While I support the intent to ensure injured workers
receive timely benefits or benefits that are justly due, this
bill is objectionable because it requires an employer or
employer's insurer to pay temporary total disability benefits
regardless of whether the employer or employer's insurer
challenges the workers' compensation claim. Requiring an
employer or employer's insurer to pay for temporary total
disability benefits on disputed claims until a determination is
made that such benefits are not due, will likely result in higher

workers' compensation premiums because this adds to the workers'
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compensation risk exposure of all businesses in Hawaii.

While the bill provides that the employer may request a
credit for temporary total disability benefits paid but not due,
if the claim is deemed not compensable, there is nothing against
which to apply a credit and the employer or employer's insurer
will probably not be able to recoup such payments. De facto, the
employee is allowed to retain benefits to which he or she was not
entitled.

The bill would also create a disincentive to return to
work. More specifically, it may encourage certain employees to
continue to contest returning to work because even if the
Director determines the employee should and could have returned
to work, the employee bears no risk for failing to do so, as the
benefits the employee was paid are non-recoverable by the
employer.

Further, the measure provides a process for an
employee, but not an employer, to request a review. Pursuant to
this bill, an employer cannot terminate TTD benefits unless the
Director orders the termination of benefits or the employee's
treating physician determines that the employee is able to resume
work and the employer has made a bona fide offer of work within
the employee's medical restrictions. The bill, however, does not
provide a specific process for the employer to request a review,
establishing inequitable treatment of the employer versus the
employee through this provision.

This bill establishes disincentives for employees to
return to work within a reasonable time since their wage benefits
continue as long as they stay away from their job and their
treating medical provider allows them to do so. Since the

employee must initiate the request for a Department of Labor and
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Industrial Relations review, the bill is silent as to what
happens if the employee fails to request a review.

The bill itself recognizes it cannot be effectively
implemented as written and calls for the convening of a working
group to address and make recommendations to resolve concerns
raised by the legislation. If no consensus is reached on
resolving such concerns, then the substantive provisions of the
bill will become effective on July 1, 2009. As written, the bill
provides no incentive for proponents of the bill to reach a
consensus, but mandates that the legislation take effect even if
the problems cannot be resolved.

For the foregoing reasons, I am returning House Bill

No. 2386 without my approval.

Respectfully,
LINDA LING

Governor of Hawaiil



