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SUMMARY OF REPORT

Act 300, Session Laws of Hawaii (SLH), was enacted to “comply with Act 253, Session
Laws of Hawaii 2000, which placed restrictions on the creation of civil service exempt
positions and required the review of exempt positions annually to determine whether
they should remain exempt or be converted to civil service status.” The Act:

1.

Amended a number of statutory provisions that required that positions be exempt
from civil service to allow discretion as to whether the positions should be civil
service or exempt from civil service.

Directs the Department of Human Resources Development (DHRD) and the
Hawaii Government Employees’ Association (HGEA) to “work collaboratively to
establish a logical, workable, and fair process for converting positions in various
departments, which are currently exempt from chapter 76, Hawaii Revised
Statutes, to civil service positions.”

Grants rights to exempt employees who occupied the affected exempt positions
for at least one year.

Requires DHRD to submit reports on exempt positions to the Legislature prior to
each regular session.

This report complies with the reporting requirements and provides a status report on the
efforts to implement Act 300.

Collaborative efforts between DHRD and HGEA have involved: discussions regarding
which positions should be replaced with civil service positions; position classification
matters; and compensation provisions that would determine the compensation of
exempt employees appointed to replacement civil service positions.



The Department of Land and Natural Resources voluntarily replaced eight exempt
positions covered by Act 300 with civil service positions. Other exempt positions not
covered by Act 300 have also been replaced with civil service positions during the
period covered by the report.

Inasmuch as the Act establishes an ongoing annual reporting requirement, and in order
to provide the Legislature with the most current data available, the period covered by
each report will be from November 1 to October 31 of the applicable years.

PART I
INTRODUCTION

The original language of Senate Bill No. 3009, which became Act 300, SLH 20086,
amended various statutory provisions to mandate that covered exempt positions be
replaced with civil service positions. DHRD and HGEA discussed the bill and indicated
to the Legislature that they were willing to work collaboratively to identify which of the
affected exempt positions should be replaced with civil service positions and which ones
should remain exempt. The final language allows the positions to be civil service or
exempt from civil service and directs DHRD and HGEA to work collaboratively to
establish a logical, workable, and fair process for converting positions to civil service
positions.

In determining which exempt positions should be replaced with civil service positions,
the Act specifies that DHRD and HGEA are to consider, but are not limited to, the
following factors:

i B whether the criteria and statutory authority used to exempt positions under
Section 76-16(b)(17), HRS, from civil service are no longer needed:

2 whether the position has a confidential relationship between an elected official,
department head, or policy-making level staff;

3. whether the position directs programs defined by statute or by departmental,
board, or commission policy or possesses significant authority to bind the agency
to a course of action; and

4. whether the position involves substantial responsibility for formulating basic
departmental or executive policy or involves directing and controlling program
operations of a department or division of a department.

Act 300 also grants the following rights to employees who have occupied an exempt
position for at least one year at the time of replacement by a civil service position:



1 The employee shall have a one-time election to remain exempt from civil service,
provided that when the employee vacates the position, the position shall be
converted to civil service.

2. If the employee elects to become civil service, the employee shall be appointed
to the position, provided that the employee meets the minimum qualification
requirements of the civil service class and any other applicable public
employment requirements.

3. If the employee is appointed to the civil service position, the employee’s
compensation shall be determined according to the applicable collective
bargaining agreement or supplemental agreement covering exempt employees
without loss of seniority, prior service credit, accrued vacation, accrued sick
leave, or other employee benefits.

During discussions between DHRD and HGEA, it was determined that new
compensation adjustment provisions would need to be negotiated to avoid substantial
pay cuts for some of the potentially affected employees if they elect to become civil
service employees. It was also noted that new civil service classes would have to be
established, and that this would delay replacement of exempt positions with civil service
positions. One alternative discussed was the use of generic civil service classes until
permanent classes could be established.

Act 300 obligates DHRD to submit a report to the Legislature prior to each regular
session which is to include, but is not limited to the following:

1 The number of exempt positions that were converted to civil service during the
previous twelve months.

. The number of exempt positions remaining in each State department after the
conversions.

For the exempt positions that are converted to civil service, the report must also
indicate:

g When the position was established.
2. The purpose of the position.
3. The rationale for the conversion.

This report provides the required information and also covers the progress made thus
far in implementing the provisions of the Act.



PART I
POSITIONS COVERED BY ACT 300, SLH 2006

DHRD believes that the conversion process and employee rights provisions of Act 300,
SLH 20086, are applicable only to positions and employees affected by the statutory
provisions that were amended by the Act. The HGEA believes that the conversion
process and employee rights provisions are applicable to positions and employees
covered by any statutory provision that allows discretion as to whether positions should
be exempt or civil service, even though the statutory provisions were not listed within
the Act.

The amended statutory provisions in Sections 2 through 16 of the Act allow the
following positions to be civil service or exempt from civil service:

1. Section 6E-3, HRS - positions within the Historic Preservation Program of the
Department of Land and Natural Resources.

2. Section 26-9, HRS - positions within the Department of Commerce and
Consumer Affairs that are funded by the Compliance Resolution Fund, except
hearings officer and attorney positions are to remain exempt from civil service.

. Section 28-10.5, HRS - positions within the Department of the Attorney General
involved with criminal and juvenile justice coordination, except the administrator
position is to remain exempt from civil service.

4. Section 28-10.8, HRS - positions within the Department of the Attorney General
involved with the performance or coordination of programs, projects, and
activities on the subject of crime, but the administrator position is to remain
exempt from civil service.

5, Section 28-11, HRS - security investigators whose primary function is to provide
security coverage for the Governor and other public officials of this State. The
provision indicates that the positions are located within the Department of the
Attorney General; however, the executive security functions were transferred to
the Department of Public Safety by Act 146, SLH 1992.

6. Section 174C-5, HRS - positions assigned to the Water Commission within the
Department of Land and Natural Resources, except agent, hearings officer, and
consultant positions are to remain exempt from civil service.

i Section 202-3, HRS — positions assigned to the Workforce Development Council
within the Department of Labor and Industrial Relations, except the executive
director position is to remain exempt from civil service.

8. Section 342G-12.5, HRS - the position of Recycling Coordinator, within the
Office of Solid Waste Management within the Department of Health.



9. Section 346D-8, HRS — positions assigned to waiver programs within the
Department of Human Services. At this time, there are no exempt waiver
positions within the Department of Human Services.

10.  Section 371K-3, HRS — positions assigned to the Office of Community Services
within the Department of Labor and Industrial Relations, except the executive
director position is to remain exempt from civil service.

11.  Section 373C-33, HRS - positions assigned to the Hawaii Career Information
Delivery System within the Department of Labor and Industrial Relations.

12.  Section 383-128, HRS - positions assigned to administer the employment and
training fund within the Department of Labor and Industrial Relations.

13 Section 412:2-109, HRS — positions within the Division of Financial Institutions of
the Department of Commerce and Consumer Affairs involved in examining the
affairs, transactions, accounts, records, documents and assets of financial
institutions, including financial institution examiners and administrative support
staff whose salaries are paid from the compliance resolution fund, except the
Commissioner of Financial Institutions, and deputy commissioner are to remain
exempt from civil service.

14.  Section 440G-12, HRS - positions within the Department of Commerce and
Consumer Affairs necessary to enforce Chapter 440G, HRS, Cable Television
Systems, except the administrator and one or more attorney positions are to
remain exempt from civil service.

19 Section 802-12, HRS - positions assigned to the Office of the Public Defender
within the Department of Budget and Finance, except the State Public Defender
and assistant state public defenders positions are to remain exempt from civil
service.

A provision of Act 88, SLH 2001, specified that civil service positions assigned to the
Hawaii public employees that were transferred to the Hawaii employer-union health
benefits trust fund were to be exempted from the civil service when the incumbents
vacated the positions on or after July 1, 2003. Section 17 of Act 300, SLH 2008,
deleted this provision. Therefore, positions that were not vacated on the effective date
of Act 300 (July 1, 2006) should remain within the civil service after the position is
vacated. Some of the positions were vacated prior to July 1, 2006, and the Act does not
include any provision that deals with affected positions already vacated. Section 87A-
24, HRS, specifies that the staff of the State employer-union health benefits trust fund
“shall be exempt from chapter 76.”

Act 300 also amended Section 28-10.5, HRS, which deals with positions involved with
criminal and juvenile justice coordination, and Section 28-10.6, HRS, which deals with
positions involved with the performance or coordination of programs, projects, and



activities on the subject of crime to allow the positions to be civil service or exempt.
However, the Act did not amend Section 76-16(b)(10), HRS, which specifies that “any
support staff for the criminal and juvenile resources coordination functions” shall be
exempt from civil service. Therefore, the positions must remain exempt. The
discrepancy was pointed out in testimony from DHRD at the legislative committee
hearings.

DHRD has provided HGEA with a list of all of the positions that fall under the above-
mentioned statutory provisions.

PART Ill
EXEMPT POSITIONS TO BE REPLACED WITH A CIVIL SERVICE POSITION

Section 18 of Act 300 directs DHRD and HGEA to “work collaboratively to establish a
logical, workable, and fair process for converting positions in various departments,
which are currently exempt from chapter 76, Hawaii Revised Statutes, to civil service
positions.” Logically, the process must include determining which exempt positions are
to be replaced with civil service positions. The Act directs DHRD and HGEA to
consider:

1 whether the specific statutory provisions requiring or allowing covered positions
to be exempt are still needed;

2 whether the position has a confidential relationship with an elected official,
department head, or policy-making level staff;

3. whether the position directs programs defined by statute or by departmental
board or commission policy or possesses significant authority to bind the agency
to a course of action; and

4. whether the position involves substantial responsibility for formulating basic
departmental or executive policy or involves directing and controlling program
operations of a department or division or a department.

The Act allows DHRD and HGEA to consider other factors or criteria, and some have
been discussed, but no agreements have been reached.

PART IV
COMPENSATION OF EXEMPT EMPLOYEES WHO ELECT TO BECOME
CIVIL SERVICE EMPLOYEES

The Act states: “If the employee is appointed to the civil service position, the
employee’s compensation shall be determined according to the applicable collective
bargaining agreement or supplemental agreement.” The collective bargaining



agreements require the employees to be compensated at the entry rate of the
applicable salary range. Supplemental agreements were negotiated between the State
Executive Branch allowing exempt employees appointed to replacement civil service
positions to be compensated at a rate comparable to what the employee would be
earning if the employee had initially been employed on a civil service basis. However,
those supplemental agreements expired on June 30, 2006, and new supplemental
agreements are being negotiated.

Even under the provisions of the expired supplemental agreements, some of the
potentially affected employees would take pay cuts of thousands of dollars per year.
They could elect to remain exempt in order to avoid the pay cuts, but they would not
receive the benefits and protections of civil service employment. DHRD and HGEA
have expended much time and effort to modify the old supplemental agreement
provisions to avoid such pay cuts, while at the same time restricting the compensation
to levels which would not be grossly unfair to civil service employees in comparable
positions.

PARTV
POSITION CLASSIFICATION

Although specific exempt positions to be replaced with civil service pasitions have not
been identified, it is likely that new civil service classes will need to be established in
order to replace some exempt positions with civil service positions. Establishment of
civil service classes is time consuming, so there could be substantial delay in replacing
some exempt positions with civil service positions. The HGEA suggested that generic
classes could be established and utilized until specific classes are established. This
would minimize delays. DHRD agreed that the concept would work for professional
positions because there is an established pricing pattern which covers most
professional positions. Generic professional trainee classes already exist, and DHRD
has established a generic series of classes to cover independent worker professional
positions.

It is believed that the majority of clerical or paraprofessional exempt positions that may
be identified for replacement with civil service positions could be allocated to existing
classes of work. In addition, there is no established pricing pattern for clerical and
paraprofessional classes. Therefore, there has been no attempt to establish any
generic clerical or paraprofessional classes.

PART VI
ANNUAL REPORT ON THE NUMBER OF EXEMPT POSITIONS AND THE NUMBER
OF EXEMPT POSITIONS REPLACED WITH CIVIL SERVICE POSITIONS

Pursuant to Act 300, DHRD is obligated to submit to the Legislature prior to each
regular legislative session, a report regarding exempt positions that have been replaced



with civil service positions within the previous twelve months, and the remaining number
of exempt positions in each department. Attachment 1 provides the required
information, by department, regarding exempt positions that were replaced with civil
service positions within the period November 1, 2005 to October 31, 2006. This period
was selected as it will provide the most up-to-date information possible and it is
anticipated that the same period will be utilized in future reports. All of the positions
were exempted under the provisions of Section 76-16 (b) 3 (consent decree), 12
(project), or 17 (other law), HRS. Attachment 2 provides a summary of the exempt
positions that were replaced with civil service positions. Attachment 3 provides the
number of exempt positions remaining within each department, as of November 1,
2006, broken down by the statutory basis for exemption.

DATED: Honolulu, Hawaii, February 1, 2007

Department of Human Resources
Development

Attachment 1 - Converted Positions by Departments
Attachment 2 - Summary of Converted Positions
Attachment 3 - Summary of Exempt Positions by Subsections and Departments



