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Supreme Court of Hawai‘i.

SCI MANAGEMENT CORPORATION; Hawaiian
Memorial Park Cemetery; Hawaiian Memorial Life
Plan, Ltd. dba Borthwick Mortuaries; and Derek
Kim, Plaintiffs-Appellees,

V.

Darryllynne SIMS, and Tammy Quinata; Harry
Yee, Faye Kennedy, Jack Law, June Motokawa,
and Allycyn Hikada Tasaka, in their official capa-
cities as Commissioners of the Hawai‘i Civil Rights
Commission, Department of Labor & Industrial Re-
lations, State of Hawai‘i; and William D. Hoshijo,
in his official capacity as Executive Director of the
Hawai‘i Civil Rights Commission, Department of
Labor & Industrial Relations, State of Hawai‘i, De-
fendants-Appellants.

No. 24485.
June 18, 2003.
Reconsideration Granted in Part July 9, 2003.

Employer accused of sexual harassment and re-
taliation filed action against complainants, and
Commissioners and Executive Director of the
Hawai‘i Civil Rights Commission (HCRC), seeking
declaration that state's discrimination statute was
unconstitutional as it violated its right to a jury tri-
al. The First Circuit Court, Dan T. Kochi, J., gran-
ted employer summary judgment, and defendants
appealed. The Supreme Court, Levinson, J., held
that: (1) employees were judicially estopped from
attempting to enforce arbitration clause in their em-
ployment contracts by claiming employer waived
its right to a jury trial by such clause; (2) employer
was entitled to a jury trial on employees' claims; (3)
“public” rights doctrine, even if adopted, would not
abrogate employer's right to a jury trial; but (4) em-
ployer could not opt out of the proceedings before
the HCRC; and (5) employer was entitled to a jury
trial when it appealed a final order of the HCRC.

Vacated and remanded.

Acoba, J., dissented and filed opinion.
West Headnotes
[1] Appeal and Error 30 €~>170(2)

30 Appeal and Error
30V Presentation and Reservation in Lower
Court of Grounds of Review
30V(A) Issues and Questions in Lower Court
30k170 Nature or Subject-Matter of Is-
sues or Questions
30k170(2) k. Constitutional Questions.
Most Cited Cases
‘Supreme Court would not decide whether
state's discrimination statute violated Fourteenth
Amendment to the United States Constitution, in
appeal by complainants and Commissioners and
Executive Director of Hawai‘i Civil Rights Com-
mission (HCRC) in sexual harassment and retali-
ation proceeding of trial court decision holding stat-
ute was unconstitutional, where employer did not
challenge statute on such grounds. U.S.C.A.
Const.Amend. 14; HRS § 368-1 et seq.

[2] Appeal and Error 30 €=>893(1)

30 Appeal and Error
30XVI Review
30XVI(F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate
Court
30k893(1) k. In General. Most
Cited Cases
Supreme Court reviews a circuit court's grant
or denial of summary judgment de novo.

[3] Judgment 228 £>185(6)

228 Judgment
228V On Motion or Summary Proceeding
228Kk182 Motion or Other Application
P38k185 idence in General
228k185(6) k. Existence or Non-
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Existence of Fact Issue. Most Cited Cases

Summary judgment is appropriate if the plead-
ings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any
material fact and that the moving party is entitled to
judgment as a matter of law.

[4] Judgment 228 €>181(2)

228 Judgment
228V On Motion or Summary Proceeding
228k181 Grounds for Summary Judgment
228k181(2) k. Absence of Issue of Fact.

Most Cited Cases

A fact is material for purposes of a summary
judgment motion if proof of that fact would have
the effect of establishing or refuting one of the es-
sential elements of a cause of action or defense as-
serted by the parties.

[5] Judgment 228 €185(2)

228 Judgment
228V On Motion or Summary Proceeding
228k 182 Motion or Other Application
228k 185 Evidence in General
228k185(2) k. Presumptions and Bur-

den of Proof. Most Cited Cases

On a motion for summary judgment the evid-
ence must be viewed in the light most favorable to
the non-moving party.

[6] Judgment 228 €~>185(2)

228 Judgment
228V On Motion or Summary Proceeding
228k 182 Motion or Other Application
228k185 Evidence in General
228k185(2) k. Presumptions and Bur-

den of Proof. Most Cited Cases

On a motion for summary judgment a court
must view all of the evidence and the inferences
drawn therefrom in the light most favorable to the
party opposing the motion.

[7] Appeal and Error 30 €=>842(1)

30 Appeal and Error
30XVI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k842 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(1) k. In General. Most
Cited Cases
Supreme Court on appeal answers questions of
constitutional law by exercising its own independ-
ent judgment based on the facts of the case, and
thus reviews questions of constitutional law under
the “right/wrong” standard.

[8] Estoppel 156 €~>68(2)

156 Estoppel
156111 Equitable Estoppel
156I1I(B) Grounds of Estoppel
156k68 Claim or Position in Judicial Pro-
ceedings
156k68(2) k. Claim Inconsistent with
Previous Claim or Position in General. Most Cited
Cases
Employees were judicially estopped from at-
tempting to enforce arbitration agreements con-
tained in employment agreement with employer by
claiming employer waived any constitutional right
it had to a jury trial of employees' sexual harass-
ment and retaliation claims as a result of arbitration
clause contained in employees' employment con-
tracts, where employees had filed complaints with
the Hawai‘i Civil Rights Commission (HCRC)
rather than seeking to resolve their dispute by
means of arbitration; employees were precluded
from asserting to employer's disadvantage a right
inconsistent with position that they had previously
taken.

[9] Estoppel 156 €=>52(1)

156 Estoppel
156111 Equitable Estoppel
156111(A) Nature and Essentials in General
156k52 Nature and Application of Estop-
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pel in Pais
156k52(1) k. In General. Most Cited
Cases
A party is estopped from asserting to another's
disadvantage a right inconsistent with a position
previously taken by him.

[10] Jury 230 €=13(3)

230 Jury
23011 Right to Trial by Jury
230k13 Legal or Equitable Actions or Issues
230k13(3) k. Application of Constitution-

al Provisions in General. Most Cited Cases

Traditional forms of legal relief, for purposes
of determining whether a party in a dispute has a
right to a trial by jury, include compensatory and
punitive damages. Const. Art. 1, § 13.

[11] Jury 230 €=>14(1.5)

230 Jury
23011 Right to Trial by Jury
230k 14 Particular Actions and Proceedings
230k14(1.5) k. Civil Rights Actions. Most

Cited Cases

Employer was entitled to a jury trial on em-
ployees' claims of sexual discrimination and retali-
ation filed with the Hawai‘i Civil Rights Commis-
sion (HCRC), as HCRC was authorized to order
compensatory and punitive damages and thus was
empowered to award legal forms of relief, employ-
ees and Executive Director of HCRC claimed legal
relief in the form of monetary damages for employ-
ees' alleged general damages including emotional
distress, Hawai‘i Constitution preserved the right to
a jury trial that existed under the common law when
the Constitution went into effect, and the test to de-
termine whether a suit was at common law was
whether the cause of action sought legal relief.
Const. Art. 1, § 13; HRS § 368-17(a).

[12] Jury 230 €=>14(1.5)

230 Jury
23011 Right to Trial by Jury

230k14 Particular Actions and Proceedings
230k14(1.5) k. Civil Rights Actions. Most
Cited Cases
Even if Hawai‘i adopted the “public rights”
doctrine and the Legislature could in certain cases
abrogate a party's right to a jury trial by establish-
ing an administrative agency to oversee and rule on
an action, employer was still entitled to a jury trial
on employees' claims of sexual discrimination and
retaliation filed with the Hawai‘i Civil Rights Com-
mission (HCRC) in which employees were seeking
legal relief; though the State was a party to the pro-
ceedings before the HCRC, the adjudication of
private rights had clear primacy in the proceeding
over the adjudication of public rights, as demon-
strated by option employees had to choose to pur-
sue claims before the HCRC or in the circuit court
with the right to a jury trial. Const. Art. 1, § 13,
HRS § 368-12.

[13] Jury 230 €=12(1.1)

230 Jury
23011 Right to Trial by Jury
230k12 Nature of Cause of Action or Issue in
General
230k12(1.1) k. Common Law or Statutory
Actions, in General. Most Cited Cases
Pursuant to the “public rights” d octrine, Con-
gress may assign the adjudication of new statutory
public rights to a tribunal that does not employ jur-
ies as fact-finders, without violating the Seventh
Amendment's injunction that jury trial is to be pre-
served in suits at common law. U.S.CA.
Const.Amend. 7.

[14] Jury 230 €=>31

230 Jury
23011 Right to Trial by Jury
230k30 Denial or Infringement of Right
230k31 k. In General. Most Cited Cases
Pecuniary concerns cannot in and of them-
selves abrogate a party's fundamental right to a jury
trial. Const. Art. 1, § 13.
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[15] Jury 230 €31

230 Jury
23011 Right to Trial by Jury
230k30 Denial or Infringement of Right
230k31 k. In General. Most Cited Cases

Although trial by jury in civil cases is a funda-
mental right in the State of Hawai‘i, the right has
never been construed so broadly as to prohibit reas-
onable conditions upon its exercise Const. Art. 1, §
13.

[16] Jury 230 €231

230 Jury
230II Right to Trial by Jury
230k30 Denial or Infringement of Right
230k31 k. In General. Most Cited Cases

Laws, practices, and procedures affecting the
right to trial by jury under the Hawai‘i Constitution
are valid as long as they do not significantly burden
or impair the right to ultimately have a jury determ-
ine issues of fact. Const. Art. 1, § 13.

[17] Civil Rights 78 €=1704

78 Civil Rights
78V State and Local Remedies
78k1704 k. Existence of Other Remedies;
Exclusivity. Most Cited Cases
(Formerly 78k441)

Jury 230 €=219(1)

230 Jury
23011 Right to Trial by Jury
230k19 Civil Proceedings Other Than Ac-
tions; Special Proceedings
230k19(1) k. In General. Most Cited Cases

Respondents in a proceeding before the
Hawai‘i Civil Rights Commission (HCRC), though
they have the right to a jury trial on any claims for
legal relief brought by complainants, are not en-
titled to “opt out” of the proceedings before the
HCRC. Const. Art. 1, § 13; HRS § 368-1 et seq.

[18] Jury 230 €=217(1)

230 Jury
23011 Right to Trial by Jury
230k17 Trial on Appeal or Other Proceeding
for Review
230k17(1) k. In General. Most Cited Cases

A respondent who appeals a final order of the
Hawai‘i Civil Rights Commission (HCRC) is en-
titled to a jury trial on any claims that form the
basis for an award of common law damages by the
HCRC. Const. Art. 1, § 13; HRS § 368-16.

[19] Jury 230 €>25(6)

230 Jury
230II Right to Trial by Jury
230k25 Demand for Jury
230k25(6) k. Time for Making Demand.
Most Cited Cases :

A respondent who appeals a final order of the
Hawai‘i Civil Rights Commission (HCRC) must
file his or her request for a jury trial not more than
thirty days after a copy of the final order of the
HCRC is received; otherwise, the respondent
waives his or her right to a jury trial. Const. Art. 1,
§ 13; HRS § 368-16(e).

[20] Civil Rights 78 €~1712

78 Civil Rights
78V State and Local Remedies
78k1705 State or Local Administrative
Agencies and Proceedings
78k1712 k. Judicial Review and Enforce-
ment of Administrative Decisions. Most Cited Cases
(Formerly 78k447)

A respondent appealing a final order of the
Hawai‘i Civil Rights Commission (HCRC) who
elects to seek a jury trial waives his or her right to
appellate review of the HCRC's final order in the
circuit court, and the whole action is tried de novo
in the circuit court. Const. Art. 1, § 13; HRS §
368-16(e).
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[21] Jury 230 €5°14.5(2.1)

230 Jury
23011 Right to Trial by Jury
230k14.5 Multiple Parties or Issues
230k14.5(2) Joinder of Legal and Equit-
able Issues
230k14.5(2.1) k. In General. Most
Cited Cases
Where an action involves claims for both legal
and equitable relief, the right to jury trial on the
legal claim, including all issues common to both
claims, remains intact; the right cannot be abridged
by characterizing the legal claim as “incidental” to
the equitable relief sought. Const. Art. 1, § 13.

[22] Jury 230 €237

230 Jury
23011 Right to Trial by Jury
230k30 Denial or Infringement of Right
230k37 k. Re-Examination or Other Re-

view of Questions of Fact Tried by Jury. Most
Cited Cases

When a jury is called upon to make findings in
connection with both legal and equitable matters
resting upon the same set of facts, the trial court is
bound by the jury's findings of fact when making
its equitable determinations, and is precluded from
ruling on any equitable claims that may determine
the outcome of the legal claims. Const. Art. 1, § 13.

**39] *440 Gale L.F. Ching, of Hisaka Stone Goto
Yoshida Cosgrove & Ching (Gale L.F. Ching, Mitzi
A. Lee, Carter K. Siu, of Hisaka Stone Goto
Yoshida Cosgrove & Ching, and Darwin L.D.
Ching, on the brief), Honolulu, for the defendants-
appellants Darryllynne Sims and Tammy Quinata.

Carl M. Varady, Special Attorney, Honolulu (Carl
M. Varady, Eric K. Yamamoto, Jayna K. Kim and
Carrie Anne Y. Shirota, on the brief), for the de-
fendants-appellants Harry Yee, et al, in their offi-
cial capacities as Commissioners of the Hawai‘i
Civil Rights Commission, Department of Labor &
Industrial Relations, State of Hawai‘i, and William

D. Hoshijo, in his official capacity as Executive
Director of the Hawai‘i Civil Rights Commission,
Department of Labor & Industrial Relations, State
of Hawai'‘i.

Jeffrey S. Portnoy and Kristin S. Shigemura (Jef-
frey S. Portnoy, David F.E. Banks, Kristin S. Shi-
gemura, on the brief) of Cades Schutte Fleming &
Wright, Honolulu, for the plaintiffs-appellees SCI
Management Corp., et al.

MOON, C.J.,, LEVINSON and NAKAYAMA, JJ.,
and ACOBA, J., Dissenting Separately.™*

FN* Associate Justice Ramil, who heard
oral argument in this case, retired from the
bench on December 30, 2002. See Hawai‘i
Revised Statutes (HRS) § 602-10 (1993),
which provides in relevant part that,
“[a]fter oral argument of a case, if a va-
cancy arises ..., the case may be decided or
disposed of upon the concurrence of any
three members of the court without filling
the vacancy or the place of such justice.”

Opinion of the Court by LEVINSON, J.

The defendants-appellants Darryllynne Sims
and Tammy Quinata [hereinafter, “the complain-
ants”]; Harry Yee, Faye Kennedy, Jack Law, June
Motokawa, and Allycyn Hikida Tasaka, in their of-
ficial capacities as Commissioners of the Hawai‘i
Civil Rights Commission, Department of Labor &
Industrial Relations, State of Hawai‘i (HCRC)
[hereinafter, “the commissioners”]; and William D.
Hoshijo, in his official capacity as Executive Dir-
ector of the HCRC [hereinafter, “the executive dir-
ector’] [hereinafier, collectively, “the defendants”],
appeal from: (1) the order granting summary judg-
ment in favor of the plaintiffs-appellees SCI Man-
agement Corp., Hawaiian Memorial Park Cemetery,
Hawaiian Memorial Life Plan, Ltd. dba Borthwick
*%302 *441 Mortuaries, and Derek Kim
[hereinafter, “the plaintiffs”], filed on July 25,
2001; (2) the final judgment, filed on July 25, 2001
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in favor of the plaintiffs; (3) the order denying the
defendants Harry Yee, Faye Kennedy, Jack Law,
June Motokawa, and Allycyn Hikida-Tasaka's and
the executive director's [hereinafter, collectively,
“the HCRC defendants”] motion for reconsidera-
tion, filed on September 24, 2001; and (4) the order
denying the HCRC defendants' motion to stay the
circuit court's injunction, filed on September 24,
2001, all entered by the circuit court of the first cir-
cuit, the Honorable Dan T. Kochi presiding.

The complainants argue on appeal that the cir-
cuit court erred in: (1) granting summary judgment
in favor of the plaintiffs, on the bases that (a) the
plaintiffs had waived any right to a jury trial that
they otherwise might have had by virtue of an arbit-
ration clause contained in each complainant's em-
ployment contract with the plaintiffs, which re-
quired the parties to the contracts to arbitrate any
employment disputes, including allegations of dis-
crimination; and (b) Hawai‘i Revised Statutes
(HRS) § 368-12 (1993) ™! and Hawai‘i Adminis-
trative Rules (HAR) Rule 12-46-20 (1993), ™2
which provide a complainant before the HCRC, but
not a respondent, with the option of pursuing his or
her claim in circuit court, do not, contrary to the
circuit court's conclusion, violate a respondent's
constitutional right to a jury trial as guaranteed by
article I, section 13 of the Hawai‘i Constitution;
3 and (2) granting plaintiffs injunctive relief-
specifically, enjoining the proceedings before the
HCRC involving the plaintiffs until such time as
they are permitted to “opt out” of the proceedings-
on the basis that injunctive relief is not available on
a motion for summary judgment.

FN1. HRS § 368-12 provides that:

The [HCRC] may issue a notice of right
to sue upon written request of the com-
plainant. Within ninety days after receipt
of a notice of right to sue, the complain-
ant may bring a civil action under this
chapter. The [HCRC] may intervene in a
civil action brought pursuant to this
chapter if the case is of general import-

Page 7 of 35

Page 6

ance.

FN2. HAR 12-46-20 provides in relevant
part that:

(b) A request, in writing, may be made
to the executive director to issue a notice
of right to sue:

(1) At any time after the filing of a com-
plaint with the [HCRC], and no later
than three days after the conclusion of
the scheduling conference provided for
in section 12-46-19, by a complainant al-
leging violations of [HRS] chapters 368,
378, 0r 489 ...;

(2) At any time after the filing of a com-
plaint with the [HCRC] but before a
finding of reasonable cause under [HRS
§ 1 515-9(2) ... by a complainant alleging
violations of [HRS] chapter 515 ...; or

(3) Within twenty days after receipt of
the notice of election to file a civil action

under [HRS § ] 515-9(3) ... by any party
to a complaint alleging violations of
[HRS] chapter 515....

(c) The ... executive director shall issue a
notice of right to sue provided that the
[HCRC] has not:

(1) Previously issued a notice;

(2) Entered into a conciliation agreement
to which the complainant is a party; or

(3) Filed a civil action.

(d) The ... executive director shall issue
a notice of right to sue:

(1) Upon dismissal of the complaint pur-
suant to section 12-46-11; or

(2) Where the [HCRC] has entered into a
conciliation agreement to which the
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complainant is not a party pursuant to
section 12-46-15(d).

FN3. Article I, section 13 of the Hawai‘i
Constitution provides in relevant part that,
“[i]n suits at common law where the value
in controversy shall exceed five thousand
dollars, the right of trial by jury shall be
preserved.”

The HCRC defendants contend that the circuit
court erred in granting summary judgment in favor
of the plaintiffs, on the bases (1) that the right of a
complainant to opt out of the HCRC process and
proceed in circuit court under HRS § 368-12, see
supra note 1, and HAR 12-46-20, see supra note 2,
does not implicate the right to a jury trial pursuant
to article I, section 13 of the Hawai‘i Constitution,
see supra note 3, nor permit similarly situated
classes of persons unequal access to a jury trial and
(2) that, even if it did, HRS chapter 368 does not
violate the equal protection clause of the Hawai‘i
Constitution.™4

FN4. Article I, section 5 of the Hawai‘i
Constitution provides that:

No person shall be deprived of life,
liberty or property without due process
of law, nor be denied the equal protec-
tion of the laws, nor be denied the enjoy-
ment of the person's civil rights or be
discriminated against in the exercise
thereof because of race, religion, sex or
ancestry.

**393 *442 The plaintiffs urge this court to af-
firm the judgment and orders of the circuit court on
the following bases: (1) that the plaintiffs never
waived their right to challenge the constitutionality
of HRS chapter 368; (2) that the question whether
the arbitration agreements between the plaintiffs
and each of the complainants constituted a valid
waiver of the plaintiffs' right to a jury trial was not
properly before the circuit court; (3) that the de-
fendants had argued below that the arbitration

agreements were invalid and/or unenforceable; (4)
that HRS chapter 368 violates article I, sections 5
and 13 of the Hawai‘i Constitution, see supra notes
3 and 4; and (5) that the circuit court properly en-
joined the proceedings before the HCRC in order to
prevent the loss of the plaintiffs' constitutional right
to a jury trial with respect to the complainants'
common law damage claims that were pending be-
fore the HCRC.

For the reasons discussed infra in section III,
we hold: (1) that the complainants are estopped
from attempting to enforce any arbitration agree-
ments in the circuit court; and (2) that the plaintiffs
are not entitled to opt out of the proceedings before
the HCRC; but (3) that, after the conclusion of the
HCRC proceedings, the plaintiffs are entitled to a
jury trial with respect to any common law damage
claims for which they are found to be liable by the
HCRC. Accordingly, we vacate the circuit court's
orders and judgment and remand the case for fur-
ther proceedings consistent with this opinion.

I. BACKGROUND

A. HRS Chapter 368

This appeal arises from a complaint filed in the
HCRC by the complainants pursuant to HRS
chapter 368 (1993 & Supp.1998). The legislature
enacted HRS chapter 368 in 1988 in order to
“provide a mechanism which provides for a uni-
form procedure for the enforcement of the State's
discrimination laws.” HRS § 368-1 (1993). The
HCRC has “jurisdiction over the subject of discrim-
inatory practices made unlawful by chapters 489,
515, part 1 of chapter 378, and ... chapter [368].
Any individual claiming to be aggrieved by an al-
leged unlawful discriminatory practice may file
with the ... executive director a complaint in writ-
ing[.]” HRS § 368-11(a) (1993). The executive dir-
ector is required to investigate the complaint and
determine whether there is “reasonable cause to be-
lieve that chapter 489, 515, part 1 of 378, or ...
chapter [368] has been violated.” HRS § 368-13(a)
(1993)./ If the executive director determines
that there is no reasonable cause, he or she shall
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promptly notify the parties in writing, and the com-
plainant may bring a civil action. HRS § 368-13(c)
(1993). On the other hand, if the executive director
determines that there is reasonable cause, he or she
shall “immediately endeavor to eliminate any al-
leged unlawful discriminatory practice by informal
methods such as conference, conciliation, and per-
suasion.” HRS § 368-13(d) (1993). If the executive
director is unable to resolve the problem by inform-
al means within one hundred eighty days of the fil-
ing of the complaint and the HCRC has not granted
an extension of time, the executive director shall
“demand that the respondent cease the unlawful
discriminatory practice.” HRS § 368-13(e) (1993).
If the case is not settled within fifteen days after
service of the executive director's demand, the
HCRC shall “appoint a hearings examiner and
schedule a contested case hearing that shall be held
in accordance with [HRS] chapter 91.” HRS §
368-14(a) (1993).

FN5. HRS §§ 368-11(a) and 368-13(a)
were amended in 2001 in respects not per-
tinent to the present appeal. See 2001 Haw.
Sess. L. Act 55, §§ 17(2) and 17(4) at 92.

Following the completion of the contested case
hearing, the hearings officer shall issue a pro-
posed decision containing a statement of the reas-
ons including a determination of each issue of
fact or law necessary to the proposed decision
which shall be served upon the parties.... If the
[HCRC] finds that unlawful discrimination has
occurred, the [HCRC] shall issue a decision and
order in accordance with [HRS] chapter 91 re-
quiring the respondent **394 *443 to cease the
unlawful practice and to take appropriate remedi-
al action. If there is no finding of discrimination,
the [HCRC] shall issue an order dismissing the
case.

Id. “The remedies ordered by the [HCRC] or the
court under [HRS chapter 368] may include com-
pensatory and punitive damages and legal and
equitable relief [.]” HRS § 368-17(a) (1993).FN6
The complainant and the respondent are each en-

titled to appeal the final order of the HCRC, de
novo, based on the record of the proceedings be-
fore the HCRC, in the appropriate circuit court.
HRS §§ 368-16(a) and 368-16(c) (1993).

FN6. In 2001, HRS § 368-17 was amended
in respects not pertinent to the present ap-
peal. See 2001 Haw. Sess. L. Act 55, §
17(5) at 92-93.

Although HRS chapter 368 was intended to
“provide[ ] for a uniform procedure for the enforce-
ment of the State's discrimination laws[,][i]t [was
also] the legislature's intent to preserve all existing
rights and remedies under such laws.” HRS § 368-1
. Accordingly, the legislature authorized the HCRC
to “issue a notice of right to sue upon written re-
quest of the complainant.” HRS § 368-12 (1 993).
“The [HCRC] may intervene in a civil action
brought pursuant to [HRS chapter 368] if the case is
of general importance.” Id

B. The Proceeding s In The HCRC Based On The
Complainants' Allegations Of Discrimination

On January 20 and 22, 1998, respectively, Sims
and Quinata filed complaints with the HCRC pursu-
ant to HRS chapter 368, alleging, inter alia, that
Derek Kim, an employee of SCI Management
Corp., Hawaiian Memorial Park Cemetery, and
Hawaiian Memorial Life Plan, Ltd. dba Borthwick
Mortuaries, had sexually harassed them and that
they had been subjected to retaliation because of
their resistance to the alleged sexual harassment.
The executive director investigated the complaints
and, on January 24, 2000, informed the complain-
ants that he had determined that there was reason-
able cause to believe that Derek Kim had commit-
ted unlawful discriminatory practices against them
and requested that the plaintiffs enter into informal
discussions with the complainants in order to settle
the case. On July 5, 2000, after informal concili-
ation methods had failed, the executive director is-
sued his final conciliation demand to the plaintiffs,
in which the executive director insisted, inter alia,
that the plaintiffs pay each of the complainants
$400,000.00 as “alleged general damages, including
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but not limited to emotional distress.” On August 3,
2000, the plaintiffs having failed to respond, a con-
tested case hearing was scheduled for each com-
plainant. Sims and Quinata subsequently intervened
as parties in their respective cases and the cases
were consolidated over the plaintiffs' objections on
January 11, 2001.

On March 2, 2001, in a letter to the executive
director, the plaintiffs demanded a jury trial as to
all of the allegations raised by the complainants,
pursuant to article I, section 13 of the Hawai‘i Con-
stitution, see supra note 3. The record does not re-
flect whether the executive director ever responded
to the plaintiffs' request.

C. The Plaintiffs’ Prayer For Declaratory Relief In
The Circuit Court

On March 9, 2001, the plaintiffs filed a com-
plaint in the present matter in the first circuit court
seeking declaratory and injunctive relief. In Count
I, the plaintiffs alleged that HRS chapter 368 viol-
ates article I, section 13 of the Hawai‘i Constitu-
tion, see supra note 3, on the basis that it “does not
contain a provision for a respondent to opt out of
the HCRC [proceedings] and obtain a jury trial in
[clircuit [c]ourt on the allegations of discrimination
that have been alleged against it by a complainant.”
In Count II, the plaintiffs alleged that HRS chapter
368 violates article I, section 5 of the Hawai‘i Con-
stitution, see supra note 4, on the basis that the
denial of a respondent's right to a jury trial denied a
respondent due process of law. In Count III, the
plaintiffs alleged that HRS chapter 368 denies re-
spondents the equal protection of the laws, in viola-
tion of article I, section 5 of the Hawai‘i Constitu-
tion, see supra note 4, because it affords complain-
ants but not respondents the right to a jury trial.
**395 *444 In Count IV, the plaintiffs prayed for
an order staying the proceedings before the HCRC
involving the complainants' allegations, inter alia,
“until final adjudication of the [plaintiffs'] constitu-
tional claims[.]” On April 12, 2001, the plaintiffs
filed an amended complaint, which did not differ
substantively from the initial complaint, to which

the defendants Sims, Quinata, the executive direct-
or, and commissioners each filed answers.

Also on March 9, 2001, the plaintiffs moved
for a preliminary injunction ordering the executive
director to stay the consolidated cases involving the
complainants that were pending before the HCRC.
The circuit court denied the motion on June 13, 2001.

On June 5, 2001, the plaintiffs filed a motion
for summary judgment as to all of the counts con-
tained in their first amended complaint. On June 20,
2001, the defendants Sims, Quinata, the executive
director, and commissioners, each filed a memor-
andum in opposition to the plaintiffs' motion. Sims
argued, inter alia, that, based on the “public rights
doctrine,” respondents before the HCRC are not en-
titled to a jury trial. Quinata urged the circuit court
not to reach the plaintiffs' constitutional claims on
the basis that, regardless of the constitutionality of
HRS chapter 368, there were genuine issues of ma-
terial fact as to whether the plaintiffs had waived
any right to a jury trial. ™’ The executive director
maintained that the plaintiffs had no fundamental
right to a jury trial in administrative proceedings
and were merely expressing their desire to select
the forum of their choice. In addition, the executive
director argued that the plaintiffs were required to
exhaust their administrative remedies before they
could even assert the right to a jury trial. The com-
missioners argued: (1) that, because the legislature
had created a new statutory claim for relief, no con-
stitutional right to a jury trial was implicated; (2)
that the statutory scheme creating the HCRC did
not infringe respondents' right to the equal protec-
tion of the laws, inasmuch as the scheme survived
“rational basis” review; and (3) that the preponder-
ance of the case law of foreign jurisdictions suppor-
ted the proposition that there was no right to a jury
trial in an administrative forum.

FN7. Quinata contended that her employ-
ment agreement mandated that all disputes
be resolved by binding arbitration, subject
to the prerogative of employees to file
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complaints with the Equal Employment
Opportunity Commission (EEOC) or simil-
ar state agency.

[1] On July 15, 2001, the circuit court granted
the plaintiffs' motion for summary judgment. The
circuit court ruled: (1) that the public rights doc-
trine was inapplicable to HRS chapter 368 because
the statutory framework provided for private rem-
edies; (2) that, because HRS chapter 368 afforded
complainants and respondents disparate access to a
jury trial, thereby implicating a fundamental consti-
tutional right, the state was subject to the burden of
surviving “strict scrutiny” review; (3) that the state
had failed to meet its burden of establishing that
HRS chapter 368 survived strict scrutiny review;
and (4) consequently, that HRS § 368-12, see supra
note 1, and HAR 12-46-20, see supra note 2, viol-
ated article I, sections 5 and 13 of the Hawai‘i Con-
stitution, see supra notes 3 and 4, and the four-
teenth amendment to the United States Constitu-
tion.Ff™8 A ccordingly, the circuit court enjoined the
HCRC “from any further proceedings in the cases
involving [the plaintiffs] until [the plaintiffs are]
given a right to opt out of the HCRC administrative
proceedings and seek a jury trial in the [c]ircuit
[clourt on the common law damage claims alleged
in the HCRC docketed cases.” The circuit court
limited its ruling to the parties in the present matter
and specifically did not prohibit the HCRC from
“continuing its activities with respect to other
claims brought by complainants before the HCRC.”

FN8. It is not clear why the circuit court
ruled that HRS chapter 368 violated the
plaintiffs’ rights under the fourteenth
amendment to the United States Constitu-
tion, inasmuch as the plaintiffs did not
challenge the statute on the foregoing
grounds. Accordingly, we need not decide
whether any provisions of HRS chapter
368 violate the fourteenth amendment to
the United States Constitution in the
present appeal. See Birmingham v. Fodor's
Travel Publications, Inc., 73 Haw. 359,

371, 833 P.2d 70, 77 (1992) (“The general
rule in this jurisdiction is that we will not
address a legal theory not raised by the ap-
pellant in the court below.”).

**306 *445 On August 6, 2001, the HCRC de-
fendants filed motions to stay the circuit court's in-
junction and for reconsideration. On September 24,
2001, the circuit court denied both motions. On Au-
gust 20, 2001, the complainants filed a joint notice
of appeal. On August 23, 2001, the HCRC defend-
ants filed a notice of appeal, which they amended to
a joint notice on October 3, 2001.

I1. STANDARDS OF REVIEW
A. Motion For Summary Judgment

[21[3]1[4]1[5][6] We review the circuit court's
grant or denial of summary judgment de novo.
Hawai'i Community Federal Credit Union v.
Keka, 94 Hawai‘i 213, 221, 11 P.3d 1, 9 (2000).
The standard for granting a motion for summary
judgment is settled:

[Slummary judgment is appropriate if the
pleadings, depositions, answers to interrogator-
ies, and admissions on file, together with the
affidavits, if any, show that there is no genuine
issue as to any material fact and that the mov-
ing party is entitled to judgment as a matter of
law. A fact is material if proof of that fact
would have the effect of establishing or refut-
ing one of the essential elements of a cause of
action or defense asserted by the parties. The
evidence must be viewed in the light most fa-
vorable to the non-moving party. In other
words, we must view all of the evidence and
the inferences drawn therefrom in the light
most favorable to the party opposing the mo-
tion.

Id. (citations and internal quotation marks omit-
ted).

Coon v. City and County of Honolulu, 98
Hawai‘i 233, 244-45, 47 P.3d 348, 359-60 (2002) .
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B. Constitutional Law

[7] “We answer questions of constitutional law
by exercising our own independent judgment based
on the facts of the case... Thus, we review ques-
tions of constitutional law under the ‘right/wrong’
standard.” State v. Jenkins, 93 Hawai‘i 87, 100, 997
P.2d 13, 26 (2000) (citations, some quotation sig-
nals, and some ellipsis points in original omitted).

II1. DISCUSSION
A. The Arbitration Clauses Contained In The Com-
plainants' Employment Contracts Do Not Foreclose
The Plaintiffs' Constitutional Challenge To HRS
Chapter 368.

[8] As a preliminary matter, we address the
complainants' argument, in which the HCRC does
not join, that the circuit court erred in addressing
the plaintiffs' constitutional challenge to HRS
chapter 368 because, assuming arguendo that a re-
spondent employer in an HCRC proceeding has a
constitutional right to a jury trial, the plaintiffs in
the present matter waived the right with respect to
the resolution of any employment disputes with the
complainants. The complainants maintain that an
arbitration clause contained within each of their
employment contracts, which required the parties to
the contracts to arbitrate any employment disputes,
including allegations of discrimination, constituted
a waiver by the plaintiffs of any right to a jury trial.
We disagree.

[9] We are unable to discern how an agreement
to arbitrate employment disputes abrogates
whatever right to a jury trial an employer may have
if an employee, who is a party to the agreement,
files a complaint with the HCRC and seeks legal
rather than equitable forms of relief. There is no
dispute that none of the parties attempted to enforce
the arbitration agreements in the proceedings before
the HCRC. Indeed, the complainants unilaterally
filed complaints with the HCRC rather than seeking
to resolve their dispute by means of arbitration and
eventually intervened as parties in the HCRC pro-
ceedings. Thus, the complainants would have this
court hold that the arbitration clauses abrogated

whatever right the plaintiffs had to a jury trial des-
pite the fact that the complainants themselves
sought to avoid the terms of the arbitration agree-
ment. It is well-settled, however, that “a party is
precluded from asserting to another's disadvantage[
] a right inconsistent with a position previously
taken by him.” Maria v. Freitas, 73 Haw. 266, 274,
832 P.2d 259, 264 (1992) *446 **397 (quoting Ae-
hegma v. Aehegma, 8 Haw.App. 215, 224, 797 P.2d
74, 80 (1990) (quoting Hartmann v. Bertelmann, 39
Haw. 619, 628 (1952) (quoting Montclair Trust Co.
v. Russell Co., 135 N.J. Eq. 570, 39 A.2d 641, 643
(N.J.Ch.1944)))) (internal quotation signals omit-
ted); see also Roxas v. Marcos, 89 Hawai‘i 91, 124,
969 P.2d 1209, 1242 (1999) (“A party will not be
permitted to maintain inconsistent positions or to
take a position in regard tb a matter which is dir-
ectly contrary to, or inconsistent with, one previ-
ously assumed by him, at least where he had, or
was chargeable with, full knowledge of the facts,
and another will be prejudiced by his action.”)
(Quoting Rosa v. CWJ Contractors, Ltd, 4
Haw.App. 210, 218, 664 P.2d 745, 751 (1983).)
(Brackets omitted.). Accordingly, we hold that the
complainants are judicially estopped from attempt-
ing to enforce their arbitration agreements in the
circuit court.

B. The Plaintiffs Are Entitled To A Jury Trial On
Any Common Law Damage Claims For Which They
Are Found To Be Liable By The HCRC, But Only
After The Conclusion Of The HCRC Proceedings.
[10] As noted supra in note 3, article I, section
13 of the Hawai‘i Constitution preserves the right
to a trial by jury “[i]n suits at common law where
the value in controversy shall exceed five thousand
dollars....” This court has explained that article I,
section 13 preserves the right to a jury trial that
“existed under the common law of this state at the
time that the Hawai‘i Constitution went into effect
in 1959.” Housing Fin. and Dev. Corp. v. Fer-
guson, 91 Hawai‘i 81, 87, 979 P.2d 1107, 1113
(1999) (citations omitted). “[Iln the case of stat-
utory actions without direct common-law ante-
cedents,” this court has applied “a simplified test
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focusing solely on whether the nature of the remedy
sought is ‘legal’ or ‘equitable.” ” Id. at 88, 979 P.2d
at 1114 (citing Mehau v. Reed, 76 Hawai‘i 101,
110-11, 869 P.2d 1320, 1329-30 (1994) (“The test
to determine whether a suit is ‘at common law’ is
not whether the cause of action is statutory, but
whether the cause of action seeks ‘legal’ or
‘equitable’ relief”); ¢f Curtis v. Loether, 415 U.S.
189, 193-94, 94 S.Ct. 1005, 39 L.Ed.2d 260 (1974)
(“Although the thrust of the [seventh aJmendment
[to the United States Constitution] was to preserve
the right to jury trial as it existed in 1791, it has
long been settled that the right extends beyond the
common-law forms of action recognized at that
time... By common law, [the Framers of the
Amendment] meant ... not merely suits, which the
common law recognized among its old and settled
proceedings, but suits in which legal rights were to
be ascertained and determined, in contradistinction
to those where equitable rights alone were recog-
nized, and equitable remedies were administered....
The [s]eventh [aJmendment does apply to actions
enforcing statutory rights, and requires a jury trial
upon demand, if the statute creates legal rights and
remedies enforceable in an action for damages in
the ordinary courts of law.”) (Citations and internal
quotation signals omitted.) (Emphasis in original.)
(Some ellipsis points added and some in original.)).
Traditional forms of “legal” relief include com-
pensatory and punitive damages. See Mehau, 76
Hawai‘i at 110, 869 P.2d at 1329 (noting that
plaintiff who sought monetary damages based upon
invasion of privacy sought legal, rather than equit-
able, relief); Ross v. Stouffer Hotel Co. (Hawai'i)
Ltd, Inc, 76 Hawai‘i 454, 463, 879 P.2d 1037,
1046 (1994) (noting that compensatory and punitive
damages are traditional legal remedies).

[11] HRS § 368-17(a) (1993) provided that
“[t]he remedies ordered by the [HCRC] or the court
under [HRS chapter 368] may include compensat-
ory and punitive damages and legal and equitable
relief, including, but not limited to .... [pJayment to
the complainant of damages for an injury or loss
caused by a violation of [HRS] chapters [368,] 489,

515, [or] part I of chapter 378, ... including a reas-
onable attorney's fee ... [and] [other] relief [that]
the [HCRC] or the court deems appropriate.” P
Thus, by its plain language, HRS chapter 368 em-
powers the HCRC to award legal forms of relief.
**308 *447 Moreover, in the proceedings before
the HCRC from which the present matter arises, the
complainants and the executive director claim legal
relief in the form of monetary damages-ie,
$400,000.00 in “alleged general damages, including
but not limited to emotional distress”-for each com-
plainant. Consequently, we agree with the plaintiffs
that they are entitled to a jury trial with respect to
the complainants' allegations of sexual discrimina-
tion and retaliation.

FN9. HRS § 368-17, as amended in 2001,
see supra note 6, does not differ in any
material respects from the foregoing.

[12] The defendants do not deny that they
claim, inter alia, legal forms of relief or even that
such claims ordinarily trigger the right to a jury tri-
al pursuant to article 1, section 13 of the Hawai‘i
Constitution. Rather, the defendants urge us to ad-
opt the “public rights doctrine” articulated by the
United States Supreme Court with respect to the
seventh amendment to the United States Constitu-
tion, which, the defendants contend, ‘“establishes
that a jury trial is not available as a matter of right
in cases where the legislature has established an ad-
ministrative agency to oversee and rule on the ac-
tion.” Although the seventh amendment is not ap-
plicable to the states, see Minneapolis & St. Louis
RR. Co. v. Bombolis, 241 U.S. 211, 36 S.Ct. 595,
60 L.Ed. 961 (1916), “[blecause article I, section 13
was patterned after the seventh amendment to the
United States Constitution, ‘we have deemed the
interpretation of [the seventh amendment] by the
federal courts highly persuasive in construing the
right to a civil jury trial in Hawai‘i.’  Housing Fin.
and Dev. Corp., 91 Hawai‘i at 87, 979 P.2d at 1113
(quoting Richardson v. Sport Shinko (Waikiki
Corp.), 76 Hawai‘i 494, 513, 880 P.2d 169, 188
(1994) (citing Harada v. Burns, 50 Haw. 528, 532
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& n. 1, 445 P.2d 376, 380 & n. 1 (1968))) (some
brackets added and some in original). We need not
reach the question whether Hawai‘i should adopt
the “public rights” doctrine, however, because,
even if we were to hold that our state legislature, in
certain cases, may abrogate a party's right to a jury
trial, the doctrine would not assist the defendants in
the present matter.

[13] Pursuant to the “public rights” doctrine,
Congress may assign the adjudication of “new stat-
utory ‘public rights' ” to a tribunal that does not
employ juries as fact-finders, “without violating the
[sleventh [a]mendment's injunction that jury trial is
to be ‘preserved’ in ‘suits at common law.” ” Gran-
financiera, S.A. v. Nordberg, 492 U.S. 33, 51, 109
S.Ct. 2782, 106 L.Ed.2d 26 (1989) (quoting Atlas
Roofing Co., Inc. v. Occupational Safety and
Health Review Comm'n, 430 U.S. 442, 455, 97
S.Ct. 1261, 51 L.Ed2d 464 (1977)). “Public
rights,” as defined by the United States Supreme
Court, are statutory causes of action (1) that
“inhere[ ] in, or lie[ ] against, the Federal Govern-
ment in its sovereign capacity” or (2) that are “ ‘so
closely integrated into a public regulatory scheme
as to be a matter appropriate for agency resolution
with limited involvement by the Article III judi-
ciary.’ ” Id at 53-54, 109 S.Ct. 2782 (citing Atlas
Roafing, 430 U.S. at 458, 97 S.Ct. 1261, and quot-
ing Thomas v. Union Carbide Agricultural
Products Co., 473 U.S. 568, 593-94, 105 S.Ct.
3325, 87 L.Ed.2d 409 (1985)). “Public rights” are
distinguishable from “private rights,” which con-
cern ¢ ‘the liability of one individual to another un-
der the law as defined[.]’ ” Id at 51 n. 8, 109 S.Ct.
2782 (quoting Crowell v. Benson, 285 U.S. 22, 51,
52 S.Ct. 285, 76 L.Ed. 598 (1932)). See also In re
MCI Telecommunications Corp. Complaint, 240
Mich.App. 292, 612 N.W.2d 826, 836 (2000)
(recognizing that the Michigan Constitution does
not require adjudication by a jury where “the stat-
utory right is so closely integrated into a public reg-
ulatory scheme as to be appropriate for resolution
by an administrative agency”); Lisanti v. Alamo
Title Ins. of Texas, 132 N.M. 750, 55 P.3d 962, 967

(2002) (recognizing “public rights” to include
rights vis-a-vis the state and rights that are
‘closely intertwined’ with a regulatory program™);
FUD's, Inc. et al. v. State, 727 A.2d 692, 698
(R.1.1999) (recognizing “public rights” under the
Rhode Island Constitution to “include those
‘statutory rights that are integral parts of a public
regulatory scheme and whose adjudication [the le-
gislature] has assigned to an administrative agency
or specialized court of equity’ > (brackets in origin-
al) (quoting National Velour Corp. v. Durfee, 637
A.2d 375, 379 (R.1.1994) (quoting Granfinanciera,
492 U.S. at 55 n. 10, 109 S.Ct. 2782))); National
Velour Corp., 637 A.2d at 379 (adopting “the
**399 *448 public-rights doctrine developed by the
United States Supreme Court in instances wherein
the Legislature has assigned adjudication of civil
penalties to an administrative agency”); Bishop
Coal Co. v. Salyers, 181 W.Va. 71, 380 S.E.2d 238,
245 (1989) (“When an individual acts to enforce
‘public rights' and, as a minor part of such enforce-
ment is awarded ‘incidental’ damages, a jury trial is
not required. However, when an individual seeks
substantial money damages as compensation for
pain and suffering, the individual's role in enforce-
ment of the ‘public rights' is minor and the narrow
exception to the requirement of a jury trial does not

apply.”).

Notwithstanding its embrace of the “public
rights” doctrine, the Supreme Court cautioned in
Granfinanciera that Congress

lacks the power to strip parties contesting matters
of private right of their constitutional right to a
trial by jury. As we recognized in Atlas Roofing,
to hold otherwise would be to permit Congress to
eviscerate the [s]eventh [a]lmendment's guarantee
by assigning to administrative agencies or courts
of equity all causes of action not grounded in
state law, whether they originate in a newly fash-
ioned regulatory scheme or possess a long line of
common-law forebears. 430 U.S. at 457-458 [97
S.Ct. 1261]....

The Constitution nowhere grants Congress
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