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P
Supreme Court of Hawai‘i.

STATE of Hawai‘i, University of Hawai‘i; and Rob
Wallace, Appellants-Appellants/Cross-Appellees,
\2
William D. HOSHIJO, Executive Director, on be-
half of the complaint filed by Eric WHITE, and the
Civil Rights Commission, State of Hawai‘i, Ap-
pellees-Appellees/Cross-Appellants.

No. 22379.
Sept. 12, 2003.

State university sought judicial review of ad-
ministrative determination that it had discriminated
in public accommodations. The First Circuit Court,
B. Eden Weil, J., affirmed in part and reversed in
part. University appealed, and complainant cross-
appealed. The Supreme Court, Acoba, J., held that:
(1) circuit court's proper review of decision of
Hawai‘i Civil Rights Commission (HCRC) was de
novo, (2) student manager of university basketball
team was agent of university while interacting with
public; (3) student manager’s actions in shouting ra-
cial slurs and threats at spectator fell within scope
of his authority as agent of university; and (4) racial
slurs and threats were not protected speech within
scope of First Amendment.

Affirmed.

Nakayama, J., dissented with opinion in which
Moon, C.J., joined.

West Headnotes
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78 Civil Rights
78V State and Local Remedies
78k1705 State or Local Administrative
Agencies and Proceedings
78k1712 k. Judicial Review and Enforce-
ment of Administrative Decisions. Most Cited

Cases

Appropriate standard for circuit court's review
of decision of Hawai‘i Civil Rights Commission
(HCRC) was de novo review; statute setting forth
de novo standard for review of decisions of HCRC
was more specific than statute governing judicial
review of agency decisions generally, which
provided for application of clearly erroneous stand-
ard to agency's findings of fact and de novo review
of its conclusions of law under the right or wrong
standard. HRS §§ 91-14(g), 368-16(a).

[2] Civil Rights 78 €>1712
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78V State and Local Remedies
78k1705 State or Local Administrative
Agencies and Proceedings
78k1712 k. Judicial Review and Enforce-
ment of Administrative Decisions. Most Cited Cases
Appropriate standard of review of a decision of
the Hawai‘i Civil Rights Commission (HCRC) in
the circuit court is de novo review. HRS §§ 91-14
(g), 368-16(a).
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30XVI(F) Trial De Novo
30k892 Trial De Novo
30k893 Cases Triable in Appellate
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Supreme Court reviews a circuit court's conclu-
sions of law de novo under the right or wrong
standard.
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Agencies and Proceedings
78k1712 k. Judicial Review and Enforce-

ment of Administrative Decisions. Most Cited Cases

Supreme Court's standard of review of an ap-
peal from the circuit court regarding an appeal from
the Hawai‘i Civil Rights Commission (HCRC) is
that it reviews the findings of fact of the circuit
court under a clearly erroneous standard, and its
conclusions of law de novo under the right or
wrong standard. HRS § 368-16(d).

[5] Civil Rights 78 €<1737

78 Civil Rights
78V State and Local Remedies
78k1734 Persons Protected, Persons Liable,
and Parties
78k1737 k. Other Particular Cases and
Contexts. Most Cited Cases
Statutory liability for discrimination in public
accommodation liability attaches to a person that is
an owner, operator, lessee, agent, or employee of a
public accommodation. HRS §§ 489-2, 489-3.

(6] Civil Rights 78 €=1737

78 Civil Rights
78V State and Local Remedies
78k1734 Persons Protected, Persons Liable,
and Parties
78k1737 k. Other Particular Cases and
Contexts. Most Cited Cases
State university, as owner of sports facility
which was public accommodation, was liable for
discriminatory acts of its agents and employees un-
der doctrine of respondeat superior. HRS §§ 489-2,
489-3.
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and Parties
78k1737 k. Other Particular Cases and

Contexts. Most Cited Cases

For purposes of determining applicability of
doctrine of respondeat superior to discrimination
action against state university, student manager of
university basketball team was agent of university
while interacting with public at basketball games;
student manager's responsibilities and duties were
regulated by university handbook, which expressly
gave student manager authority to perform various
duties for basketball team and created agency rela-
tionship between university and student manager,
and student managers were required to interact with
public at various fund raising events and permitted
to speak with public at team practices and games.

[8] Colleges and Universities 81 €5

81 Colleges and Universities
81k5 k. Powers, Franchises, and Liabilities in
General. Most Cited Cases
State university was not ipso facto liable for
actions of student manager of university basketball
team simply by virtue of student manager's agency
status.

[9] Principal and Agent 308 €~>159(1)

308 Principal and Agent
308111 Rights and Liabilities as to Third Persons
308I1I(C) Unauthorized and Wrongful Acts
308k159 Negligence or Wrongful Acts of
Agent
308k159(1) k. Rights and Liabilities of
Principal. Most Cited Cases
Generally, a principal can only be held vicari-
ously liable for the actions of an agent under the
theory of respondeat superior.
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231H Labor and Employment
231HXVII Rights and Liabilities as to Third
Parties
231HXVIII(B) Acts of Employee
231HXVII(B)1 In General
231Hk3028 Relation of Parties
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231Hk3029 k. In General. Most
Cited Cases
(Formerly 255k301(1) Master and Servant)
Individual need not be an employee for respon-
deat superior liability to attach; the word
“‘employment” or “employ” means the subject mat-
ter as to which the master and servant relationship
€exists.

[11] Colleges and Universities 81 €5

81 Colleges and Universities

81k5 k. Powers, Franchises, and Liabilities in
General. Most Cited Cases

Actions of student manager of state university

basketball team in shouting racial slurs at spectator
at basketball game fell within scope of his authority
as agent of university, for purposes of determining
applicability of doctrine of respondeat superior; stu-
dent manager's actions amounted to conduct within
scope of his employment, occurred within author-
ized time and space limits, and were undertaken at
least in part with purpose of benefitting university.

[12] Colleges and Universities 81 €25

81 Colleges and Universities

81k5 k. Powers, Franchises, and Liabilities in
General. Most Cited Cases

Actions of student manager of state university

basketball team in shouting racial slurs at spectator
at basketball game amounted to conduct within
scope of his employment, for purposes of determin-
ing whether such actions fell within scope of his
authority as agent of university, as required for ap-
plication of respondeat superior; student manager
was required to attend games, work on bench, and
assist team, making it foreseeable that student man-
ager would have some interaction with public at
games while acting in this capacity, which public
interaction was described and regulated by hand-
book giving rise to agency relationship between
university and student manager.

[13] Colleges and Universities 81 €5

81 Colleges and Universities

81k5 k. Powers, Franchises, and Liabilities in
General. Most Cited Cases :

Actions of student manager of state university

basketball team in shouting racial slurs at spectator
at basketball game occurred within authorized time
and space limits, for purposes of determining
whether such actions fell within scope of his au-
thority as agent of university, as required for ap-
plication of respondeat superior; student manager
was required to attend basketball game as part of
his duties, game was held at university facility, stu-
dent manager sat on team bench during the game,
student manager was required to assist team during
games, and incident occurred during game.

[14] Colleges and Universities 81 €5

81 Colleges and Universities

81k5 k. Powers, Franchises, and Liabilities in
General. Most Cited Cases

Actions of student manager of state university

basketball team in shouting racial slurs at spectator
at basketball game were undertaken at least in part
with purpose of benefitting university, for purposes
of determining whether such actions fell within
scope of his authority as agent of university, as re-
quired for application of respondeat superior; stu-
dent manager was at game to assist university team,
and his action was directed at spectator who was
heckling coach and team, conduct which might
reasonably be perceived as interfering with concen-
tration or morale of coaches or players.

[15] Colleges and Universities 81 €29.45(3)

81 Colleges and Universities
81k9 Students
81k9.45 Extracurricular Activities
81k9.45(3) k. Athletics. Most Cited Cases

Constitutional Law 92 €=02023
92 Constitutional Law

92XVIII Freedom of Speech, Expression, and
Press
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92X VIII(Q) Education
92X VIII(Q)2 Post-Secondary Institutions
92k2016 Employees
92k2023 k. Coaches and Other Ath-
letic Department Personnel. Most Cited Cases
(Formerly 92k90.1(1.4))

Racial slurs and threats shouted by student
manager of state university basketball team, in his
capacity as agent of public university, at spectator
at basketball game did not amount to protected
speech under First Amendment, where content of
statements was undisputed and did not concern any
matter of public import. U.S.C.A. Const.Amend. 1.

[16] Colleges and Universities 81 €559.45(3)

81 Colleges and Universities
81k9 Students
81k9.45 Extracurricular Activities
81k9.45(3) k. Athletics. Most Cited Cases

Constitutional Law 92 €=°2023

92 Constitutional Law

92XVIII Freedom of Speech, Expression, and
Press

92XVIII(Q) Education
92XVIII(Q)2 Post-Secondary Institutions
92k2016 Employees
92k2023 k. Coaches and Other Ath-

letic Department Personnel. Most Cited Cases

(Formerly 92k90.1(1.4))

Assuming that student manager of state uni-
versity basketball team was acting as private person
at time he shouted racial slurs and threats at spec-
tator at basketball game, such slurs and threats
amounted to “fighting words” beyond scope of First
Amendment protection, where slurs and threats em-
ployed gave rise to likelihood of violence. U.S.C.A.
Const.Amend. 1.

[17] Constitutional Law 92 €-°1562
92 Constitutional Law

92XVIII Freedom of Speech, Expression, and
Press

92XVIII(A) In General
92XVIII(A)3 Particular Issues and Ap-
plications in General
92k1562 k. “Fighting Words”. Most
Cited Cases
(Formerly 92k90.1(1))

Standard for determining whether particular
words constitute “fighting words” o utside the pro-
tection of the First Amendment is whether the
words were likely to provoke a violent response,
not whether violence occurred; there is no require-
ment that violence must occur, merely that there be
a likelihood of violence. U.S.C.A. Const.Amend. 1.

**552 *309 Russell A. Suzuki, Deputy Attorney
General, State of Hawai'i, on the briefs, for Appel-
lant-Appellant State of Hawai‘i University of
Hawai‘'i.

John Ishihara (Hawai‘i Civil Rights Commission),
Honolulu, on the briefs, for Appellees-Ap-
pellees/Cross-Appellants William D. Hoshijo and
Hawai‘i Civil Rights Commission.

Edward C. Kemper (Kemper & Watts), Honolulu,
on the briefs, for Amicus Curiae The American
Civil Liberties Union of Hawai‘i Foundation.

LEVINSON, ACOBA, JJ., and Circuit Judge AU-
GUST, Assigned by Reason of Vacancy; and NA-
KAYAMA, J, Dissenting, with whom MOON,
C.]., Joins.

Opinion of the Court by ACOBA, J.

We hold that when reviewing a decision of the
Hawai‘i Civil Rights Commission (HCRC) the
standard of review, pursuant to Hawai‘i Revised
Statutes (HRS) § 368-16(a) (1993), for the circuit
court to apply, is de novo review. On appeal from
the circuit court's decision, pursnant to HRS §
368-16(d) (1993), this court applies the same stand-
ard of review applicable to all other appeals from
the circuit court. Accordingly, the circuit court's
findings of fact are to be reviewed upon a clearly
erroneous standard, and its conclusions of law are
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to be reviewed de novo under the right or wrong
standard. Inasmuch as the findings of fact of the
Circuit Court of the First Circuit ™! (the court)
are supported by the record and are not clearly erro-
neous, and the conclusions of law are not wrong,
we hold that (1) Rob Wallace (Wallace) was acting
as an agent of the University of Hawai‘i (UH), (2)
Wallace was acting within the scope of his author-
ity when he directed a racial slur at Eric White
(Complainant), and (3) Wallace's utterances were
not protected by the First Amendment. Accord-
ingly, the court's February 24, 1999 order affirming
in part and reversing in part the final decision of the
HCRC, and its February 26, 1999 judgment are af-
firmed.

FN1. The Honorable B. Eden Weil, now
Eden E. Hifo, presided over the circuit
court matter.

L

Appellant - Appellant/Cross - Appellee ™2
State of Hawai‘i, UH, (Appellant), seeks review of
the court's February 24, 1999 order,™ affirming
in part and reversing in part the final decision of the
HCRC. ™+ Both the HCRC ™° and the court, on
appeal from the HCRC, held Appellant liable to
Appellees-Appellees/Cross-Appellants William D.
Hoshijo, the Executive Director of the HCRC ap-
pearing on behalf of Complainant, and the HCRC
(collectively Appellees) for discrimination in public
accommodations pursuant to HRS §§ 489-3 (1993)
and 489-9 (1993). The court reversed the HCRC's
finding that Wallace was an employee of UH,
**553 *3]10 but affirmed the finding that he was an
agent of that institution.

FN2. Wallace was initially an Appellant-
Appellant/Cross-Appellee, but was dis-
missed from this appeal by stipulation filed
on September 17, 1999.

FN3. See State v. Hoshijo, Civ. No.
08-2810-06, Order Affirming in Part and
Reversing in Part Final Decision of
Hawai‘i Civil Rights Commission (Haw.

Ist Cir.Ct. Feb. 24, 1999), available at Ht-
tp:// www state.hi.us/hcrc/cases/White. txt.

FN4. Then-chairperson Claudio Suyat and
Commissioners Allicyn Hikida Tasaka,
Faye Kennedy, Jack Law, and Harry Yee
presided over the matter.

FNS. See Hoshijo v. State, No.
97-001-PA-R, Final Decision and Or-
der(Haw. Civ. Rights Comm. Feb. 24,
1999), available at Hittp:/
www.state hi.us/hcrc/cases/Whitefin.txt.

On appeal to this court, Appellant contends that
the court erred in holding that (1) Wallace was act-
ing within the scope of his agency relationship
when dealing with spectators, and (2) Wallace did
not enjoy First Amendment ™¢ rights protective
of the words which were the subject matter of the
alleged discrimination.™’  Appellees cross-ap-
pealed, claiming that the court erred in ruling that
Wallace was only acting as an agent and not as an
employee. Because we affirm the court's decision,
we need not address Appellees' argument on cross-
appeal .FNe

FN6. The First Amendment to the United
States Constitution provides that
“Congress shall make no law respecting an
establishment of religion, or prohibiting
the free exercise thereof, or abridging the
freedom of speech, or of the press; or the
right of people peaceably to assemble, and
to petition the Government for a redress of
grievances.” (Emphasis added).

FN7. On or about December 30, 1999, the
American Civil Liberties Union (ACLU)
filed an amicus curiae brief regarding First
Amendment issues relating to HRS chapter
489. The ACLU argued that the First
Amendment is not a barrier to holding UH
liable for Wallace's discriminatory acts be-
cause a law is constitutional under the First
Amendment (1) if it promotes a substantial
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government interest, (2) if the government
interest is not in suppressing free expres-
sion, and (3) if the incidental restriction on
speech is not greater than necessary to pro-
mote the government interest.

FN8. Inasmuch as we affirm the court's
holding that Wallace was an agent of UH,
and was acting within the scope of his
agency relationship, we need not specific-
ally decide whether Wallace was also an
employee of UH.

I

The following relevant facts are not in dispute.
Coach Riley Wallace (Coach) is the head coach of
the UH basketball team. The UH Special Events
Arena (Arena) is owned by UH and managed by its
Department of Intercollegiate Athletics (Athletic
Department). Wallace was a student manager of the
basketball team. Wallace is Coach's son.

The basketball team had two student managers
who performed various functions for the basketball
team. Student managers are selected by the coach
of the basketball team and are supervised by the
team's coaches. These student managers receive
athletic scholarships, which include tuition waivers,
book loans, and money for housing and meals. The
scholarship funds are held in UH's general scholar-
ship account and are administered by the Athletic
Department. The university considers student man-
agers to be student athletes and requires that they
be full-time students, carry at least twelve credits of
course work, and maintain a grade point average of
at least 2.0.

Student managers are not paid a salary. As
such, student managers are not given employee
identification numbers and are not included on
UH's payroll. They are also not provided benefits
such as annual leave, workers' compensation, or
health insurance. Taxes are not withheld from the
scholarship monies awarded.

Student managers perform various functions

for the basketball team. They assist coaches, pre-
pare the gym for practice, and issue equipment.
During the regular season they set up drinking wa-
ter and equipment in the Arena, maintain the equip-
ment and locker rooms, wipe the basketball floor
during games, pack the players' travel bags, and ac-
company the team to off campus games. Post-
season duties include gathering equipment and at-
tending post-season workouts.

Student athletes and student managers are also
required to attend and participate in various fund
raising events, such as golf tournaments and dinner
auctions and to socialize with the public at these
functions. The Athletic Department permits student
managers to speak to spectators and members of the
public at team practices and games.™ The court
found that “[t]he express language in the [UH Stu-
dent-Athlete Handbook (Handbook) ] and the facts
under de novo review demonstrate that it was anti-
cipated that during a [UH] basketball game, Wal-
lace would have contact with the public and that
such **554 *311 contact would be within the scope
of his authority as an agent.” ™10

FN9. Appellant disputes that Wallace was
expected to have contact with the public
during games. As explained, infra, we re-
view the findings of fact of the circuit
court under the clearly erroneous standard.

FN10. In the HCRC opinion, it stated that
“[t]he Commission believes that a student
manager trying to quiet down a loud spec-
tator would be acting within the scope of
his authority to do things to assist the team
if done in a non-racist, non-threatening
manner.” It then ruled that Wallace's con-
duct was within the scope of employment
as “Wallace's actions do not fall outside
the scope of his authority simply because
of the language he used.”

A student manager's conduct is regulated by
the Handbook, which is given to each student man-
ager at the beginning of the school year, and re-
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viewed with them by the then-Director of the Ath-
letics Department, Hugh Yoshida (Yoshida). The
Handbook explains that student athletes and student
managers “have special interests and responsibilit-
ies that do not apply to other students.” It declares
that such students “represent] ] the University of
Hawai‘i and all the people of Hawai‘i[,]” and, as
such, they “will be in the ‘public eye’ and [their]
persona! conduct should reflect favorably upon ...
[themselves, their] team and the University.” The
Handbook requires “sportsmanlike” conduct and
declares that “[u]sing obscene or inappropriate lan-
guage or gestures to officials, opponents, team
members or spectators” will not be tolerated. Stu-
dent managers are required to abide by the Code of
Conduct (Code) outlined in the Handbook.

A violation of the Code may be considered a
minor or major violation. For example, directing a
racial slur toward a spectator is prohibited by the
Code and is punishable as a minor violation. Minor
violations are disciplined by the head coach and
may include temporary suspension from the team.
Violent behavior, criminal activity, and drug use
are considered major violations, and, as such, the
head coach must immediately suspend the student
athlete or student manager and refer the matter to
the Athletic Director for further disciplinary action.
However, a scholarship can only be rescinded if a
student quits, becomes academically ineligible, or
commits major misconduct.

III.

On or about February 18, 1995, Complainant
attended a UH basketball game at the Arena. An
avid fan, Complainant sat near the team and yelled
comments about the referees and opposing players
during the first half of the game. The game's score
was very close, and in the second half, Complainant
became frustrated as he believed that the coaches
were mistaken in their decisions.

Complainant yelled the following at the coach-
ing staff: “You're a dinosaur coach!” “You're blow-
ing it!” “You don't know what you are doing!”
“Stupid move!” “Play your bench!” “Put Woody

[Woodrow Moore] in!” “You gotta use Woody,
Woody can do it!” “You can't coach talented play-
ers!” “Play your best players!” Complainant's state-
ments irritated Wallace. At one point, Wallace noti-
fied Rich Sheriff (Sheriff), the Arena manager,
about Complainant, but Sheriff did nothing because
in his opinion Complainant's remarks were not of-
fensive.

During the last two minutes of the game, Com-
plainant yelled something like, “You should pack
your bags and go already!” Wallace became en-
raged and turmed toward Complainant and yelled,
“Shut up you f[* *]king nigger! I'm tired of hearing
your shit! Shut your mouth or I'll kick your ass!”
Complainant responded, “Oh yeah, punk, come
over and try it! You see me all the time, what's the
problem?” Wallace then moved to within a few feet
of Complainant and shouted, “Just shut up, nigger
or I'll kick your ass!” Complainant retorted, “Oh
yeah, you and who else!” At this point, the assistant
Arena manager, Adam Primas, intervened, and
Wallace left for the locker room.

After Wallace left, Complainant turned to the
boosters ™! and security personnel around him
and shouted, “Did you hear what he called me? Did
you hear that?”’ Coach did not personally hear the
exchange, but was informed that Complainant and
Wallace were arguing. Coach went to where Com-
plainant was sitting and with his back to Complain-
ant, stated, “Eric, could you please take it easy on
**555 *312 my son?” Complainant, only then real-
izing that Wallace was Coach's son, responded,
“Coach, when your son uses the ‘N’ word, he's no
longer your son. I'm going to break his punk ass.”
Coach did not respond. The game ended shortly
thereafter.

FN11. The booster club consists of mem-
bers of the community who support the UH
basketball team and hold fund-raisers and
events in support of the team.

Someone notified Sheriff of the incident and he
went to Complainant and demanded, “[W]hat the
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hell were you doing?” Complainant then told Sher-
iff and a security guard that Wallace had called him
a “nigger” ™12 (hereinafter “racial slur,” unless
contained within a direct quotation) and that he
wanted to make a complaint. The security guard
denied hearing Wallace use a racial slur. Sheriff
told Complainant to file a complaint with the Hon-
olulu Police Department (HPD). Some of Com-
plainant's friends told Sheriff and the security guard
to leave as they would handle the situation. Sheriff
informed Yoshida of the incident and they both
questioned a spectator sitting in the area at the time
of the incident. The spectator denied hearing Wal-
lace use a racial slur. Yoshida then approached
Wallace, and Wallace admitted to the racial slur,
and apologized for his actions.

FN12. See, e.g., Swinton v. Potomac Corp.,
270 F.3d 794, 817 (9th Cir.2001) (stating
that the word “nigger” is “ ‘perhaps the
most offensive and inflammatory racial
slur in English, ... a word expressive of ra-
cial hatred and bigotry’ » (quoting Merri-
am-Webster's Collegiate Dictionary 784
(10th d.1993))), cert. denied, 535 U.S.
1018, 122 S.Ct. 1609, 152 L.Ed.2d 623
(2002).

Complainant left the Arena and called the HPD
from the parking lot. HPD responded to the scene
and Complainant reported the incident. HPD de-
termined that the matter was civil in nature. Artie
Wilson (Wilson) learned of the incident and told
Complainant that he would try to arrange a meeting
to “patch things up.” Wilson then asked Coach and
Yoshida to meet with Complainant. Yoshida told
Complainant that he wanted to “settle this thing”
and “talk it over as men.” Complainant then met
with Coach, Coach's wife, and Wallace in Sheriff's
office.

Coach made a waving motion with his hand to-
wards Yoshida, indicating to Yoshida that he was
not needed, and Coach shut the door to the office.
Complainant felt intimidated and uncomfortable be-
ing alone with Coach's family. Coach then ex-

plained to Complainant that Wallace's actions were
that of a son protecting his father, but that it was
wrong. Wallace told Complainant that he “lost it”
after hearing Complainant's comments and apolo-
gized. Complainant told Wallace that he “kind of
lost it t0o,” but that he did not like the racial slur,
and did not want to hear it again. Complainant then
shook hands with Wallace, hugged him, and shook
hands with Coach and his wife.

Yoshida drove Complainant home after the
meeting. Complainant told Yoshida that Wallace
had apologized, that he understood what had
happened, and that he was partly at fault. At this
point, Yoshida believed everything had been re-
solved and decided not to investigate further or im-
pose discipline on Wallace. That night, Complain-
ant had a difficult time sleeping and stayed up late
thinking about the incident.

The next day at basketball practice, Coach in-
formed the team that Wallace had used a racial shur
toward a spectator and that Wallace wanted to apo-
logize to the team for his actions. Wallace was not
at practice that day. He did pack the team's travel
gear for their road trip, but did not accompany the
team as it was the other student manager's tum to
travel.

On or about the evening of February 19, 1995,
Complainant received a telephone call from an
African American member of the basketball team.
The player told Complainant that some African
American players were upset by Wallace's use of
the racial slur. They were not happy that Wallace
had not been disciplined, especially because an
African American player had been suspended for
using profanity at a coach. He also informed Com-
plainant that Coach had instructed the players not to
speak to Complainant.

Complainant became more upset and believed
that punishment was warranted. On February 21,
1995, Complainant met with Coach at the airport
and advised him that he believed his civil rights
were violated and that it was unfair that Coach had

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

httn-//weh?. westlaw.com/nrint/printstream.asox?mt=93 &orfi=HTMLE&vr=2.0&destinatio... 1/27/2012



76 P.3d 550

Page 10 of 25

Page 9

102 Hawai'i 307, 76 P.3d 550, 180 Ed. Law Rep. 900, 20 IER Cases 693

(Cite as: 102 Hawai'i 307, 76 P.3d 550)

done nothing. He requested that Wallace be suspen-
ded “to make him an example for the African
Americans on the team.” Coach responded **556
*313 that he considered the matter closed and
would not take further action as Wallace had
suffered enough. Coach also told Complainant to
“go hire a lawyer and do what you have to do to
feel good about this.”

Complainant next met with Yoshida and asked
Yoshida to take action against Wallace. Yoshida
stated that he thought the matter had been resolved,
and no disciplinary action had been imposed, but
that he would discuss the matter with Coach.

Yoshida conferred with Coach and they agreed
to immediately suspend Wallace. On or about Feb-
ruary 23, 1995, Yoshida informed Wallace of the
suspension. Yoshida also asked Primas and Sheriff
to submit written reports regarding the incident.
Yoshida then called Complainant and stated, “Your
civil rights have been violated ... if it's any consola-
tion, ... Wallace ha[s] been suspended.” Wallace
was suspended for the remainder of the 1994-1995
season, but retained his athletic scholarship for that
school year.

About a week after the incident, Primas met
with the Arena staff, discussed the incident, and in-
structed the staff to “treat everybody with respect”
and to remain calm and professional in such situ-
ations. As of at least December 2, 1997, UH had
not held any training sessions for its coaches, stu-
dent athletes, student managers, or Arena staff re-
garding state or federal public accommodation laws
or procedures regarding a public accommodation
complaint.

Iv.

On or about August 17, 1995, Complainant
filed a complaint with the HCRC. A contested case
hearing was held, after which the hearings exam-
iner ™13 made findings of fact and conclusions of
law ™14 The examiner concluded, inter alia, that
Wallace was not an employee of UH, but was an
agent of UH and, as such, UH was liable on a the-

ory of respondeat superior, and Wallace himself
was personally liable. The examiner recommended
the following penalties: (1) compensatory damages
to Complainant of $10,000 from UH and Wallace
jointly, and $10,000 from UH; ™ (2) civil pen-
alties of $500 against Wallace, and $1,000 against
UH; ™6 and (3) various equitable relief.

FN13. Livia Wang was the HCRC Hear-
ings Examiner who presided over the con-
tested case hearing. Wang submitted the
Hearing Examiner's Finding of Fact, Con-
clusion of Law and Recommended Order
on or about February 2, 1998.

FN14. See Hoshijo v. State, Doc. No.
97-001-PA-R, Hearing Examiner's Finding
of Fact, Conclusions of Law and Recom-
mended Order (Haw. Civ. Rights Comm.
February 2, 1998), available at Hup://
www.state. hi.us/hcrc/cases/Whitedra.txt.

FN15. HRS § 368-17(a) (1993) provides
for compensatory damages and in relevant
part, states as follows:

(@) The remedies ordered by the com-
mission or the court under this chapter
may include compensatory and punitive
damages and legal and equitable relief,
including, but not limited to:

(8) Payment to the complainant of dam-
ages for an injury or loss caused by a vi-
olation of chapters 489, 515, part I of
chapter 378, or this chapter, including a
reasonable attorney's fee[.]

FN16. HRS § 489-8 (1993) provides for
civil penalties as follows:

It shall be unlawful for a person to dis-
criminate unfairly in public accommoda-
tions. Any person, firm, company, asso-
ciation, or corporation who violates this
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chapter shall be fined a sum of not less
[than] $500 nor more than $10,000 for
each violation, which sum shall be col-
lected in a civil action brought by the at-
torney general or the civil rights com-
mission on behalf of the State. The pen-
alties provided in this section shall be
cumulative to the remedies or penalties
available under all laws of this State.
Each day of violation under this chapter
shall be a separate violation.

(Brackets in original.)

The parties timely filed written exceptions and
requested oral argument before the HCRC. After
oral argument,™’ the HCRC issued a final de-
cision on February 24, 1999. The HCRC adopted
most of the hearing examiner's recommendations,
agreeing that Wallace was an agent acting within
the scope of his authority, but also deciding that
**557 *314 Wallace was a UH employee. The
HCRC increased UH's share of compensatory dam-
ages owed from $10,000 to $20,000, in addition to
the $10,000 UH owed jointly with Wallace. Appel-
lant timely appealed the HCRC's final decision
FNI8 to the court. As mentioned, the court af-
firmed the HCRC's final decision, except it re-
versed as to the finding that Wallace was an em-
ployee of UH, ruling that “[t]he indicia of employee
status are not present under the facts because Wal-
lace received a scholarship and performed work in
order to maintain the scholarship.”

FN17. Oral argument was heard by the
commission on or about April 3, 1998, and
Commissioners Law, Tasaka, Kennedy,
and Yee were present and took part in the
Final Decision and Order filed on February
24, 1999. Chairperson Suyat was unavail-
able for the oral argument, but read the
submissions and listened to a tape record-
ing of the oral argument, and participated
in the decision.

FN18. HRS § 368-16(a) provides in relev-

ant part that “[a] complainant and a re-
spondent shall have a right of appeal from
a final order of the commission, ... [but i]f
an appeal is not taken within thirty days ...
the commission may obtain an order of en-
forcement from the circuit court....”

The court found that “Appellant] ] conceded
during oral argument, and the [c]ourt agree[d] on de
novo review, that Wallace was an agent of U.H. at
the time of the incident.” It also made the following
findings and conclusions with respect to Wallace
acting within the scope of his authority as an agent:

U.H. expected that Wallace would have contact
with the public. UH. gave Wallace an athletic
scholarship for working. Wallace's behavior ...
[was] governed by the ... Handbook. The Hand-
book has entries governing interaction with spec-
tators and recognizes that athletes, including ...
[student] managers, would be in the public eye.
[The Handbook] ... prohibits obscene and inap-
propriate language by athletes. It is undisputed
and the [cJourt finds as a fact that U.H. suspen-
ded Wallace for his conduct toward

[Complainant] because of his violation of the
Handbook. The express language in the Hand-
book and the facts under de novo review demon-

. Strate that it was anticipated that during a U.H.

basketball game, Wallace would have contact
with the public and that such contact would be
within the scope of his authority as an agent.
Thus, the [c]ourt concludes th at th e in cident o n
February 18, 1995, was within the scope of Wal-
lace's authority as an agent.

(Emphasis added.)

Appellant alleges that the court erred in its
findings and conclusions that UH “expected that ...
Wallace would have contact with the public during
basketball games and thus was an agent of the Uni-
versity.” It contends that while Wallace was in the
public eye and may have certain contact with the
public, he was to focus all of his attention on the
team during a game. Also, only appropriate contact
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with the public was authorized.

With respect to the First Amendment issue, the
court made the following findings and conclusions:

The [c]ourt's conclusion that Wallace was an
agent acting within the scope of his authority
means that contrary to his claim Wallace was not
a private individual acting entirely in a private
capacity, but a public employee or agent for the
purposes of First Amendment Analysis.... The
[c]Jourt concludes that Wallace's use of the word
“nigger” did not involve a matter of public con-
cern. Therefore, the words spoken by Wallace to
... [Complainant] on February 18, 1993, were not
entitledto First Amendment protection. Thus, as
a matter of law, the ... HCRC's actions were not
prohibited by the First Amendment, and Wallace
is liable for his conduct.

(Emphasis added.)

Appellant disputes the above findings and con-
clusions and argues that Wallace was acting as a
private individual and his speech was protected un-
der the First Amendment.

V.

[1] At the circuit court level, there appears to
be a question with reference to HRS §§ 368-16(a)
and 91-14(g) (1993) and the standard of review to
be applied by the circuit court on an appeal from a
decision of the HCRC. See, e.g., Aloha Islandair,
Inc. v. Hoshijo, Civ. No. 00-1-3779-12 (EEH),
2001 WL 1912333, at *4 (Haw.Cir.Ct. August 9,
2001) (finding “that the specific language of H.R.S.
§ 368-16(a) requiring de novo review would control
over the general language of H.R.S. § 91-14(g)[,]”
but applying both standards**558 *315 to its de-
cision); State v. Hoshijo, Civ. No. 98-2810-06, Or-
der Affirming in Part and Reversing in Part Final
Decision of Hawai‘i Civil Rights Commission at 1
(Haw. Ist Cir.Ct. Feb. 24, 1999) ™ (finding
“that there is an apparent conflict between the
standard in HR.S. § 368-16[a] (de novo review) for
reviewing final decisions of the [HCRC] and the

standard contained in H.R.S. § 91-14(g) for review-
ing agency appeals[,]” and applying both standards
in its decision). We address the question to clarify
the proper standard of review to be utilized by the
circuit court.

FN19. See supra note 3.

HRS § 368-16(a) deals only with the HCRC,
and provides as follows:

(a) A complainant and a respondent shall have
a right of appeal from a final order of the com-
mission, including cease and desist orders and re-
fusals to issue charges in the circuit court for the
circuit in which the alleged violation occurred or
where the person against whom the complaint is
filed, resides, or has the person's principal place
of business. An appeal before the circuit court
shall be reviewed de novo. If an appeal is not
taken within thirty days after the service of an ap-
pealable order of the commission, the commis-
sion may obtain an order for the enforcement of
the order from the circuit court that has jurisdic-
tion of the appeal.

(Emphasis added.) Black's Law Dictionary 435
(6th ed.1990) defines “ de novo > as follows:
“Anew; afresh; a second time.” By way of illustra-
tion, it is “as if the reviewing court is the front-line
judicial authority and, therefore, accord[s] no defer-
ence to the lower courts’ determinations.” State v.
Navas, 81 Hawai‘i 113, 120, 913 P.2d 39, 46
(1996). HRS § 91-14(g) pertains to appeals from
administrative agencies generally and provides as
follows:

() Upon review of the record the court may af-
firm the decision of the agency or remand the
case with instructions for further proceedings; or
it may reverse or modify the decision and order if
the substantial rights of the petitioners may have
been prejudiced because the administrative find-
ings, conclusions, decisions, or orders are:

(1) In violation of constitutional or statutory
provisions; or
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(2) In excess of the statutory authority or juris-
diction of the agency; or

(3) Made upon unlawful procedure; or
(4) Affected by other error of law; or

(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the
whole record; or

(6) Arbitrary, or capricious, or characterized by
abuse of discretion or clearly unwarranted ex-
ercise of discretion.

(Emphasis added.) This court has stated with
regard to review of an agency decision that,

[ulnder HRS § 91-14(g), conclusions of law are
reviewable under subsections (1), (2), and (4);
questions regarding procedural defects under sub-
section (3); findings of fact under subsection (5);
and an agency's exercise of discretion under sub-
section (6). Accordingly, a reviewing court will
reverse an agency's finding of fact if it concludes
that such a gency finding is c learly e rroneous in
view of the reliable, probative, and substantial
evidence on the whole record. HRS § 91-14(g)(5).
On the other hand, the agency's conclusions of
law are freely reviewable.

Hardin v. Akiba, 84 Hawai‘i 305, 310, 933
P.2d 1339, 1344 (1997) (citations omitted). Thus,
according to HRS § 368-16(a), the circuit court is
to perform a de novo review of a decision of the
HCRC; however, under HRS § 91-14(g), a review-
ing court applies a clearly erroneous standard to the
findings of fact by an agency, and de novo review
of its conclusions of law under the right or wrong
standard.

[2] This court has stated that “[w]here there is a
‘plainly irreconcilable’ conflict between a general
and a specific statute concerning the same subject
matter, the specific will be favored.... [W]here the
statutes simply overlap in their application, effect
will be given to both if possible, as repeal by im-
plication is disfavored.” * *559*316Metcalf v. Vol-

untary Employees’ Ben. Ass'n of Hawai'i, 99 Hawai
‘i 53, 59, 52 P.3d 823, 830 (2002) (quoting Wong v.
Takeuchi, 88 Hawai‘i 46, 53, 961 P.2d 611, 618, re-
consideration denied (1998) (quoting State v.
Vallesteros, 84 Hawai‘i 295, 303, 933 P.2d 632,
640, reconmsideration denied, 84 Hawai‘i 496, 936
P.2d 191 (1997))). While both HRS §§ 368-16(a)
and 91-14(g) are directed at agency decisions, HRS
§ 368-16(a) is concerned solely with the appropri-
ate standard of review of a HCRC decision in the
circuit court. Inasmuch as HRS § 368-16(a) is the
more specific statute, the appropriate standard of
review of the HCRC's decision in the circuit court
is de novo review.

This conclusion is further supported by legis-
lative history. In 1991, Senate Bill 1539 was intro-
duced to, inter alia, “[e]liminate the provisions for
de novo review of the Commission's decisions by
the circuit court.” Sen. Stand. Comm. Rep. No. 487,
in 1991 Senate Journal, at 951. The reason for pro-
posing a change in the standard of review was to
align the HCRC with other agencies for purposes of
review:

De novo review of the Commission's determina-
tions subjects the Commission to standards dis-
parate from the standards of other state agencies
which are not subject to de novo review. Yowr
Committee has amended this measure by amend-
ing Section 368-16, HRS, to eliminate de novo re-
view and to have appeals be subject to Chapter
91, administrative review.

Hse. Stand. Comm. Rep. No. 1247, in 1991
House Journal, at 1297 (emphasis added). But, in
opposition to the amendment, the “concern ex-
pressed was that it was premature to eliminate the
procedural safeguard provided by de novo review
of the Commission's decision, which permits the
courts to consider both evidence and legal conclu-
sions without according deference to the Commis-
sion.” N2 Sen. Stand. Comm. Rep. No. 487, in
1991 Senate Journal, at 951. Apparently, as a result
of such concerns, the legislature rejected the
amendment to HRS § 368-16(a). Hence, de novo re-
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