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Hi storical note:

§12-51-1

HAWAI |  ADM NI STRATI VE RULES
TITLE 12
DEPARTMENT OF LABOR AND | NDUSTRI AL RELATI ONS
SUBTI TLE 8
DI VI SI ON OF OCCUPATI ONAL SAFETY AND HEALTH
PART 1

GENERAL, LEGAL, AND ADM NI STRATI VE PROVI SI ONS
FOR OCCUPATI ONAL SAFETY AND HEALTH

CHAPTER 51

| NSPECTI ONS, CI TATI ONS, AND PROPOSED PENALTI ES

Pur pose and scope

Posting of notice

Aut hority for inspection

Obj ection to inspection

Entry not a waiver

Advance notice of inspections

Conduct of inspections

Representati ves of enployers and enpl oyees
Trade secrets

Consul tation with enpl oyees

Conpl ai nts by enmpl oyees

I nspection or Investigation not warranted; informal review
| mm nent danger

Citations

Proposed penalties

Posting of citations

Modi fication of correction period

Enpl oyee contests of correction period
Enpl oyer contests of citation, proposed penalty or both
Failure to correct a violation

I nf ormal conferences

Abat enment verification

Chapter 51 of title 12 is based upon chapter 102 of

t he Hawai

8§12-51-1 Purpose and scope.

Occupational Safety and Health Standards, Rules and Regul ati ons.
[Eff. 7/11/74;

am 6/7/76; am 8/22/77;, am 1/9/78; am 8/23/79; R 7/12/82]

Every enpl oyer to which chapter 396, HRS,

applies is required to furnish, to its enployees, enploynent and a pl ace of
enpl oynent free fromrecogni zed hazards that are causing or are likely to

cause death or serious physical harmto its enpl oyees.

The | aw al so requires

that enpl oyers conply with occupational safety and health standards adopted
under the law, and that enpl oyees conply with standards, rules, and orders

i ssued under the | aw which are applicable to their actions and conduct. The
| aw aut hori zes the departnment to conduct inspections and to question
privately enployers and enpl oyees in connection with investigation

enf orcement

vi ol ati ons,

and i nspection activities.
peri ods prescribed for the correction of violations, and proposed

The | aw provi des for adjudication of
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penalties by the appeals board, if contested by an enpl oyer or by an

enpl oyee, or designated representative of the enployees, and for judicia
review. The purpose of this chapter is to prescribe rules and to set forth
general policies for enforcenent of the inspection, citation, and proposed
penalty requirenments of the law. In situations where this chapter sets forth
general enforcenent policies rather than substantive or procedural rules, the
policies may be nodified in specific circunstances where the director

determ nes that an alternative course of action would better serve the

obj ectives of the law. [Eff. 7/12/82; am 8/ 15/87] (Auth: HRS 8396-4)

(I'mp: HRS 8396-4)
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8§12-51-2 Posting of notice. (a) Each enployer shall post, and
keep posted, a notice nmade avail able by the division, informng
enpl oyees of:

(1) The protections and obligations under the |aw, and

(2) The availability of assistance and information, including

copies of the law and of specific safety and health
standards, fromthe enployer or the nearest office of the
depart ment.

(b) The notice shall be posted by the enpl oyer in each
establishnment in a conspicuous place where notices to enployees are
customarily posted. Each enployer shall take steps to insure that
notices are not altered, defaced, or covered by other materi al

(c) \Where distinctly separate activities are perforned at a
singl e physical location (such as contract construction activities from
the sane physical l|ocation as a |unber yard), each activity shall be
treated as a separate physical establishnent, and a separate notice
shall be posted in each establishnent, to the extent that the notices
have been nmade avail able by the division. Were enployers are engaged
in activities that are physically dispersed (such as agriculture,
construction, transportation, comunications, and electric, gas, and
sanitary services), the notice required by this section shall be posted
at the location to which enpl oyees report each day. Where enpl oyees do
not usually work at, or report to, a single establishnment (such as
| ongshorenen, traveling sal espersons, technicians, and engi neers), the
notice shall be posted at the |location fromwhich the enpl oyees operate
to carry out their activities. 1In all cases, the notice shall be
posted in accordance with subsections (a) and (b) above.

(d) Copies of the law, all rules and standards adopted under the
law, and all applicable standards are available through offices of the
departnment. An enmpl oyer shall obtain copies of these materials and
shal | make them avail abl e upon request to any enpl oyee, or their
desi gnated representative, for review in the establishnment where the
enpl oyee is enpl oyed on the sane day the request is nmade or at the
earliest tinme mutually convenient to the enpl oyee, or their designated
representative, and the enpl oyer.

(e) Any enployer failing to conply with this section shall be
subject to citation and penalty in accordance with the | aw.

[Eff. 7/12/82; am 8/15/87] (Auth: HRS 8396-4) (Inmp: HRS 8§396-4 and
§396- 6)
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8§12-51-3 Authority for inspection. (a) Safety and health conpliance
officers are authorized to enter wi thout delay and at reasonable tines any
factory, plant, establishnment, construction site, or any other area,
wor kpl ace, or environnent where work is perfornmed by an enpl oyee of an
enployer. O ficers may inspect and investigate during regular working hours
and at other reasonable times, and within reasonable limts, and in a
reasonabl e manner, any place of enploynent, and all pertinent conditions,
structures, nachines, apparatus, devices, equipnent, and materials. Officers
may question privately any enployer, owner, operator, agent, or enployee and
may review records required by the rules and standards, and other records
that are directly related to the purpose of the inspection. Oficers of the
departnment are authorized to nmake inspections and to question enpl oyers and
enpl oyees in order to carry out the functions of the director under the |aw
I nspections conducted by safety and health conpliance officers and
representatives of the director shall not affect the authority of any federa
agency to conduct inspections in accordance with agreenents under federa
I aw.

(b) Prior to inspecting areas containing information that is
classified by an agency of the United States Covernnent in the interest of
nati onal security, safety and health conpliance officers shall obtain the
appropriate security clearance. [Eff. 7/12/82] (Auth: HRS 8396-4)

(I'np: HRS 8396-4 and §396-6)
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8§12-51-4 bjection to inspection. (a) Upon a refusal to pernit a
safety and health conpliance officer, in the exercise of official duties, to
enter without delay and at reasonable times any place of enployment or any
pl ace therein, to inspect, review records, or question any enployer, owner,
operator, agent, or enployee, in accordance with section 12-51-3 or permt a
desi gnated representative of the enpl oyees to acconpany the safety and health
conpliance officer during the physical inspection of any workpl ace, the
safety and health conpliance officer shall term nate the inspection or
confine the inspection to other areas, conditions, structures, machines,
apparatus, devices, equipnment, materials, records, or interviews concerning
that no objection is raised. The safety and health conpliance officer shal
endeavor to ascertain the reason for the refusal, and shall imediately
report the refusal and the reason therefore to the director. The director
shall pronptly take action including conpul sory process if necessary.

(b) Conpul sory process shall be sought in advance of an attenpted
i nspection or investigation if in the judgnent of the director circunstances
exi st that nake the pre-inspection process desirable or necessary. Sone
exanpl es of circunmstances in that it may be desirable or necessary to seek
compul sory process in advance of an attenpt to inspect or investigate
include, but are not limted to, situations:

(1) When the enployer's past practice either inmplicitly or explicitly

indicated that a warrantl ess inspection will not be all owed;

(2) When an inspection is scheduled far fromthe |local office and
procuring a warrant prior to leaving to conduct the inspection would
avoid, in case of refusal of entry, the expenditure of significant
time and resources to return to the office, obtain a warrant, and
return to the worksite; and

(3) When an inspection includes the use of special equipnent or when the
presence of an expert or experts is needed in order to properly
conduct the inspection, and procuring a warrant prior to an attenpt
to inspect would alleviate the difficulties or costs encountered in
coordinating the availability of the equi pment or expert.

(c) Ex parte inspection warrants shall be the preferred form of

compul sory process in all circunmstances where conpul sory process is relied
upon to seek entry to a workplace under this section. [Eff. 7/12/82;
am 8/ 15/87] (Auth: HRS 8396-4) (Inp: HRS §396-4)
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8§12-51-5 Entry not a waiver. Any pernission to enter, inspect, review

records, or question any person, shall not inply or be conditioned upon a
wai ver of any cause of action, citation, or penalty under the law. Safety
and health conpliance officers are not authorized to grant any wai ver.
[Eff. 7/12/82] (Auth: HRS 8396-4) (Inp: HRS §396-4)
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8§12-51-6 Advance notice of inspections. (a) Advance notice of
i nspections nmay not be given, except:

(1) 1In cases of apparent inmmnent danger, to enable the enployer to

abate the danger as quickly as possible;

(2) In circunstances where the inspection can nost effectively be
conducted after regular business hours or where specia
preparations are necessary for an inspection;

(3) Wiere necessary to assure the presence of representatives of the
enpl oyer and enpl oyees or the appropriate personnel needed to aid
in the inspection; and

(4) In other circunstances where the director deternines that the
gi ving of advance notice would enhance the probability of an
effective and thorough inspection.

(b) In the situations described in subsection (a) above, advance notice
of inspections may be given only if authorized by the director, except that
in cases of apparent iminent danger, advance notice may be given by the
safety and health conpliance officer without this authorization if the
director is not imedi ately available. Wen advance notice is given, it
shall be the enployer's responsibility to pronptly notify the designated
representative of the enployees of the inspection, if the identity of the
representative is known to the enployer. Section 12-51-8(b) shall apply to
situations where there is no designated representative of the enpl oyees.

Upon the request of the enployer, the safety and health conpliance officer
shall informthe designated representative of the enpl oyees of the

i nspection, if the enployer furnishes the safety and health conpliance
officer with the identity of the representative and with other infornmation
that may be necessary to enable the officer to informthe representative
promptly of the inspection. An enployer who fails to conply with the
obligations to pronmptly informthe designated representative of the enployees
of the inspection or to furnish information that is necessary to enable the
safety and health conpliance officer to informthe representative pronptly of
the inspection, nay be subject to citation and penalty under the |aw.

Advance notice in any of the situations described in subsection (a) above
shall not be given nore than twenty four hours before the inspectionis
schedul ed to be conducted, except in apparent inmm nent danger situations and
in other unusual circunmstances and as otherw se required by the nature of the
inspection. [Eff. 7/12/82; am 8/15/87] (Auth: HRS §396-4)

(I'mp: HRS 8396-4 and 8§396- 8)

51-6-1



§12-51-7

8§12-51-7 Conduct of inspections. (a) Subject to section 12-51-3,

i nspections shall take place at tinmes and in places of enpl oynent as the
director, the adm nistrator, or the safety and health conpliance officer may
direct. At the beginning of an inspection, safety and health conpliance
officers shall present their credentials to the owner, operator, or agent in
charge at the establishnment, explain the nature and purpose of the

i nspection, and indicate generally the scope of the inspection and the
records specified in section 12-51-3 which they wish to review. However,
this designation of records shall not preclude access to additional records
specified in section 12-51-3.

(b) Safety and health conpliance officers may take environnmenta
sanpl es and take or obtain photographs related to the purpose of the
i nspection, enploy other reasonable investigative techni ques, and question
privately any enployer, owner, operator, agent, or enployee of an
establishnment. The term "enploy other reasonable investigative techni ques"

i ncludes, but is not Iimted to, the use of devices to neasure enpl oyee
exposures and the attachnent of personal sanpling equi pnent (such as

dosi neters, punps, badges, and other sim|ar devices) to enployees in order
to nmonitor their exposures.

(c) In taking photographs and sanples, safety and health conpliance
of ficers shall take reasonable precautions to insure that actions with
equi pment (such as flash- or spark-produci ng equi pnent) will not be
hazardous. Safety and health conpliance officers shall conply with al
enpl oyer safety and health rules and practices at the establishment being
i nspected, and they shall wear and use appropriate protective clothing and
equi pnent .

(d) Inspections shall be conducted in a manner to preclude unreasonable
di sruption of the operations of the enployer's establishment.

(e) At the conclusion of an inspection, the safety and health
conpliance officer shall confer with the enployer or their chosen
representative and informally advise either of them of any apparent safety or
heal th viol ations disclosed by the inspection. During this closing
conference, the enpl oyer shall be afforded an opportunity to bring to the
attention of the safety and health conpliance officer any information
regardi ng conditions in the workplace. [Eff. 7/12/82; am 5/28/83;
am 8/ 15/87] (Auth: HRS 8396-4) (Inp: HRS §396-4)
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8§12-51-8 Representatives of enployers and enpl oyees. (a) Safety and
heal th conpliance officers shall be in charge of inspections and interviews.
A representative of the enployer and a designated representative of the
enpl oyees shall be given an opportunity to acconpany the safety and heal th
conpliance officer during the physical inspection of any workplace for the
purpose of aiding an inspection. A safety and health conpliance officer may
permt additional enployer representatives and additional designated
representatives of the enployees when the officer determ nes that the
additional representatives will further aid the inspection. A different
enpl oyer and enpl oyee representative may acconpany the safety and health
conpl i ance officer during each different phase of an inspection if this wll
not interfere with the inspection.

(b) Safety and health conpliance officers shall resolve all disputes as
to whomis the representative authorized by the enpl oyer and enpl oyees for
the purpose of this section. |If there is no designated representative of the
enpl oyees, or if the safety and health conpliance officer is unable to
deternmine with reasonable certainty who is the designated representative, the
of ficer shall consult with a reasonabl e nunber of enpl oyees concerning
matters of safety and health in the workpl ace.

(c) The designated representative of the enpl oyees should be an
enpl oyee of the empl oyer. However, if, in the judgnent of the safety and
heal th conpliance officer, good cause has been shown why acconpani nent by a
third party who is not an enployee of the enployer (such as an industria
hygi eni st or a safety professional) is reasonably necessary to conduct an
effective and thorough physical inspection of the workplace, that third party
may acconpany the safety and health conpliance officer during the inspection

(d) Enpl oyee representatives are encouraged to participate in al
phases of the enforcenent proceedings. This includes the opening conference,
wal k around inspection, closing conference, and the informal conferences with
the adm ni strator.

(e) Safety and health conpliance officers are authorized to deny the
ri ght of acconpani nent under this section to any person whose conduct
interferes with a fair and orderly inspection. Wth regard to information
classified by an agency of the federal governnent in the interest of nationa
security, only persons authorized to have access to this information may
acconpany a safety and health conpliance officer in areas containing this
information. [Eff. 7/12/82; am 8/15/87] (Auth: HRS §396-4)

(I'np: HRS 8396-4 and 8396-8)
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8§12-51-9 Trade secrets. (a) At the commencenent of an inspection, the
enpl oyer may identify areas in the establishment which contain or which m ght
reveal a trade secret. |If the safety and health conpliance officer has no
clear reason to question this identification, information obtained in those
areas, including all negatives and prints of photographs and environnental
sanpl es, shall be | abeled "confidential-trade secret” and shall not be
di scl osed except in accordance with the | aw.

(b) Upon request of an enployer, the designated representative of the
enpl oyees under section 12-51-8 in that area shall be an enployee of the area
containing trade secrets. Where there is no designated representative or
enpl oyee, the safety and health conpliance officer shall consult with a
reasonabl e nunber of enployees who work in that area concerning matters of
safety and health. [Eff. 7/12/82; am 8/ 15/87] (Auth: HRS 8§396-4)

(I'mp: HRS 8396-4 and 8§396-13)
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8§12-51-10 Consultation with enployees. Safety and health conpliance
officers may consult with enployees concerning matters of occupational safety
and health to the extent necessary for the conduct of an effective and
t horough inspection. During the course of an inspection, any enpl oyee shal
be afforded an opportunity to bring any violation of the |law that exists in
the workplace to the attention of the safety and health conpliance officer
[Eff. 7/12/82] (Auth: HRS 8396-4) (Inmp: HRS 8396-4 and 8§396-8)
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8§12-51-11 Conplaints by enployees. (a) Any enpl oyee or their
desi gnated representative who believes that a violation of the |aw exists in
any wor kpl ace where the enpl oyee is enployed may request an inspection of the
wor kpl ace by giving notice of the alleged violation to the director, the
adm nistrator, or to a safety and health conpliance officer. The notice
shall be witten and state with reasonable particularity, the grounds for the
i nspection. It shall be signed by the enployee or their designated
representative. A copy shall be provided to the enployer or to the
enpl oyer's agent by the director, the admnistrator, or a safety and health
conpliance officer no later than at the time of inspection, except the
conpl ai nant' s name and the names of individual enployees shall not appear on

any record published, released, or made avail able by the departnment. In case
of inmm nent danger situations, a phone call shall be sufficient to initiate
i nspection activity. |In other cases, phone calls shall not be regarded as

official conplaints and nmay or may not be acted upon, at the discretion of
the director.

(b) If, upon receipt of notification, the director determ nes that the
notice neets the requirenents in subsection (a) above and there are
reasonabl e grounds to believe that the alleged violation exists, the director
shall cause an inspection to be made as soon as practicable to determne if
the alleged violation exists. |nspections made pursuant to this section
shall not be limted only to matters in the conplaint.

(c) Prior to or during any inspection of a workplace, any enpl oyee or
desi gnated representative of the enpl oyees enployed in that workpl ace may
notify the safety and health conpliance officer in witing of any violation
of the | aw which they have reason to believe exists in the workplace. Any
notice shall conply with subsection (a) above.

(d) Any enpl oyee who believes that he or she has been unfairly
di scharged, suspended, or refused pay for time spent engaged in inspection
related activities, or otherw se discrimnmnated agai nst by the enpl oyer for
reasons relating to the enpl oyee's exercising of rights under the | aw, such
as refusal to engage in unsafe work situations or for the filing of a
conplaint in accordance with subsection (a) above, may, within sixty days of
the alleged act of discrimnation, file a conplaint, setting forth in detai
the circunstances, with the departnent.

(1) Upon receipt of a conplaint, the departnment shall investigate, and
if discrimnation in violation of chapter 396, HRS, is found,
shall initiate appropriate action against the enpl oyer.

(2) The director may extend the sixty day filing period on recognized
equitable principles (i.e., where the enployer has conceal ed, or
m sl ed the enpl oyee regardi ng the grounds for discharge or other
adverse action) or where the discrimnation is in the nature of a
continuing violation.

(3) The pendency of a grievance-arbitration proceeding or filing with
anot her agency, anmong others, are unqualifying circunstances to
extend the sixty-day filing period. [Eff. 7/12/82; am 8/ 15/87;
am 3/29/99] (Auth: HRS 8396-4) (Inp: HRS 8396-4 and §396-8)
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8§12-51-12 Inspection or Investigation not warranted; informal review
If the director determ nes that an inspection or investigation is not
war r ant ed because there are no reasonabl e grounds to believe that a violation
or danger exists with respect to a conplaint under section 12-51-11, the
director shall notify the conplaining party in witing of that determ nation
The determination shall be without prejudice to the filing of a new conpl ai nt
nmeeting the requirenents of section 12-51-11(a). The conpl ai ning party may
obtain review of the determi nation by submtting a witten statenent of
position with the director. Upon the request of the conplaining party, the
director may hold a redeterm ning hearing in which the conplaining party may
orally present his views. After considering all witten and oral views
presented, the director shall affirmor reverse the prior determ nation not
to conduct an inspection or investigation and informthe conplaining party of
the decision and reasons. [Eff 7/12/82; am 8/15/87; am 1/10/03] (Auth: HRS
§396-4) (Inmp: HRS §396-4 and 8§396-8)
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8§12-51-13 I mminent danger. Wen a safety and health conpliance officer
concl udes, on the basis of an inspection, that conditions or practices exist
in any place of enploynment which could reasonably be expected to cause death
or serious physical harmimredi ately or before the i nm nence of the danger
can be elimnated through the enforcenent procedures otherw se provided by
the law, the officer shall informthe affected enpl oyees and enpl oyers of the
danger. The officer shall also informthe affected enpl oyees and enpl oyers
that he or she is recommending a civil action to restrain the enployers from
permtting the continuance of the dangerous conditions or practices in
accordance with the law. Appropriate citations and notices of proposed
penalties may be issued with respect to an inm nent danger even though, after
being i nformed of the danger by the safety and health conpliance officer, the
enpl oyer immedi ately elimnates the i nm nence of the danger and initiates
steps to abate the danger. [Eff. 7/12/82; am 8/15/87] (Auth: HRS 8396-4)
(I'mp: HRS 8§396-4)
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8§12-51-14 Citations. (a) The director shall review the inspection
report of the safety and health conpliance officer. |If, on the basis of the
report, the director believes that the enployer has violated a requirenment of
the |Iaw, of any standard, rule, or order adopted under the [aw, or of any
substantive rule published in this chapter, the director may consult with the
attorney general and shall issue a citation to the enployer. A citation
shall be issued even though, after being infornmed of an alleged violation by
the safety and health conpliance officer, the enployer immediately corrects
or initiates steps to correct the alleged violation. Any citation shall be
i ssued by the department with reasonabl e pronptness after conpletion of the
cl osing conference stipulated by section 12-51-7(e).

(b) Any citation shall describe with particularity the nature of the
all eged violation, including a reference to the |aw, standard, rule, or order
all eged to have been violated. Any citation shall also fix a reasonable tine
for the correction of the alleged violation.

(c) If acitation is issued for a violation alleged in a request for
i nspection under section 12-51-11(a) or a notification of violation under
section 12-51-11(c), a copy of the citation shall also be sent to the
enpl oyee or the designated representative who nmade the request or
notification. Also, if a conplaint-initiated inspection did not reveal a
violation, a notice shall be sent to the conpl ainant.

(d) After an inspection, if the director deternmnes that a citation is
not warranted with respect to a danger or violation alleged to exist in a
request for inspection under section 12-51-11(a) or a notification of
vi ol ati on under section 12-51-11(c), the informal review procedures in
section 12-51-12(a) shall be applicable. After considering all views
presented, the director shall uphold a prior determ nation, order a
rei nspection, or issue a citation, if it is believed that the inspection
di scl osed a violation

(e) Every citation shall state that the i ssuance of a citation does not
constitute a finding that a violation of the |law has occurred unless there is
a failure to contest or unless, if contested, the citation is affirmed by the
appeal s board.

(f) No citation nmay be issued to an enpl oyer because of a rescue
activity undertaken by an enpl oyee of that enployer with respect to an
i ndi vidual in inmnent danger unless:

(1) (A) The enployee is designated or assigned by the enployer to have

responsibility to performor assist in rescue operations, and

(B) The enployer fails to provide protection of the safety and
heal th of such enpl oyee, including failing to provide
appropriate training and rescue equi pnent; or

(2) (A) The enployee is directed by the enpl oyer to performrescue

activities in the course of carrying out the enployee's job
duties, and

(B) The enployer fails to provide protection of the safety and
heal th of such enployee, including failing to provide
appropriate training and rescue equi pnent; or

(3) (A) The enployee is enployed in a workplace that requires the

enpl oyee to carry out duties that are directly related to a
wor kpl ace operation where the likelihood of |ife-threatening
accidents is foreseeable, such as a workpl ace operation where
enpl oyees are located in confined spaces or trenches, handle
hazar dous waste, respond to emergency situations, perform
excavations, or performconstruction over water; and

(B) The enployee has not been designated or assigned to perform or
assist in rescue operations and voluntarily elects to rescue
an individual; and
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(4)

(O

For

The enpl oyer has failed to instruct enpl oyees not designated
or assigned to performor assist in rescue operations of the
arrangenents for rescue, not to attenpt rescue, and of the
hazards of attenpting rescue w thout adequate training or
equi pnment .
purposes of this policy, the term"imm nent danger" neans the

exi stence of any condition or practice that could reasonably be
expected to cause death or serious physical harm before the
condition or practice can be abated. [Eff. 7/12/82; am 8/15/87,
am 1/26/96] (Auth: HRS 8§396-4) (Inp: HRS §396-4)
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8§12-51-15 Proposed penalties. (a) After or concurrent with the
i ssuance of a citation, and within a reasonable time after the term nation of
the inspection, the director shall notify the enployer by certified mail or
by personal service by the safety and health conpliance officer of the
proposed penalty under the law. Any notice of proposed penalty shall state
that the proposed penalty shall be the final order and not subject to review
by any court or agency unless, within twenty cal endar days fromthe date of
recei pt of notice, the enployer files a notice of contest in accordance with
section 12-51-19 for review of the order in accordance with the | aw.

(b) The director shall deternine the ampbunt of any proposed penalty,
gi ving due consideration to the appropriateness of the penalty with respect
to the size of the business, the gravity of the violation, the good faith of
t he enpl oyer, and the history of previous violations in accordance with the
I aw.

(c) Appropriate penalties nmay be proposed with respect to an all eged
vi ol ati on even though, after being infornmed of the alleged violation by the
safety and health conpliance officer, the enployer immediately corrects or
initiates steps to correct the alleged violation. [Eff. 7/12/82; am 8/ 15/87;
am 8/10/95] (Auth: HRS 8396-4) (lnmp: HRS 88396-4, 396-10)
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8§12-51-16 Posting of citations. (a) Upon receipt of any citation under
the law, the enployer shall i mrediately post an unedited copy of the
citation, at or near each place an alleged violation referred to in the
citation occurred, except as specified in subsection (b) bel ow

(b) Where, because of the nature of the enployer's operations, it is
not practicable to post the citation at or near each place of alleged
violation, the unedited citation shall be posted in a prom nent place where
it will be readily observable by all affected enpl oyees. For exanple, where
enpl oyers are engaged in activities that are physically dispersed, the
citation nay be posted at the l|ocation to which enployees report each day.
Where enpl oyees do not primarily work at or report to a single |location, the
citation shall be posted at the location fromwhich the enpl oyees operate to
carry out their activities. The enployer shall take steps to ensure that the
citation is not altered, defaced, or covered by other materi al

(c) A copy of each citation shall remain posted until the violation has
been corrected, or for three working days, whichever is later. The filing by
the enpl oyer of a petition to contest under section 12-51-19 shall not affect
the enpl oyer's posting responsibility under this section unless and until the
appeal s board issues a final order vacating the citation

(d) An enployer who appeals a citation to the director shall post the
petition for contest in the sane |ocation where the citation is posted, and
the petition shall explain the reasons for the contest. The enployer may
al so indicate that specified steps have been taken to correct the violation.

(e) Any enployer failing to conply with this section shall be subject
to citation and penalty in accordance with the law. [Eff. 7/12/82;
am 8/ 15/ 87; am 8/10/95] (Auth: HRS 8396-4) (Inp: HRS §8396-4, 396-10)
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8§12-51-17 Mdification of correction period. (a) An enployer may
petition for a nodification of the correction date when a good-faith effort
to conply with the correction requirenents of a citation has been nmade and
when correction has not been conpl eted because of factors beyond the
reasonabl e control of the enpl oyer.

(b) The petition shall be postnmarked or if not mailed, received by the
director no later than the close of the next business day foll owi ng the date
on which correction is required. |If not nmailed, the date of receipt by the
director shall be the date stanped on the petition by the director. The
petition may be filed at a |l ater date, if exceptional circunstances and good
cause are shown.

(c) The witten petition shall include:

(1) Al steps taken to achieve conpliance within the correction period;

(2) Specific additional tine needed;

(3) Reasons additional tinme is necessary;

(4) Interimsteps taken to safeguard enpl oyees against the cited

hazards; and

(5) Certification that a copy of the petition has been posted and, if

appropriate, provided to the designated representative of affected
enpl oyees.

(d) The petition shall be posted for ten days along with the origina
citation that was posted according to the requirenents in section 12-51-16.

(e) The director shall issue an order either affirm ng or nodifying the
correction time requirenent. [Eff. 7/12/82; am 8/15/87; am 8/ 10/ 95;
am 11/16/96; am 4/11/98] (Auth: HRS 8396-4) (lnp: HRS 8396-4)
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8§12-51-18 Enpl oyee contests of correction period. (a) Any enployee or
their designated representative may file a witten notice of contest of the
initial correction period stated in a citation or order with the director
alleging that the period of time fixed for correction is unreasonabl e,
provi ded the notice is postmarked or if not nmiled, received by the director
within twenty cal endar days after the citation or order has been posted. |If
not mailed, the date of receipt by the director shall be the date stanped on
the contest by the director.

(b) Any enployee or their designated representative may file a witten
noti ce of contest to an enployer's petition for nodification of the
correction date or request an informal conference under section 12-51-21
However, failure to file this notice of contest which must be postmarked or
if not mailed, received by the director within ten cal endar days of the date
of posting of the petition or of service upon a designated representative
shall constitute a waiver of any further right to object to the petition. |If
not mailed, the date of receipt by the director shall be the date stanped on
the contest by the director.

(c) The director shall advise the appeals board of a notice of contest
upon recei pt of any notice of contest.

(d) The appeals board shall afford an opportunity for a hearing on any
noti ce of contest. The affected enpl oyees or their designated
representatives shall be provided an opportunity to participate as parties to
heari ngs on notices of contest.

(e) At any hearing on a notice of contest of an enployer petition for a
nodi fication of the correction period, the enployer shall have the burden of
proving the requirenents for a petition in section 12-51-17(a).

[Eff. 7/12/82; am 8/15/87; am 8/10/95; am 11/16/96; am 7/ 10/ 97]
(Auth: HRS 8396-4) (lnp: HRS 88396-4, 396-10)
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8§12-51-19 Enployer contests of citation, proposed penalty or both.
Any enpl oyer to whom a citation and notice of proposed penalty has been
i ssued may petition the director for review of the citation and notice
pursuant to the rules of the appeals board within twenty days of the receipt
by the enpl oyer of the notice of proposed penalty. Each notice of contest
shal |l specify whether it is regarding the citation, the proposed penalty, or
both. This petition shall be an original, and shall be served on the
di rector and nmust be postrmarked, or if not mailed, received by the director
within twenty cal endar days of the receipt by the enployer of the citation
and notice of proposed penalty. |If not mailed, the date of receipt by the
director shall be the date stanped on the contest by the director. The
departnment will forward a copy of the petition to the appeals board. A de
novo hearing shall be held by the appeals board. Copies of each contest
petition shall be posted where they shall be readily observed by all affected
enpl oyees. [Eff. 7/12/82; am 8/ 15/87; am 8/10/95; am 11/ 16/ 96]
(Auth: HRS 8396-4) (lnmp: HRS 88396-4, 396-11)
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8§12-51-20 Failure to correct a violation. (a) If an inspection
di scl oses that an enployer has failed to correct an alleged violation for
which a citation has been issued within the period permtted for its
correction, the director may consult with the attorney general, and the
director shall notify the enployer, by certified nail or by personal service
by a safety and health conpliance officer, of the failure and of the
addi ti onal penalty proposed under chapter 396-10, HRS, by reason of the
failure.

(b) Any enployer receiving a notification of failure to correct a
violation and of the proposed additional penalty may petition the director to
review the order pursuant to the rules of the appeals board. The petition
nmust be postrmarked or if not mailed, received by the director within twenty
cal endar days of the receipt by the enployer of the notification of failure
to correct a violation and of the proposed additional penalty. If not
mai | ed, the date of receipt by the director shall be the date stanped on the
contest by the director. Copies of each contest petition shall be posted
where they will be readily observable by all affected enpl oyees and a copy
shall be provided to their designated representative.

(c) Each notification of the failure to correct a violation and of the
proposed additional penalty shall state that it shall be the final order and
not subject to review by any court or agency unless, within twenty cal endar
days fromthe date of receipt of the notification, the enployer petitions in
accordance with section 12-51-19, the director for review of the order in
accordance with the law. [Eff. 7/12/82; am 8/15/87; am 8/10/95; am 11/ 16/ 96]
(Auth: HRS 8396-4) (lnmp: HRS §8396-4, 396-10, 396-11)
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8§12-51-21 Informal conferences. At the request of an affected
enpl oyer, enployee, or their respective designhated representative, the
director may hold an informal conference for the purpose of discussing any
i ssues raised by an inspection, citation, notice of proposed penalty, or
notice of intention to contest.
(1) |If the conference is requested by the enployer, an affected
enpl oyee or their designated representative shall be afforded an
opportunity to participate, at the discretion of the director.
(2) If the conference is requested by an enpl oyee or their designated
representative, the enployer shall be afforded an opportunity to
participate, at the discretion of the director
(3) Any party may be represented by counsel at the conference.
(4) No informal conference or request for an informal conference shal
operate as a stay of any twenty-day period for filing a petition
for appeal under section 12-51-19. [Eff. 7/12/82; am 8/15/87]
(Auth: HRS 8396-4) (Inp: HRS 8§8396-4)
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8§12-51-22 Abatenent verification. (a) Purpose. HI OSH s inspections
are intended to result in the abatenment of violations of the Hawai
occupational safety and health act. This section sets forth the procedures
H OSH wi || use to ensure abatenment. These procedures are tailored to the
nature of the violation and the enpl oyer's abatenent actions.
(b) Scope and application. This section applies to enployers who
receive a citation for a violation of the Hawaii occupational safety and
health | aw, chapter 396, HRS
(c) Definitions.
(1) Abatenent nmeans action by an enployer to conply with a cited
standard or regulation or to elimnate a recogni zed hazard
identified by H OSH during an inspection.
(2) Abatenent date neans:
(A) For an uncontested citation item the |ater of:
(i) The date in the citation for abatenent of the
vi ol ati on;
(ii) The final date established as a result of a petition
for nodification of the abatenent date (PMA); or
(iii) The date established in a citation by an inform
settl enment agreenent.
(B) For a contested citation itemfor which the Hawaii | abor and
i ndustrial relations appeals board has issued a final order
affirming the violation, the later of:
(i) The date identified in the final order for abatenent;
(ii) The date conmputed by adding the period allowed in the
citation for abatement to the final order date; or
(iii) The date established by a formal settlenent agreenent.
(3) Affected enpl oyees neans those enpl oyees who are exposed to the
hazard(s) identified as violation(s) in a citation
(4) Final order date neans:
(A) For an uncontested citation item the twentieth cal endar day
after the enployer's receipt of a citation
(B) For a contested citation item
(i) The thirtieth day after the date on which a decision
or order of the Hawaii |abor and industrial relations
appeal s board has been filed; or

(ii) The thirtieth day after the date on which an appropriate
State court issues a decision affirmng the violation

(5) Movabl e equi prent means any machi ne or device, powered or
unpowered, that is used to do work and is capable of being noved
within or between worksites.

(d) Abatenent certification.

(1) Wthin five cal endar days after the abatenment date, the enployer
nmust certify to HH OSH that each cited violation has been abated,
except as provided in paragraph (d)(2).

(2) The enployer is not required to certify abatement if the H OSH
conpl i ance officer:

(A) Observes during the on-site portion of the inspection, wthin
twenty four hours after a violation is identified, that
abat ement has occurred; and

(B) Notes in the citation that abatenent has occurred.

(3) The enployer's certification that abatenment is conplete nust
i nclude, for each cited violation item in addition to the
i nformati on required by paragraph (i), the date and nethod of
abatenent and a statement that affected enpl oyees and their
representatives have been informed of the abatenent.

Not e to paragraph (d): Appendix A contains a sanple abatenment
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certification letter.

(e) Abatenent documentation.

(1) The enployer nust submit to H OSH, along with the information on
abatenment certification required by paragraph (d)(3) of this
section, docunents denpnstrating that abatement is conplete for
each willful or repeat violation and for any serious violation for
which HIOSH i ndicates in the citation that such abat enent
docunentation is required.

(2) Docunents dempnstrating that abatenent is conplete may include,

but are not limted to, evidence of the purchase or repair of
equi pnent, photographic or video evidence of abatement, or other
witten records.

) Abatenent plans.

) HOSH may require an enployer to subnmt an abatenent plan for each
cited violation (except an other-than-serious violation) when the
time permtted for abatenment is nore than ninety cal endar days. If
an abatenent plan is required, the citation nust so indicate.

(2) The enployer nust subnit an abatement plan for each cited
violation within twenty-five cal endar days fromthe final order
date when the citation indicates that such a plan is required.

The abat enent plan nust identify the violation and the steps to be

taken to achi eve abatenent, including a schedule for conpleting

abat enent and, where necessary, how enployees will be protected
fromexposure to the violative condition in the interimunti
abatenent is conplete.

Note to paragraph (f): Appendix B contains a sanple abatenent plan

form

(9) Progress reports.

(1) An enployer who is required to submt an abatenent plan may al so
be required to submit periodic progress reports for each cited
violation. The citation nust indicate:

(A) That periodic progress reports are required and the citation
items for which they are required;

(B) The date on which an initial progress report nust be
subnmi tted, which may be no sooner than thirty cal endar days
after subni ssion of an abatenent plan;

(C) \Wether additional progress reports are required; and

(D) The date(s) on which additional progress reports nust be
subm tted.

(2) For each violation, the progress report nust identify, in a single
sentence if possible, the action taken to achi eve abatenment and
the date the action was taken.

Note to paragraph (g): Appendix B contains a sanple progress report

form

(h) Enployee notification.

(1) The enployer nust inform affected enpl oyees and their
representative(s) about abatement activities covered by this
section by posting a copy of each docunment submitted to HI OSH or a
sunmary of the document near the place where the violation
occurred.

(2) Were such posting does not effectively inform enployees and their
representatives about abatenent activities (for exanple, for
enpl oyers who have mobil e work operations), the enployer nust:

(A) Post each document or a summary of the docunment in a |location
where it will be readily observable by affected enpl oyees and
their representatives; or

(B) Take other steps to comunicate fully to affected enpl oyees
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(3)

(4)

(2)
(3)

and their representatives about abatenment activities.

The empl oyer must inform enpl oyees and their representatives of

their right to exam ne and copy all abatenent docunments submtted

to H OSH

(A) An enployee or an enployee representative nust subnit a
request to exam ne and copy abatenent docunents within three
wor ki ng days of receiving notice that the docunents have been
subm tted.

(B) The enployer nmust conply with an enpl oyee's or enpl oyee
representative's request to exam ne and copy abat enent
docunents within five working days of receiving the request.

The empl oyer must ensure that notice to enpl oyees and enpl oyee

representatives is provided at the sane tinme or before the

information is provided to H OSH and that abatenment docunents are:

(A) Not altered, defaced, or covered by other material; and

(B) Renmin posted for three working days after subnmission to
HI OSH

Transmi tti ng abat enent docunents.

The enpl oyer nust include, in each subnission required by this

section, the follow ng information:

(A) The enployer's nanme and address;

(B) The inspection nunber to which the subm ssion rel ates;

(C) The citation and item nunbers to which the subni ssion
rel ates;

(D) A statenment that the information submtted is accurate; and

(E) A signature of the enployer or the enployer's authorized
representative.

The date of postmark by the United States Postal Service is the

date of submi ssion for mail ed docunments. For documents transmitted

by ot her neans, the date HIOSH fil e-stanps the docunent is the
date of subm ssion.

Movabl e equi pnent .

For high gravity violations involving novabl e equi pnent, the H CSH

i nspector shall attach a danger tag to the operating controls or

to the cited conponent of equi pnent that is capable of being noved

within the worksite or between worksites.

Use of the cited conponent of equipment that has a danger tag

attached is prohibited.

For medium and | esser gravity violations the enpl oyer nust use a

warning tag or attach a copy of the citation to the operating

controls or to the cited conponent of equi pnent that is capabl e of
bei ng noved within or between jobsites. The warning tag:

(A) nust appropriately warn enpl oyees about the nature of the
violation involving the equi pnent, and

(B) nust identify the location of the citation issued.

Note to paragraph (j)(3): Attaching a copy of the citation to the

equi pnent is deened by HIOSH to neet the posting requirenment of section
12-51-16. Non- Mandatory appendi x C contains a sanple tag that enployers
may use to nmeet this requirenent.

(4)

(5)

If the violation has not already been abated, a warning tag or
copy of the citation nust be attached to the equi pnent i medi ately
after the enployer receives the citation for both hand-held and
non- hand- hel d equi pnent .

For the construction industry, a tag that is designed and used in
accordance with sections 12-110-2 and 12-119.1-1 is deened by

H OSH to neet the requirements of this section when the

i nformati on required by paragraph (j)(3) is included on the tag.
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(6) The enployer nust assure that the tag or copy of the citation
attached to novabl e equi prent is not altered, defaced, or covered
by other material.

Note to paragraph (j)(6): A mediumor |esser gravity violation is

deened by HI OSH to have been abated if the cited equi pment has been

renoved from service by tagging it out-of-service or is no | onger
within the enpl oyer's control
(7) The enployer nust assure that the tag or copy of the citation
attached to novabl e equi pnment renmins attached until
(A) A H OCSH inspector or authorized representative deternines
that the high gravity hazard has been abated and renpves the
tag; or

(B) The medium and | esser gravity violation has been abated and
all abatenent verification docunents required by this
regul ati on have been submitted to H OSH;, or

(C) The Hawaii | abor and industrial relations appeals board or
appropriate court issues a final order vacating the citation.

Note to paragraph (j)(7): |If the enployer believes that the gravity of

t he hazard has been reduced fromthe tinme of the inspection, the

enpl oyer may notify HI OSH to conduct a re-inspection. |f the inspector

agrees that the gravity of the hazard has been reduced, the danger tag

may be renmpved. In sone cases, it may be replaced by the warning tag.

If the tag issued was for a nediumor |esser gravity violation, the

enpl oyer may renove the warning tag simnultaneously with notification to

H OSH that the cited violation has been abated.

Appendi ces to Section 12-51-22--Abatenent Verification
Not e:  Appendices A through C provide information and nonmandatory

gui del i nes to assi st enployers and enpl oyees in conplying with the
appropriate requirenents of this section.
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Appendi x A to Section 12-51-22--Sanple Abatenent-Certification
Letter (Nonmandatory)

(Narme), Director
Department of Labor and Industrial Relations-H OSH
830 Punchbow St. Room 423
Honol ul u, Hawaii 96813-5017
[ Conpany's Nane]
[ Conmpany' s Address]
The hazard referenced in Inspection Nunber [insert 9-digit #] for
violation identified as: Citation [insert #] and item[insert #] was
corrected on [insert date] by (how corrected - docunentation required):

Citation [insert #] and item[insert #] was corrected on [insert date] by
(how corrected - docunentation required):

Citation [insert #] and item[insert #] was corrected on |
(how corrected - docunentation required):

nsert date] by

Citation [insert #] and item[insert #] was corrected on |
(how corrected - docunentation required):

nsert date] by

Citation [insert #] and item[insert #] was corrected on |
(how corrected -docunentation required):

nsert. date] by

Citation [insert #] and item[insert #] was corrected on |
(how corrected - docunentation required):

nsert date] by

Citation [insert #] and item[insert #] was corrected on |
(how corrected - docunentation required):

nsert date] by

Citation [insert #] and item[insert #] was corrected on [
(how corrected - docunmentation required):

nsert date] by

| attest that the information contained in this docunent is accurate and that
the affected enpl oyees and their representative(s) have been inforned of the

abat enent activities nmentioned above and of their right to exam ne and copy
this and all other abatenent documents submitted to H OSH

Signature & Title

Typed or Printed Name

Dat e
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Appendi x B to Section 12-51-22--Sanple Abatenent Pl an or
(Nonmandat ory)

(Narme), Director
Department of Labor and Industrial Relations-H OSH
830 Punchbow St. Room 423
Honol ul u, Hawaii 96813-5017
[ Conpany' s Nane]
[ Conpany' s Address]
Check one:
Abatenent Plan [ ]
Progress Report [ ]

I nspecti on Number
Page of

Citation Nunber(s)

Item Nunber (s)

§12-51-22

Progress Report

Proposed Conpl etion
Conpl eti on Dat e(f or
Action Date (for progress

abat enment reports
pl ans only) only)

1

2

3

4

5

6

7
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Date required for final abatement:
| attest that the information contained in this docunent is accurate and that
the affected enployees and their representative(s) have been inforned of the
abat enent activities nmentioned above and of their right to exam ne and copy
this and all other abatenent docunents submitted to H OSH

Signature & Title

Typed or Printed Name

Dat e

Name of primary point of contact for questions:
[ optional ]

Tel ephone nunber:
* Abat enent plans or progress reports for nore than one citation item my be
conbined in a single abatenent plan or progress report if the abatenent
actions, proposed conpletion dates, and actual conpletion dates (for progress
reports only) are the sanme for each of the citation itens.
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O

WARNING

EQUIPMENT HAZARD
CITED BY HIOSH

EQUIPMENT CITED:

HAZARD CITED:

FOR DETAILED INFORMATION
SEE HIOSH CITATION POSTED AT:

BACKGROUND COLOR--ORANGE

BACKGROUND COLOR - ORANGE
MESSAGE COLOR — BLACK
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Sampl e Danger Tag

O
DANGER

EQUIPMENT
USE
PROHIBITED

EQUIPMENT CITED:

HAZARD CITED:

SEE HIOSH CITATION

REMOVAL PROHIBITED
UNLESS AUTHORIZED BY HIOSH

BACKGROUND COLOR- - RED
MESSAGE COLOR- - BLACK

[Eff. 10/23/97; am 4/11/98; am 3/29/99; am 1/10/03] (Auth: HRS 8396-4) (I np:
HRS §396-4)
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