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Article XV 

REVISION AND AMENDMENT 

METHODS OF PROPOSAL 

Section 1. Revisions of or amendments to this constitution may be 
proposed by constitutional convention or by the legislature. 

CONSTllUlONAL CONVENTION 

Section 2. The legislature may submit to the electorate at any general or 
special election the question, "Shall there be a convention to propose a revision 
of or amendments to the Constitution?" If any ten-year period shall elapse during 
which the question shall not have been submitted, the lieutenant governor shall 
certify the question, to be voted on at the fmt general election following the 
expiration of such period. 

ELECTION OF DELEGATES 

If a majority of the ballots cast upon such question be in the aifirmative. 
delegates to the convention shall be chosen at the next regular election unless the 
legislature shall provide for the election of delegates at a special election. 

Notwithstanding any provision in this constitution to the contrary, other 
than Section 3 of Article XIV, any quaiifted voter of the district concerned shall 
be eligible to membership in the convention. 

Unless the legislature shall otherwise provide, there shall be the same num- 
ber of delegates to the convention, who shall be elected from the same areas, and 
the convention shall be convened in the same manner and have the same powers 
and privileges, as nearly as practicable, as provided for the convention of 1968. 

ORGANIZATION; PROCEDURE 

The convention shall determine its own organization and rules of procedure. 
It shall be the sole judge of the elections, returns and qualScations of its members 
and, by a two-thirds vote, may suspend or remove any member for cause. The 
governor shall NI any vacancy by appointment of a qualified voter from the 
district concerned. 

RATIFICATION; APPROPRIATIONS 

The convention shall provide for the time and manner in which the proposed 
constitutional revision or amendments shall be submitted to a vote of :he elector- 
ate. The revision or amendments shall be effective only if approved at a general 
election by a majority of all the votes tallied upon the question, this majority 
constituting at least thirty-five percent of the total vote cast at the election, or at 
a special election by a majority of all the votes tallied upon the question, this 
majority constituting at least thirty percent of the total number of registered 
voters. 

The provisions of this section shall be self-executing, but the legislature shall 
make the necessary appropriations and may enact legislation to facilitate their 
operation. [Am Const Con 1968 and election Nov 5, 1968 ] 



AMENDMENTS PROPOSED BY LEGISLATURE 

Section 3. The legislature may propose amendments to the constitution by 
adopting the same, in the manner required for legislation, by a two-thirds vote 
of each house on frnal reading at any session, after either or both houses shall have 
given the governor at least ten days' written notice of the final form of the 
proposed amendment, or, with or without such notice, by a majority vote of each 
house on final reading at each of two successive sessions. 

Upon such adoption, the proposed amendments shall be entered upon the 
journals, with the ayes and noes, and published once in each of four successive 
weeks in at least one newspaper of general circulation in each senatorial district 
wherein such a newspaper is published, within the two months' period irnmediate- 
ly preceding the next general election. 

At such general election the proposed amendments shall be submitted to the 
electorate for approval or rejection upon a separate ballot. 

The conditions of and requirements for ratification of such proposed amend- 
ments shall be the same as provided in Section 2 of this article for ratification at 
a general election. 

VETO 

Seetion 4. No proposal for amendment of the constitution adopted in ei- 
ther manner provided by this article shall be subject to veto by the governor. 

CONFLICTING REVISIONS OR AMENDMENTS 

Section 5. if a revision or amendment proposed by a constitutional con- 
vention is in conflict with a revision or amendment proposed by the legislature 
and both are submitted to the electorate at the same election and both are 
approved, then the revision or amendment proposed by the convention shall 
prevail. If conflicting revisions or amendments are proposed by the same body 
and are submitted to the electorate at the same election and both are approved, 
then the revision or amendment receiving the highest number of votes shall 
prevail. [Add Const Con 1968 and election Nov 5, 19681 



Chapter 1 
INTRODUCTION 

The Constitution of the State of Hawaii in section 1 of Article XV provides 

2 methods for initiating amendments to or revising the constitution. 

One of these methods is through amendments proposed by the legislature, 

which has, since 1959, proposed 16 constitutional amendments. Of this number, 

11 were ratified, but one was superseded by a similar amendment proposed by 

the 1968 Constitutional Convention. 1 

The second way to initiate constitutional change is through the 

constitutional convention method. It was employed for the first time in 1968, 

with the convening of the second constitutional convention in Hawaii since its 

annexation by the United States in 1898. The 1968 Constitutional Convention 

proposed 23 amendments of which 22 were ratified by the voters in the general 

election in November of 1968. 

The first constitutional convention held after 1898 was convened in 1950 

pursuant to section 1, Act 334, Session Laws of Hawaii 1949: 

In order that Hawaii may be admitted into the Union on equal 
footing with the original states, a convention for the purpose of 
forming a constitution and state government and otherwise preparing 
for such admission as a state shall be held, and the acts of said 
convention shall be submitted to the people as provided in this Act. 

Hawaii at that time was organized as a territory, and its powers of 

government were conferred by an act of Congress, the Hawaiian Organic Act of 

1 9 0 0 . ~  Under such circumstances, the authorization for the holding of a 

constitutional convention would, ordinarily, have been derived from Congress 3 

The 1949 territorial legislature and not Congress, however, authorized the 1950 

Constitutional Convention to draft the first Constitution for the State of 

Hawaii 4 
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The 1968 and 1978 Constitutional Conventions were initiated by the Hawaii 

State Legislature as provided for in the Hawaii Constitution. The 1978 

Constitutional Convention will be held pursuant to Act 2 ,  1976 Hawaii Session 

Laws; Act 17, 1977 Hawaii Special Session Laws, and Article XV of the Hawaii 

Constitution. 

Act 2 ,  1976 Hawaii Session Laws, provided for the submission of the 

question, "Shall there be a convention to propose a revision of or amendments to 

the ~ons t i t u t i on?"~  The question was posed to the electorate at the general 

election in November, 1976, at which time the majority of the electorate voted in 

favor of the constitutional convention. 6 

Subsequently, the legislature, in response to the popular affirmation to 

the constitutional convention question, enacted Act 17, 1977 Hawaii Special 

Session Laws, which provided the machinery for the election of delegates, for 

their compensation and other expenses, for submission of the convention's 

work, and for other convention preparations. 

If Act 2 ,  1976 Hawaii Session Laws, had not been enacted, it would have 

been obligatory upon the lieutenant governor to submit the constitutional 

convention question at the general election of 1978. This obligation stems from 

section 2 of Article XV, Hawaii Constitution: 

. . .  If any ten-year period shall elapse during which the question 
shall n o t  have been submitted, the lieutenant governor shall certify 
the question, t o  be voted on a t  the f i r s t  general election fol lowing 
the expiration of such period. 

The 10-year period begins with the year 1966 since that was the year in 

which the question of a constitutional convention was last submitted to the 

voters. The next 10-year period begins in 1976 because of Act 2 ,  1976 Hawaii 

Session Laws. 

The constitution also provides recourse to the people if Act 17, 1977 Hawaii 

Special Session Laws, had not been enacted by the legislature or if the 

legislature had failed to provide for the election of delegates after the question 
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had been posed and voted in the affirmative by the electorate. The Hawaii State 

Constitution provides that: 
7 

Unless the legislature shall otherwise provide, there shall be 
the same number of delegates to the convention, who shall be elected 
from the same areas, and the convention shall be convened in the same 
manner and have the same powers and privileges as nearly as 
practicable, as provided for the Constitutional Convention of 1968. 

The same section further states: 8 

The provisions of this section shall be self-executing, but the 
legislature shall make the necessary appropriations and may enact 
legislation to facilitate their operation. 



Chapter 2 
CONSTITUTIONAL CONVENTION POWERS- 

SCOPE AND LIMITATIONS 

A constitutional convention may be defined as an assembly of delegates or  

representatives selected by the people for the purpose of forming or revising 

the constitution or portions thereof .' As such, i t :  

(1) Has the right to exercise all powers necessary for the 
accomplishment of this purpose; but 

(2 )  Exercises delegated powers and not inherent powers which 
rest with the people. 

The identification of these powers can be brought to Light by first  

examining the restrictions and limitations on the powers of the Hawaii 

Constitutional Convention. 

Limitations Imposed by the United States Constitution 

A limitation on the powers of the constitutional convention is the United 

States Constitution which provides the following: 

No S t a t e  s h a l l  e n t e r  i n t o  any Treaty,  Al l iance ,  o r  Confederation; 
grant  L e t t e r s  of Marque and Repr i sa l ;  coin Money; emit B i l l s  of 
Cred i t ;  make any Thing but  gold and s i l v e r  Coin a  Tender i n  Payment 
of Debts; pass  any B i l l  of At ta inder ,  ex pos t  f a c t o  Law, o r  Law 
impairing t h e  Obligat ion of Contracts ,  o r  grant  any T i t l e  of 
Nobi l i ty .  

No S t a t e  s h a l l ,  without the  Consent of t h e  Congress, l a y  any Imposts 
or  Duties  on Imports o r  Exports,  except what may be absolu te ly  
necessary f o r  executing i t ' s  inspec t ion  Laws: and the  n e t  Produce of 
a l l  h t i e s  and Imposts, l a i d  by any S t a t e  on Imports o r  Exports,  
s h a l l  be f o r  t h e  Use of t h e  Treasury of the  United S t a t e s ;  and a l l  
such Laws s h a l l  be sub jec t  t o  t h e  Revision and Control of the  
Congress. 

No S t a t e  s h a l l ,  without t h e  Consent of Congress, l a y  any Duty of 
Tonnage, keep Troops, o r  Sh ips  of War i n  time of Peace, e n t e r  i n t o  
any Agreement o r  Compact with another S t a t e ,  o r  with a  fore ign  Power, 
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or engage in War, unless actually invaded, or i n  such imminent Danger 
as w i l l  n o t  admit  of delay.2 

The constitutional convention is subject to this and all other provisions of 

the U .S .  Constitution since the U .S .  Constitution is the "Supreme Law of the 

Land". 3 

The United States shall guarantee t o  every State i n  this  Union a 
Republican Form of Government, and shall  protect each of them against 
Invasion; and on Application of the Legislature, or of the Executive 
(when the Legislature cannot be convened) against domestic Violence. 

This is the only limitation on the internal government structure of the 

state. The repubIican form of government, referred to, has been defined as "a 

government by representatives chosen by the people". 
5 

By summary, the Bill of ~ i g h t s ~  in: 

1 Amendment 1 guarantees the freedom of speech, press, 
assembly, and religion; 

(2) Amendments 2 and 3 are concerned with the right of the 
people to keep and bear arms and the quartering of soldiers; 

(3 )  Amendments 4 through 8 cover procedural protection in 
criminal and civil trials, and eminent domain proceedings and 
prohibits the deprivation of "life, liberty or property without 
due process of law"; and 

(4) Amendments 9 and 10 confirm the idea of reserved powers to 
the States or to the people and "exclude any interpretation 
by which owers beyond those which were granted might be 
assured. " Q 

The Citizens of each State shall be entitled to all Privileges and Immunities of 

Citizens in the several States. 8 

Prior to the Civil War, there was question whether 2 sections of the U . S . 

Constitution, the due process clause of the Fifth Amendment and the privileges 

and immunities clause of Article I V ,  could limit the powers of the state just as it. 

limited the powers of the national government. The U .  S .  Supreme Court, 

however, narrowly hrerpreted these 2 sections as applicable only to the national 
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g ~ v e r n m e n t . ~  The ratification of the Fourteenth Amendment resurfaced the 

question of the limitations imposed upon the states by these U .  S.  constitutional 

provisions allowing a more liberal interpretation by the Supreme Court. 10 

A l l  persons born o r  n a t u r a l i z e d  i n  t h e  United S t a t e s ,  and 
sub jec t  t o  t h e  j u r i s d i c t i o n  t h e r e o f ,  a r e  c i t i z e n s  of t he  United 
S t a t e s  and of t h e  S t a t e  wherein they  r e s i d e .  No S t a t e  s h a l l  make o r  
enforce any law which s h a l l  abridge t h e  p r i v i l e g e s  o r  immunities of 
c i t i z e n s  of t h e  United S t a t e s ;  nor s h a l l  any S t a t e  deprive any person 
of l i f e ,  l i b e r t y ,  o r  proper ty ,  without  due process  of law; nor deny 
t o  any person wi th in  i t s  j u r i s d i c t i o n  t h e  equal p r o t e c t i o n  of t h e  
laws. 

This section, part of the Fourteenth Amendment, includes the guarantees 

of (1) equal protection, (2) due process, and (3 )  privileges and immunities, 

concepts which have been defined and expanded by Congress and the Supreme 

Court to assure the protection of civil liberties of all persons in the United 

States against actions by the states. Therefore, the U. S .  constitutional 

provisions relating to civil liberties and immunities are valid limitations upon the 

powers of the states and their constitutional conventions. 11 

Another limitation on the constitutional convention is the prohibition 

against withdrawing a state from the Union. This limitation is not based on a 

specific provision of the U .  S .  Constitution, but on a legal viewpoint of the 

whole document; "The Constitution, in all its provisions, looks to an 

indestructible Union, composed of indestructible States. ,,I2 

Limitations Imposed by the Congressional Enabling Act 

Another area of federal limitations upon the states is through the 

congressional enabling act providing for the constitutional convention which 

drafts the first state constitution. The authority of Congress to enumerate 

such limitations is predicated upon its constitutional power to admit new states 

into the Union and its constitutional duty to guarantee a republican form of 

government to each state. 
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With regards to Congress' power over the admission of a state:'" 

(1) [Provisions Fulfilled b_y Admission of the State.] ... congress 
may require, under penalty of denying admission, that the 
organic law of a new state at the time of admission shall be - 
such as to meet its approval; thus, congress may require, as a 
condition to its consent, that any provision which it thinks 
proper shall be embodied in the organic law of the proposed 
state at the time of admission, and, until altered or repealed 
by proper state action after admission, such a condition is to 
be taken as a part of the fundamental law of the state.. . . 

( 2 )  [Compacts or Legislation Intended to Operate in the Future and 
within conceded Powers of C o n k  - -  over the Subject. 1 
... derive their force from the existing powers of congress 
under other provisions of the federal Constitution, rather than 
from any compact or consent by the state, and are valid as, in 
so far as they are proper federal legislation, regardless of the 
form in which they are enacted. 

( 3 )  [Compacts or Legislation Intended to Operate in the Future but 
which ~ e s t z c t  the Powers of the ~ e w  State in Matters Otherwise - - - - - - 
Exclusively within -- the a of State Power.] . . .  there is no 
power in congress to prescribe . . .  conditions, operating to limit 
in the future the legislative power of a new state over matters 
in their nature confided exclusively to the states as a part of 
their sovereign powers; their equality with the older states 
cannot be impaired in such matters by the provisions of enabling 
acts or conditions otherwise imposed by congress on, and at the 
time of. admission. 

The Admission Act for Hawaii14 includes: 

(1) The boundaries of the state; 

(2) The adoption of the Hawaiian Homes Commission Act of 1920 as 
part of the state constitution; and 

(3 )  The conditions and reservations concerning grants of land 
and other property. 

Although, the acceptance of these limitations &-as a requisite to admission 

to the United States in 1959, there exists, some question whether the 1978 

Constitutional Convention would be bound by the same limitations binding the 

original constitutional convention or  constitution. 15 
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In the landmark case of Cayle -- v .  smith,16 the U . S .  Supreme Court held 

that the limitations imposed upon the state as a condition of admission into the 

Union remain valid if  such limitations are based on Congress' constitutional 

power over subject matter." Therefore, the 1978 Constitutional Convention, in 

defining its powers with respect to the Admission Act, must review the validity 

of each limitation in the light of whether they fall within the conceded powers of 

Congress. 18 

Limitations Imposed by the State Constitution 

Although some state constitutions have provisions which state, for 

instance, that the bill of rights may never be changed by future constitutional 

conventions, "as a general principle.. . the convention is independent of any 

restrictions on its powers contained in a previous constitution.. . . The very 

purpose of a convention is to revise and amend the previous constitution, and 

nothing therein contained can prevent its doing so if the people have conferred 

plenary power upon the convention. "19 The provisions relating to the 

constitutional amendment and revision process and procedures are exceptions to 

the general principle, however. 

In the Hawaii Constitution there are only a few limitations on 

constitutional conventions. These are outlined as follows : 

The Legislature. The extent of legislative restrictions on convention .- 

powers has been a subject of much debate. A survey of the history of the 

constitutional convention has revealed that there are varying opinions 

concerning its powers, ranging from the Supreme Sovereign theory to that of a 

body limited by, and subordinate to, the legislature. Full support is not given 
20 to either theory : 

The f i r s t  appears t o  run counter t o  the concept of ordered and stable 
government; the second may easily cripple the freedom of a c t i o n  of 
the convention. 
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Generally, it can be said that: 

(1) The Supreme Sovereign theory, an outgrowth of the 
revolutionary constitutional conventions of the colonial 
period, holds little effectiveness today because of the 
established procedures for revising the c ~ n s t i t u t i o n ; ~ ~  and 

(2) The constitutional convention, like the legislature, is a 
regular organ of the state; neither is subordinate to the 
other and each operates independently within its proper 
sphere of .22 

The primary purpose or power of the constitutional convention is to 

propose a revision of or amendments to the constitution. On the other hand, 

the power to enact legislation belongs exclusively to the legislature. 23 

These distinctions would seem to preclude the convention from 

appropriating state funds24 or  passing legislation such as a constitutional 

ordinance which "resembles an ordinary act of legislation dealing with specific 

matters, but .  . .takes precedence over the existing constitution and is 

unchangeable by ordinary legislation". 25 

The 1950 Constitutional Convention was empowered to adopt ordinances 

which would require ratification by the people to become effective, but the 

power to adopt ordinances was never exercised by the 1950 delegates. The 

reason for this might have been as stated in standing committee report no. 70 of 

the 1950 Constitutional Convention dated June 13, 1950: 

Although this Convention, under H.R. 49, has authority to amend 
Section 213 of the Act [Hawaiian Homes Commission Act of 19201, 
either in the Constitution or by ordinance, it was the opinion of the 
Committee that it was preferable to leave matters of such statutory 
nature to the Legislature, and that inclusion of such matters may 
tend to confuse the electors who have the right and duty of 
ratrfication of the ~onstitution.26 

While the constitutional convention is not subordinate to the legislature, 

the act of the legislature, which provides for the convention call and in which 

the limitations are stated, may become a restriction upon the convention when 
17 approved by the people. - *  i.ikewise the legislative provisions for the election of 

delegates pursuant ra the convention call are aiso binding: 



O R G A N I Z A T I O N  A N D  P R O C E D U R E S  

... if the legislature in calling the convention provides that it 
shall be restricted in power and the delegates are elected pursuant 
to the act, the restraint on the power of the convention is really 
imposed not by the legislature but by the people.*a 

In Hawaii, legislative restrictions in the convention call are precluded by 

the constitution since the convention call question is specifically stated: 29 

Shall there be a convention to propose a revision of or amendments to 
the Constitution? 

Legislative restrictions on the constitutional convention itself would also 

seem to be precluded by the Hawaii Constitution, which expressly provides that 

the provisions of Article XV, section 2, relating to the constitutional convention 

shall be self-executing. Since the intent of a self-executing clause is to make 

the provision complete in itseif without the aid of supplemental or enabling 

legislation, it would appear that the legislature could neither abridge, extend, 

nor otherwise alter the existence of the constitutional convention. 30 

The Hawaii Constitution also provides, however, that "the legislature 

shall make the necessary appropriations and may enact legislation to facilitate 

their ~ p e r a t i o n " . ~ ~  The constitution does not mention what course of action 

would be available to the constitutional convention should the legislature decide 

not to appropriate any money or decide to limit so severely the appropriations 

that convention activities would be hampered. Fortunately it does not appear 

that this problem will be encountered by the 1978 Constitutional Convention, 

since the legislature has already made the necessary appropriations for the 

convention. 32 

Another possible threat to the autonomy of the constitutional convention is 

the provision, "Vnless - the 1- ~- shall otherwise -- provide, there shall be the 

same number of delegates to the convention, who shaii be elected from the same 

areas, and the convention shall be convened in the same manner and have the 

same powers and privileges, as nearly as practicable, as provided for the 

convention of 1968. t'33 (emphasis added). Should conditions and circumstances 

change such that it is necessary that a subsequent constitutional convention 


































































































































































































