June 28, 1990

Ms. Bl ossom Kaonoh
Hauul a, Hawaii 96717
Dear Ms. Kaonohi :

Re: Public Inspection of Vital Statistic Records Mintained
by the Departnment of Health

This is in reply to your letter dated COctober 18, 1989,
requesting an advi sory opinion concerning your right to inspect
vital statistic records naintained by the Departnent of Health,
for the purpose of perform ng conmerci al geneal ogi cal research.

| SSUE PRESENTED

Whet her vital statistic records maintained by the Departnent
of Health ("DCOH') are government records which are subject to
public inspection and copyi ng under the Uniform I nformation
Practices Act (Modified), chapter 92F, Hawaii Revised Statutes,
("U PA").

BRI EF ANSWER

Under the U PA, agencies nust disclose "[g]overnnent records
whi ch, pursuant to . . . a statute of this State, are expressly
authorized to be disclosed to the individual requesting access."
Haw. Rev. Stat. 8 92F-12(b)(2) (Supp. 1989). On the contrary,
agencies are not required by the U PA to disclose "[g]overnnment
records which, pursuant to state or federal law. . . are
protected fromdisclosure.” Haw Rev. Stat. b 92F-13(4) (Supp
1989) .

Section 338-18, Hawaii Revised Statutes, expressly restricts
access to vital statistic records. Specifically, a person may
not inspect a particular vital statistic record unless the DOH is
satisfied that such person is "the registrant, the spouse of the
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regi strant, parent of the registrant, a descendant of the
regi strant, a person having a comon ancestor with the
regi strant, a person or agency acting on behalf of a registrant,

a personal representative of the registrant's estate . . . and
that the information contained therein is necessary for the
determ nati on of personal or property rights.” Haw. Rev. Stat. b

338-18(b) (1985). It is not clear whether the word "and" in
section 338-18(b), Hawaii Revised Statutes, was intended to be
used in the conjunctive sense by the Legislature.

Interpreting section 338-18, Hawaii Revised Statutes,
consistently with the nodel |egislation upon which it was based
and the legislative history of the 1977 anmendnents to this
section, and avoiding a construction which would produce
unreasonabl e results, we conclude that the word "and" was
intended to be used disjunctively. Specifically, we conclude
that as long as the DOH is satisfied that the person seeking to
i nspect and copy a particular vital statistic record stands in
the required relationship to the registrant, that person need not
al so establish that the information is "necessary for the
determ nati on of personal or property rights."

Further, insofar as section 338-18(b), Hawaii Revi sed
Statutes, permts the descendant of a registrant to inspect that
registrant's vital records, in our opinion "a person or agency
acting on behalf of" a descendant of a registrant may inspect
that registrant's vital records. Those who don't stand in the
relationship to the registrant required by section 338-18(b),
Hawaii Revised Statutes, may inspect a particular vital statistic
record if the DOH is satisfied that the information is "necessary
for the determ nation of personal or property rights." Wether
one stands in the relationship required by section 338-18(b),
Hawaii Revised Statutes, is left to the determnation of the DOH
not the Ofice of Information Practices ("OP"'). Simlarly,
whet her the information is "necessary for the determ nation of
personal or property rights" nust also be determ ned by the DCH
not the A P.

However, if the vital event reflected in the records
occurred nore than 75 years ago, any person may inspect that
vital record under section 338-18(e), Hawaii Revised Statutes. -
Simlarly, index data concerning vital events may al so be
i nspected wi thout the showi ng required by section 338-18(b),
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Hawaii Revi sed Statutes, by virtue of section 338-18(d), Hawaii
Revi sed St atutes

FACTS

Pursuant to chapter 338, Hawaii Revised Statutes, the DOH s,
Research and Statistics Ofice, Vital Records Section, conpiles,
mai ntai ns, and preserves "public health statistics.”™ Public
health statistics "includes the registration, preparation,
transcription, collection, conpilation, and preservation of data
pertaining to births, adoptions, legitimations, deaths, fetal
deaths, norbidity, marital status, and data incident thereto."
Haw. Rev. Stat. b 338-1 (1985). The DOH s vital records for the
City and County of Honolulu date as far back as the year 1865.

You have requested an advi sory opinion concerning your right
to inspect and copy vital statistic records, incident to the
per f ormance of geneal ogical research on a commerci al basis.

DI SCUSSI ON

The U PA, the State's new public records |aw, provides
that "[a]ll governnment records are open to public inspection
unl ess access is closed or restricted by law." Haw. Rev. Stat.
8 92F-11(a) (Supp. 1989). This general rule of agency disclosure
also reflects a legislative intention that specific statutes
which restrict or grant access to governnment records control over
the U PA s general access provisions. Thus, the U PA does not
requi re agencies to disclose "[g]overnnent records which,
pursuant to state or federal law . . . are protected from
di sclosure.” Haw. Rev. Stat. 8 92F-13(4) (Supp. 1989).
Simlarly, the U PA requires the disclosure of "[g]overnnent
records which, pursuant to . . . a statute of this State, are
expressly authorized to be disclosed to the individual requesting
access." Haw. Rev. Stat. 8 92F-12(b)(2). Therefore, an
exam nation of chapter 338, Hawaii Revised Statutes, i s necessary
to determ ne whether access to vital statistic records is closed
or restricted by statute, or whether these governnent records are
expressly authorized to be discl osed.

First, we note at the outset that the original birth
certificates of persons who were born out of wedl ock, or who have
been adopted, are sealed by the DOH and public access to such
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records nust be by order of a court of record. See Haw. Rev.
Stat. Pb 338-20, 338-20.5, 338-21 (1985 & Supp. 1989).

Wth respect to vital records which are not "seal ed,"
section 338-18, Hawaii Revised Statutes, expressly restricts
access to vital statistic records, while at the sanme tineg,
expressly authorizes the disclosure of such records to those with
a particular status. Section 338-18, Hawaii Revised Statutes,
st at es:

8338-18 Disclosure of records. (a) To protect
the integrity of vital statistics records, to insure
their proper use, and to insure the efficient and proper
adm nistration of the vital statistics system it shal
be unl awful for any person to permt inspection of, or
to disclose information contained in vital statistics
records, or to copy or issue a copy of all or part of
any such record, except as authorized by this part, or
by such regul ation as the departnent of health may nake.

(b) The departnent shall not permt inspection
of the records, or issue a certified copy of a
certificate, or part thereof, unless it is satisfied
that the applicant therefor is the registrant, the
spouse of the registrant, parent of the registrant, a
descendant of the registrant, a person having a common
ancestor with the registrant, a | egal guardi an of the
regi strant, a person or agency acting on behalf of the
regi strant, a personal representative of the registrant's
estate, or by order of a court of conpetent jurisdiction,
and that the information contained therein i s necessary
for the determ nation of personal or property rights.

(c) The departnment may permt the use of data
contained in public health statistical records for
research purposes only, but no identifying use thereof
shal | be made.

(d) Index data consisting of name, age, and sex
of the registrant and date, type and file nunber of
the vital event and such other data as the director
may aut horize may be nmde available to the public.
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(e) The departnment nmay permt persons worKking
on geneal ogy projects access to mcrofilmor other
copies of vital records of events that occurred nore
t han seventy-five years prior to the current year.

(f) Subject to this section, the departnent may
direct its local agents to nmake a return upon filing
of birth, death, and fetal death certificates with
them of certain data shown thereon to federal, state,
territorial, county, or rmunicipal agencies. Paynent
by such agencies for such services may be nmade as the
departnent shall direct. [Enphases added.

By use of the word "and” in section 338-18(b), Hawai i
Revi sed Statutes, the statute, on its face, appears to require
that the DOH be satisfied that the information is "necessary for
the determ nation of personal or property rights," before anyone
may i nspect a particular vital statistic record. Exam nation of
the legislative history of section 338-18, Hawaii Revised
Statutes, may therefore be useful in arriving at the legislative
intent behind the provisions of this statute. Further, such an
exam nation is essential in light of section 1-18, Hawaii Revised
Statutes, which states that in interpreting a statute, "[e]ach of
the terms "or' and "and' has the neaning of the other or of
bot h."

Al though "registrant” is not defined by chapter 338, Hawai i
Revised Statutes, it is apparent fromthe DOH s statutory duty to
regi ster births, adoptions, deaths, and marriages, that a
registrant is the person referred to in a certificate relating to
a vital event. Section 338-18(b), Hawaii Revised Statutes,
guot ed above, specifically lists those persons who may i nspect
vital records relating to births, marriages, and deaths. The
| egi slative history of section 338-18(b), Hawaii Revised
Statutes, establishes that this |ist of persons who may inspect
vital records was added by the Legislature in 1977. See Act
approved May 31, 1977, chi. 118, 1977 Haw. Sess. Laws 218.

Bef ore the adoption of Act 118, a person who w shed to inspect
vital statistic records had to establish that they had "a direct
and tangible interest in the matter recorded, and that the
information contained therein is necessary for the determ nation
of personal or property rights.” Haw Rev. Stat. § 338-18(c)
(1976). The legislative coonmttee reports concerning Act 118
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illustrate that the renoval of the "direct and tangible interest”
requirenent, and its replacenent with a specific list of those
eligible to inspect vital records, was done with the intention of
clarifying the | aw

Your committee agrees that defining the persons to
whom i nspection or issuance of copies of certificates
may be nade is desirable in view of the problens
involved with interpreting who are persons who have
"direct and tangible interest” as required under
present | aw.

H R Stand. Comm Rep. No. 567, 9th Leg., 1977 Reg. Sess., Haw.
H J. 1551 (1977); S. Stand. Comm Rep. No. 601, 9th Leg., 1977
Reg. Sess., Haw. S.J. 1112 (1977) (enphasis added).

Chapter 338, Hawaii Revised Statutes, was enacted in 1949
and is nodel ed after the UniformVital Statistics Act ("Uniform
Act") drafted and adopted by the National Conference of
Comm ssioners on Uniform State Laws in 1929.1 Section 23(3) of
the Uni form Act stated:

The state registrar shall not permt inspection of
the records or issue a certified copy of a
certificate or part thereof unless he is satisfied
that the applicant therefor has a direct interest

in the matter recorded and that the information
therein contained is necessary for the determ nation
of personal or property rights. [Enphasis added.]

In 1966, the Uniform Act was w t hdrawn, havi ng becone obsol ete.
See Handbook of the National Conference of Comm ssioners on
Uniform State Laws 425, 428 (1966). The Prefatory Note to the
Uni form Act did not indicate what "direct interest” or "necessary
to the determ nation of personal or property rights" neant.

It is also of interest to note that section 338-18, Hawaii
Revi sed Statutes, closely resenbles sections 24 and 25(1) of the

1See HHR Stand. Comm Rep. No. 820, 25th Terr. Leg., 1949 Reg. Sess.,
Haw. H.J. 2026, 2027 (1949) ("The bill is patterned after a uniformcode in
force in many states").
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Model Vital Statistics Act? ("Mdel Act") drafted by the National
Center for Health Statistics, and approved by the Council of
State Governnents, through its Commttee on Suggested State
Legislation. Versions of this Mdel Act date as far back as
1907. Mbst recently, revisions to the Model Act were adopted in
1977. According to the Council of State Governnents, the Mde
Act was intended to replace the 1942 UniformVital Statistics
Act. See Suggested State Legislation 109 (1961).

Section 25(1) of the Mbdel Act reads in pertinent part:

2Section 24 of the Mbdel Act, as revised, reads:

Section 24. [Disclosure of Information from
Vital Records.] (a) To protect the integrity of
vital records, to ensure their proper use, and to
ensure the efficient and proper adm nistration of the
systemof vital statistics, it shall be unlawful for
any person to permt inspection of, or to disclose information contained
in vital records, or copy or
i ssue a copy of all or part of any such record except
as authorized by this act and by regul ation or by
order of [court of conpetent jurisdiction].
Regul ati ons adopted under this section shall provide
for adequate standards of security and
confidentiality of vital records.

(b) The state agency nay authorize by
regul ation the disclosure of information contained in
vital records for research purposes.

(c) Appeal s from deci si ons of custodi ans of
vital records, as designated under authority of
Section 6(b), who refuse to disclose information, or
to permt inspection or copying of records as
prescribed by this section and regul ations issued
hereunder, shall be made to the state regi strar whose
deci si ons shall be bindi ng upon such custodi ans.

(d) VWhen 100 years have el apsed after the date
of birth, or 50 years have el apsed after the date of
death, marriage or [divorce, dissolution of
marriage, or annulnent], the records of these events
in the custody of the state registrar shall becone
public records and i nformati on shall be made
avai l abl e in accordance with regul ati ons which shal
provide for the continued saf ekeepi ng of the records.
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Section 25. [Copies or Data fromthe System of
Vital Statistics.] |In accordance with Section 24 and the
regul ati ons adopted pursuant thereto:

(1) The state registrar [and other custodi an(s)
of vital records authorized by the state registrar to
i ssue certified copies] shall upon receipt of a
witten application issue a certified copy of a vital
record in his or her custody or a part thereof to any
applicant having a direct and tangible interest in
the vital record . . . . [Enphases added. ]

The Conmittee on Suggested State Legislation, during the
sane year that section 338-18(b), Hawaii Revised Statutes, was
anended, also drafted Model State Vital Statistic Regulations to
help interpret and apply the Model Act. Wth respect to the
di sclosure of vital statistic records, Regulation 12 provides:

(a) To protect the integrity of vital records:

(1) The state registrar or other custodians of
vital records shall not permt inspection of, or
di scl ose information contained in vital statistic
records, or copy or issue a copy of all or part of
any such record unless he or she is satisfied that
the applicant has a direct and tangible interest in
such record.

(i) The registrant, a nmenber of his or her
i medi ate famly, his or her guardian, or their
respective legal representatives shall be considered
to have a direct and tangible interest. QOhers may
denonstrate a direct and tangi bl e interest when
information is needed for determ nation or
protection of a personal or property right
[ Enphases added. ]

Thus, the 1977 Mbdel Regul ations, |ike the 1977 anmendnents to
section 338-18(b), Hawaii Revised Statutes, enunerate a |ist of
persons who have a special status in relation to a registrant, or
by definition, have a "direct and tangible interest” in the
registrant's vital statistic record. However, under the Model
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Act, and its acconpanying regul ations, others who do not stand in
a specific relation to the registrant nay inspect vital statistic
records if necessary for the "determ nation or protection of a
personal or property right." However, as discussed earlier in
this opinion, inits 1977 anmendnents to section 338-18(b), Hawaii
Revised Statutes, the Legislature left undisturbed the statute's
apparent requirenent that the DOH be satisfied that information
sought to be inspected is "necessary for the determ nation of
personal or property rights."

We believe that a construction of the word "and" used in
section 338-18(b), Hawaii Revised Statutes, to nean "or" best
conports the statutes's context, its reason and spirit, and the
current adm nistrative application of this statute by the DCH
Further, as set forth below, a conclusion that "and" in section
338-18, Hawaii Revised Statutes, is used conjunctively woul d
produce unreasonable results. First, the legislative history of
the 1977 anendnments establish that they were intended to clarify
and codify the DOH s past practice and policy of restricting
access to vital records to the person naned in the vital record,
their famly nmenbers, or authorized agents or persons acting on
their behalf. 1In a letter to the chairman of the House Health
Comm ttee dated February 16, 1977, the then Director of Health,
in support of the 1977 amendnents, stated:

There is frequently confusion and di sagreenent as to
what constitutes a "direct and tangible interest”

when deci di ng whet her an individual has the right to
receive a copy of a vital record. Present regul ations
and policy restrict issuance of certified copies of
vital records to persons naned on the record, famly
menbers, authorized agents or persons acting in their
behal f.

A Bill for an Act Relating to Vital Statistics Registration,
Hearing on H B. No. 202, before the House Health Commttee, 9th
Leg., Reg. Sess. (1977) (witten testinony of Ceorge A L. Yuen,
Director of Health) (enphasis added).

Simlarly, the legislative conmttee reports to the 1977
amendnents to section 338-18, Hawaii Revised Statutes, establish
that like the 1977 Mddel Regul ations, the anendnment was i nt ended
to define "the persons to whominspection or issuance of copies
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of certificates may be nade." Additionally, chapter 338, Hawaii
Revi sed Statutes, is substantially patterned upon the Uniform and
Model Acts of 1949 and 1959. Section 1-24, Hawaii Revised
Statutes, declares that "[a]ll provisions of uniformacts adopted
by the State shall be so interpreted and construed as to

ef fectuate their general purpose to nake uniformthe |aws of the
states and territories which enact them"™ Requiring those who
stand in the requisite legal or famlial relation to the
registrant to show, in addition, that the information is
necessary for the determ nation of personal or property rights,
woul d be repugnant to the intention of the drafters of the Model
Act that only persons who do not stand in that relation nmust nake
such a showing. See Mddel Regulation No. 12(a)(1)(i). Upon the
enactnent of an act patterned after nodel |egislation, the
intention of the drafters of the uniformact becones the
intention of the Legislature. See Mhs v. Aetna Casualty &
Surety Co., 349 N.W2d 580 (Mnn. 1984); 2A Sands Sut herl and
Statutory Construction 8§ 52.05 (1984 rev. ed. & 1989 Supp.).

Lastly, were we to construe the use of the word "and" in
section 338-18(b), Hawaii Revised Statutes, to be used in the
conjunctive sense, the statute woul d produce unreasonabl e
results. For exanple, the beneficiary under a life insurance
policy who is totally unrelated to the person insured by the
policy, would not be permtted to obtain a copy of the insured's
death certificate without court order, even though the
certificate is necessary for the determ nation of the
beneficiary's property rights. Nor, under these circunstances,
woul d the life insurance conpany be authorized to obtain a
certified death certificate, it standing in no spousal or
famlial relation to the deceased registrant. Simlarly, a
person who is divorced would not be permtted to i nspect and copy
a certificate relating to their former spouse's remarri age,
because that person is no | onger the "spouse of the registrant,”
even though a copy of the certificate nmay be necessary to prove
t hat spousal support should be term nated, a determ nation of a
property right.

Accordingly, we conclude that if t he person seeking a copy
of a particular vital record is "the registrant, the spouse of
the registrant, parent of the registrant, a descendant of the
regi strant, a person having a comobn ancestor with the
regi strant, a |legal guardian of the registrant, a person or
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agency acting on behalf of the registrant, or a personal
representative of the registrant's estate,” they may inspect and
copy the registrant's vital record wi thout satisfying the
Registrar that the information is "necessary for the

determ nation of personal or property rights.” Qhers, we
conclude, may inspect or copy a vital record when the Registrar -
is satisfied that the information contained therein is "necessary
for the determ nation of personal or property rights." However,
whet her a person who wi shes to inspect a vital record is "the
regi strant, the spouse of the registrant, a descendant of the
registrant," or other person referred to in section 338-18(b),
Hawai i Revised Statutes, is left to the determ nation of the DOH
not the OP. Simlarly, whether the inspection of a vital record
"is necessary for the determi nation of personal property rights”
nmust al so be determ ned by the DCH

In turning to the question presented, a literal reading of
section 338-18(b), Hawaii Revised Statutes, would not appear to
permt third party access to vital records for geneal ogi cal
research, unless access is "necessary to the determ nation of
personal or property rights.” Specifically, while the first
cl ause of subsection (b) permts "a person or agency acting on
behal f of the registrant” to inspect the registrant's vital
record, it does not expressly permt such person or agency to
inspect the vital records of the registrant's ancestors. It is a
cardinal rule of statutory construction that a litera
application of a statute should not be chosen where to do so
woul d produce an absurd or unjust result and would be clearly
i nconsistent with the purposes and policies of the statute.
Sherman v. Sawyer, 63 Haw. 55, 621 P.2d 346 (1980). Therefore,
we believe that if a descendant of the registrant can inspect the
registrant's vital records, a person or agency acting on behal f
of the descendant shoul d have access too.

An additional exam nation of section 338-18, Hawaii Revi sed
Statutes', provisions relating to the inspection of index data
woul d be instructive. Subsection (d) of section 338-18, Hawaii
Revi sed Statutes, provides:

(d) Index data consisting of nanme, age, and sex of
the registrant and date, type, and file nunber of the
vital event and such other data as the director may
aut hori ze may be nmade avail able to the public.
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Thi s subsection was created by the Legislature as part of the
1977 amendnents to section 338-18, Hawaii Revised Statutes. The
| egi sl ative history of these anmendnents indicates that this

| anguage was added to facilitate geneal ogi cal research

Your Commttee al so recogni zed requests for
i nformation concerning vital events, especially for
geneal ogy purposes.

As a result, the bill allows the departnent to
provide a data index to be nade available to the
public in order to accomodat e these requests.

H R Stand. Comm Rep. No. 230, 9th Leg., 1977 Reg. Sess., Haw.
H J. 1386 (1977). Thus, notw thstandi ng the | anguage of section
338-18(c), Hawaii Revised Statutes, which permts the use of
vital records data for research purposes if "no identifying use"
is made, subsection (d) permts the DOH to nake i ndex data

avai lable to the public. Consistent with the provisions of
subsection 338-18(d), Hawaii Revised Statutes, the DOH shoul d
continue its present practice of making these indices public.

Lastly, consistent with the provisions of the Mdel Act,
subsection 338-18(e), Hawaii Revised Statutes, provides that
records of vital events that occurred nore than 75 years ago may
be i nspected and copi ed for geneal ogy projects, wthout the
showi ng requi red by subsection 338-18(b), Hawaii Revised
Statutes. Thus, persons totally unrelated to the registrant my
i nspect records of vital events that occurred nore than 75 years
ago, without a show ng that the information is "necessary for the
determ nati on of personal or property rights.”

CONCLUSI ON

We concl ude that a person seeking to inspect a vital record
relating to an event that occurred |less than 75 years ago nmay
i nspect a vital record wi thout denonstrating that the information
IS necessary for the determ nation of personal or property
rights, only if the DOH is satisfied that the person stands

in the spousal, famlial, or other relation set forth in
section 338-18(b), Hawaii Revised Statutes. Conversely, if a
person seeking to inspect or copy a vital record does not stand
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in the spousal, famlial or other relation set forth in section
338-18(b), the person may inspect the record only if the
Registrar is satisfied that the information is "necessary for the
determ nation of personal or property rights.” \Wether a person
seeking to inspect a vital record stands in the relation to the
regi strant required by section 338-18(b), Hawaii Revised
Statutes, is left to the determnation of the DOH. Simlarly,
whet her access to vital records is necessary to the determ nation
of personal and property rights, nust also be determ ned by the
DCOH

However, records of vital events which occurred nore than 75
years ago, and index information concerning vital events, are
open to inspection by the general public, since access to these
records is neither "closed or restricted by law." Haw. Rev.

Stat. § 92F-11(a) (Supp. 1989).

Very truly yours,
Hugh R Jones
Staff Attorney
HRJ: sc
cc: Honorable John Lew n
Director of Health
Dr. Alvin Onaka
State Registrar
Department of Health

APPROVED:

Kat hl een A. Cal | aghan
Director
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