Note: Current rule is in black. The SPO and Bardusch agreed
upon deletions are stricken and in black, and the SPO and
Bardusch agreed upon additions are underscored and in blue.
Differences between the SPO and Bardusch versions are
highlighted. BIA suggested changes are in green.

DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendments to Chapter 3-125 (Interim)
Hawaii Administrative Rules

July 17, 2008

1. Section 3-125-2, Hawall Administrative Rules
(Interim), 1s amended to read as follows:

“83-125-2 Change orders #e in goods and services
contracts. (a) A change order is a written order signed by
the procurement officer, directing the contractor to make
changes which the “changes clause™ of the contract
authorizes the procurement officer to order without the
consent of the contractor.

(b) The following paragraphs—paragraph, or similar
statements statement expressing the intent of #he this

paragraphs—paragraph, shall be included in all contracts
for goods and services:

“Changes Clause

(1) *“Change—<clause- Generally. By written order, at
any time, and without notice to any surety, the
procurement officer may, unilaterally, order of
the contractor:

(A) Changes in the work within the scope of the
contract; and

(B) Changes in the time of performance of the
contract that do not alter the scope of the
contract work.*

(2) =Adjustments of price or time for performance. If
any change order increases or decreases the
contractor’s cost of, or the time required for,
performance of any part of the work under this
contract, an adjustment shall be made and the
contract modified in writing accordingly. Any
adjustment in contract price made pursuant to
this clause shall be determined, where
applicable, in accordance with the price

adjustment clause [eof—this contractor-as
negetiatedT] included pursuant to 83-125-12(a).
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Failure of the parties to agree to an adjustment
in contract price shall be resolved iIn accordance
with the price adjustment clause included

iursuant to §3—125—12iaii1iiEi-

Failure of the parties to agree to an
adjustment in time shall not excuse the
contractor from proceeding with the contract as
changed, provided that the procurement officer
promptly (normally within 10 days after the
changed work commences) and dully makes the
provisional adjustments in [payment—eF] time
| for—the direct costs of the work-as changed| as
the State procurement officer deems reasonable.
The right of the contractor to dispute the
contract price or time required for performance
or both shall not be waived by i1ts performing the
work, provided however, that it follows the
written notice requirements for disputes and
claims established by the contract er—these

SPO récommends highlighted portion be deleted.

“Time period for claim. Except as may be
provided otherwise by HRS §8 103D-501(b), the
contractor must file a written claim disputing
the contract price or time provided in a change
order within ten days after receipt of a written
change order, unless the-such period for filing
is extended by the procurement officer in
wiTtings—the—contractor—shallrespond—with—a
clatm—Foranadjustment. The requirement for
filing a timely written ¥espense claim cannot be
waived and shall be a condition precedent to the
assertion of a claim.>

“Claim barred after final payment. No claim

by the contractor for an adjustment hereunder
shall be allowed 1If written—response the claim is
not given received by the procurement officer
prior to final payment under this contract.“
“Claims Other claims not barred. In the absence
of such a change order, nothing in this clause
shall be deemed to restrict the contractor’s




right to pursue a claim under the contract or for
breach of contract.”” [Eff 12/15/95; am and comp
NOV 17 1997; am 1 (Auth: HRS
§8103D-202, 103D-501) (Imp: HRS 8§103D-501)

Justification: Changes made in response to Act 291, 2006
Session Laws of Hawaii, which amended HRS § 103D-501 by
adding new requirements affecting the change order process.
Minor changes made for clarification.

2. Section 3-125-3, Hawaii Administrative Rules
(Interim), is amended to read as follows:

“83-125-3 Modifications to goods and services
contracts. (a) A contract modification iIs a written
alteration within the scope of the contract to
specifications, delivery point, rate of delivery, period
of performance, price, quantity, or other provisions of a
contract accomplished by mutual action of the parties to
the contract.

(b) The following elauses—paragraph, or similar
statements statement expressing the intent of the clauses
this paragraph, shall be included in all contracts for
goods and services:

“Modifications Clause

(1) =Contract modification. By a written order, at

any time, and without notice to any surety, the

procurement officer, subject to mutual agreement

of the parties to the contract and all

appropriate adjustments, may make modifications

within the general scope of this contract to

include any one or more of the following:

(A) Drawings, designs, or specifications, for
the goods to be furnished;

(B) Method of shipment or packing;

(C) Place of delivery;

(D) Description of services to be performed;

(E) Time of performance (i.e., hours of the day,

days of the week, etc.);

(F) Place of performance of the services; or

(G) Other provisions of the contract
accomplished by mutual action of the parties
to the contract.®

(2) *“Adjustments of price or time for

performance. If any modification increases or
decreases the contractor’s cost of, or the time




required for, performance of any part of the work
under this contract, an adjustment shall be made
and the contract modified in writing accordingly.
Any adjustment in contract price made pursuant to
this clause shall be determined, where
applicable, 1n accordance with the price
adjustment clause of this contract or as
negotiated.>

(3) =Claim barred after final payment. No claim by
the contractor for an adjustment hereunder shall
be allowed I1If written—agreementof
modification the claim is not made received by
the procurement officer prior to final payment
under this contract.>

(4) =Claims Other claims not barred. In the absence
of such a contract modification, nothing In this
clause shall be deemed to restrict the
contractor’s right to pursue a claim under the
contract or for a breach of contract.”” [Eff
12/15/95; am and comp NOV 17 1997 ] (Auth: HRS
8§8103D-202, 103D-501) (Imp: HRS 8§103D-501)

Justification: Minor changes made for clarification.

3. Section 3-125-4, Hawaii Administrative Rules
(Interim), is amended to read as follows:

“83-125-4 Changes Change orders for in construction
contracts. The following paragraphs—paragraph, or similar
statements statement expressing the intent of these
paragraphs—this paragraph, shall be included in all
construction contracts:

“Changes Clause

(1) =Change order. The procurement officer, at any

time, and without notice to any surety, in a
signed writing designated or indicated to be a
change order, may make changes in the work within
the scope of the contract as maybe may be found
to be necessary or desirable. Such changes shall
not invalidate the contract or release the
sureties, and the contractor will perform the
work as changed, as though i1t had been part of
the original contract. Minor changes in the work
may be directed by the procurement officer with
no change 1n contract price or time of
performance .~
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“Adjustments of price or time for

performance. |If any change order increases or
decreases the contractor’s cost of, or the time
required for, performance of any part of the work
under this contract, whether or not changed by
the order, an adjustment may be made and the
contract modified in writing accordingly. Any
adjustment in contract price made pursuant to
this clause shall be determined iIn accordance

with the price adjustment clause [of—this

centract-] included pursuant to §3-125-13(a).
Failure of the parties to agree to an adjustment
in contract price shall be resolved In accordance
with the price adjustment clause included
pursuant to 83-125-13(a)(1)(E). Failure of the
parties to agree to an adjustment in time shall
not excuse a contractor from proceeding with the
contract as changed, provided that the
procurement officer promptly (normally within 10
days after the changed work commences) and duly
makes such provisional adjustments in [payment
or| time [forthe direct costs of the work-as
ehanged] as the State procurement officer deems
reasonable. The right of the contractor to
dispute the contract price or time required for
performance or both shall not be waived by its
performing the work, provided however, that it
follows the written notice requirements for
disputes and claims established by the contract
or—these—rules.

SPO recommends highlighted portion be deleted.
BIA seeks to add what”’s ( ) and underlined and
delete what’s bracketed [ ] and stricken.

“Time period for claim. Within thirty days after
receipt of a written change order under paragraph
(1) of this clause, unless such period 1is
extended by the procurement officer in writing,
the contractor shall file a notice of intent to
assert a claim for an adjustment. The requirement
for Tiling a timely written notice cannot be
waived and shall be a condition precedent to the
assertion of a claim.2

“Claim barred after final payment. No claim by
the contractor for an adjustment here—hereunder
shall be allowed 1If written notice iIs not given

5



prior to final payment under this contract.>

(5) =ClaimmsOther claims not barred. In the absence
of such a change order, nothing In this clause
shall restrict the contractor’s right to pursue a
claim arising under the contract or for breach of
contract.”” [Eff 12/15/95; am and comp NOV 17
1997; am ] (Auth: HRS 88103D-202,
103D-501) (Imp: HRS 8103D-501)

Justification: Changes made iIn response to Act 291, 2006
Session Laws of Hawaii, which amended HRS 8§ 103D-501 by
adding new requirements affecting the change order process.
Minor changes made for clarification.

4. Section 3-125-12, Hawaiil Administrative Rules
(Interim), 1s amended to read as follows:

*“83-125-12 Price adjustment for In goods and services
contracts. (a) The following paragraph or similar statement
expressing the intent of the this paragraph, shall be
included in all appliecable—contracts for goods and services
eontracts for which price adjustments will be allowed:

“Price Adjustment Clause

(1) *“Price adjustment methods. Any adjustment in

contract price pursuant to a clause iIn this

contract shall be made in one or more of the
following ways:

(A) By agreement on a fTixed price adjustment
before commencement of the pertinent
performance er—as—soon—thereafter—as
practicable;

(B) By unit prices specified in the contract or
subsequently agreed upon before commencement
of the pertinent performance;

(C) By the costs attributable to the events or
situations under such clauses with

adjustment of [ecovered-by the clause,—plus

app#ep#iate] profit or fee, all as specified
in the contract or subsequently agreed upon:
before commencement of the pertinent
performance;

(D) In sueh any other manner as the contracting
parties may mutually agree;—e¥ upon before
commencement of the pertinent performance;
or

(E) In the absence of agreement between the
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For change orders with value not

exceeding $50,000 by documented actual
costs of the work, allowing for twenty
per cent of the actual costs for
overhead and profit on work done
directly by the contractor and ten per
cent on any subcontractor®"s billing to
the contractor for the contractor®s
overhead and profit. There shall be no
cap on the total cost of the work i1f
this method is used. A Price
Adjustment change order shall be i1ssued
within fifteen days of submission by
the contractor of proper documentation
of completed force account work,
whether periodic (conforming to the
applicable billing cycle) or final.
The procurement officer shall return
any documentation that is defective to
the contractor within fifteen days
after receipt, with a statement
identifying the defect; or

For change orders with value

exceeding $50,000 by a unilateral
determination by the governmental body
of the costs attributable to the events
or situations under clauses with
adjustment of profit or fee, all as
computed by the governmental body in
accordance with applicable sections of
the rules adopted under HRS section
103D-601 and subject to the provisions
of part VII. When a unilateral
determination has been made, a
unilateral Price Adjustment change
order shall be issued within ten days.
Costs included in the unilateral Price
Adjustment change order shall allow for




twenty per cent of the actual costs for
overhead and profit on work done
directly by the contractor and ten per
cent on any subcontractor®s billing to
the contractor for the contractor"s
overhead and profit. Upon receipt of
the unilateral Price Adjustment change
order, 1T the contractor does not agree
with any of the terms or conditions, or
the adjustment or nonadjustment of the
contract time or contract price, the
contractor shall file a notice of
intent to claim within thirty days
after the receipt of the written
unilateral Price Adjustment change

order. Failure to file a claim [under
the Disputes—clause of the contract |
within the time specified shall
constitute agreement on the part of the
contractor with the terms, conditions,
amounts, and adjustment or
nonadjustment of the contract time or
the contract price set forth In the
unilateral Price Adjustment change
order.

BIA seeks deletion of stricken portion

) (2) Submission of cost or pricing data. The
contractor shall previde be required to submit
cost or pricing data 1t any adjustment 1in
contract price is subject to the provisions of
HRS section 103D-312. The submission of any cost
or pricing data shall be made for any price
adjustment subject to the provisions of
subchapter 15, chapter 3-122. A fully executed
change order or other document permitting billing
for the adjustment in price under any method
listed in paragraphs (1)(A) through (1) [©&)] (D)
shall be issued within ten days after agreement
on the method of adjustment.”” [EfFf 12/15/95;comp
NOV 17 1997 ] (Auth: HRS §8103D-202, 103D-
501)(Imp: HRS 88103D-312, 103D-501, 103D-601,
103D-703)

Justification: Changes made in response to Act 291, 2006
Session Laws of Hawaii, which amended HRS § 103D-501 by
adding new requirements regarding price adjustments. Minor
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changes made for clarification.

5. Section 3-125-13, Hawaiil Administrative Rules
(Interim), 1s amended to read as follows:

“83-125-13 Price adjustment for in construction
contracts. (a) The paragraphs—in—this—subsections paragraph

or similar statements statement expressing the intent of
theseparagraphss this paragraph, shall be included in all
appHieable construction contracts for which price
adjustments will be allowed:
“Price Adjustment Clause
(1) *“Price adjustment methods. Any adjustment in
contract price pursuant to a clause iIn this
contract shall be made in one or more of the
following ways:

(A) By agreement on a fixed price adjustment
before commencement of the pertinent
performance er—as—soon—thereafter—as
practicable;

(B) By unit prices specified in the contract or
subsequently agreed upon before commencement
of the pertinent performance;

(C) By the costs attributable to the events or
situations under such clauses with
adjustment of profit or fee, all as
specified in the contract or subsequently
agreed upon before commencement of the
pertinent performance;

(C)(L)  whenever there is a variation in quantity
F I || Li n _

(E) At the sole option of the procurement

I - F- F ;]
SPO and Bardusch agree to delete (D). BIA
seeks to delete what’s bracketed [ ] and
stricken.
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(F) In [such] (any) other manner as the parties
may mutually agree upon before commencement
of the pertinent performance; or

>(G) In the absence of agreement between the
parties, by a untlateral determination by
the procurement officer of the costs

(i) For change orders with value
not exceeding $50,000 by documented
actual costs of the work, allowing for
twenty per cent of the actual costs for
overhead and profit on work done
directly by the contractor and ten per
cent on any subcontractor"s billing to
the contractor for the contractor®s
overhead and profit. There shall be no
cap on the total cost of the work if
this method is used. A Price
Adjustment change order shall be issued
within fifteen days of submission by
the contractor of proper documentation
of completed force account work,
whether periodic (conforming to the
applicable billing cycle) or final.

The procurement officer shall return
any documentation that is defective to
the contractor within fifteen days
after receipt, with a statement
identifying the defect; or

(i1) For change orders with value
exceeding $50,000 by a unilateral
determination by the governmental body
of the costs attributable to the events
or situations under clauses with
adjustment of profit or fee, all as
computed by the governmental body in
accordance with applicable sections of
the rules adopted under HRS section
103D-601 and subject to the provisions
of part VII. When a unilateral

10



determination has been made, a
unilateral Price Adjustment change
order shall be issued within ten days.
Costs included in the unilateral Price
Adjustment change order shall allow for
twenty per cent of the actual costs for
overhead and profit on work done
directly by the contractor and ten per
cent on any subcontractor"s billing to
the contractor for the contractor®s
overhead and profit. Upon receipt of
the unilateral Price Adjustment change
order, 1f the contractor does not agree
with any of the terms or conditions, or
the adjustment or nonadjustment of the
contract time or contract price, the
contractor shall file a notice of
intent to claim within thirty days
after the receipt of the written
unilateral Price Adjustment change

order. Failure to file a claim [under
the—DispHtes—elause—ef—the—eeﬁtraet]
within the time specified shall
constitute agreement on the part of the
contractor with the terms, conditions,
amounts, and adjustment or
nonadjustment of the contract time or
the contract price set forth In the
unilateral Price Adjustment change
order.

BIA seeks deletion of stricken portion.

(2) “fpetermining the costor credit.—Indetermining
the-cost-orcredit—tothe -State—government

11



of—tiersubcontractors-" |
BIA and BWS seek deletion of stricken portion.

(4) Submission of cost or pricing data. The
contractor shall be required to submit cost or
pricing data iIf any adjustment In contract price
is subject to the provisions of section HRS
section 103D-312. The submission of any cost or
pricing data shall be made subject to the
provisions of subchapter 15, chapter 3-122. A
fully executed change order or other document
permitting billing for the adjustment iIn price
under any method listed in paragraphs (1)(A)
through (1)(D) shall be issued within ten days
after agreement on the method of adjustment.””
[EFF 12/15/95; am and comp NOV 17 1997 ] (Auth:
HRS 88103D-202, 103D-501) (Imp: HRS 88103D-501,
103D-601, 103D-703)

Justification: Changes made iIn response to Act 291, 2006
Session Laws of Hawaii, which amended HRS § 103D-501 by
adding new requirements regarding price adjustments. Minor
changes made for clarification.

6. Section 3-125-23, Hawaili Administrative
Rules (Interim), is amended to read as follows:

“83-125-23 Prompt payment by contractors to
subcontractors. The following statements; paragraph, or
similar statements statement expressing the same intent,
shall be included in all contracts:

“Prompt payment Clause

(1) “Promptpayment—clause- Generally. Any money,

other—than—retainage; paid to a contractor shall
be dispersed disbursed to subcontractors within

ten days after receipt of the money in accordance
with the terms of the subcontract; provided that
the subcontractor has met all the terms and
conditions of the subcontract and there are no

12
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bona fide disputes on which the procurement

agency has withheld payment. —ands;—upoen
Final payment. Upon final payment to the

3

contractor, full payment to the subcontractor,

including retainage, shall be made within ten days

after receipt of the money; provided that there
are no bona fide disputes over the
subcontractor’s performance under the
subcontract.*

Penalty. The procurement officer or the

contractor, as applicable, will be subject to a

penalty of one and one-half (1% ) percent per

month upon outstanding amounts due that were not
timely paid by the responsible party under the
following. Where a subcontractor has provided
evidence to the contractor of satisfactorily
completing all work under their subcontract and
has provided a properly documented final payment
request as described in subsection (4), and:

(A) Has provided to the contractor an acceptable
performance and payment bond for the project
executed by a surety company authorized to
do business in the State, as provided iIn
section HRS section 103-32.1; or

(B) The following has occurred:

(i) A period of ninety days after the day
on which the last of the labor was
done or performed and the last of the
material was furnished or supplied
has elapsed without written notice of
a claim given to contractor and the
surety, as provided for in HRS
section 103D-324; and

(in) The subcontractor has provided to the
contractor:

e An acceptable release of retainage
bond, executed by a surety company
authorized to do business in the
State, in an amount of not more
than two times the amount being
retained or withheld by the
contractor;

e Any other bond acceptable to the
contractor; or

e Any other form of mutually
acceptable collateral,

13
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then, all sums retained or withheld from a
subcontractor and otherwise due to the
subcontractor for satisfactory performance under
the subcontract shall be paid by the procurement
officer to the contractor and subsequently, upon
receipt from the procurement officer, by the
contractor to the subcontractor within the
applicable time periods specified in subsection
(2) and HRS section 103-10. The penalty may be
withheld from future payment due to the
contractor, if the contractor was the responsible
party. |If a contractor has violated subsection
(2) three or more times within two years of the
first violation, the contractor shall be referred
by the procurement officer to the contractor
license board for action under HRS section
444-17(14).

A properly documented final payment request

from a subcontractor, as required by subsection

(3), shall include:

(A) Substantiation of the amounts requested;

(B) A certification by the subcontractor, to the
best of the subcontractor®"s knowledge and
belief, that:

() The amounts requested are only for
performance in accordance with the
specifications, terms, and conditions
of the subcontract;

(in) The subcontractor has made payments
due to i1ts subcontractors and
suppliers from previous payments
received under the subcontract and
will make timely payments from the
proceeds of the payment covered by
the certification, In accordance with
their subcontract agreements and the
requirements of this section; and

(i11) The payment request does not
include any amounts that the
subcontractor intends to withhold or
retain from a subcontractor or
supplier in accordance with the terms
and conditions of their subcontract;
and

(C) The submission of documentation

14



)

(6

confirming that all other terms and

conditions required under the subcontract

agreement have been fully satisfied.

The procurement officer shall return any final

payment request that is defective to the

contractor within seven days after receipt, with

a statement identifying the defect.

In the case of a construction contract, a

payment request made by a contractor to the

procurement officer that includes a request for

sums that were withheld or retained from a

subcontractor and are due to a subcontractor may

not be approved under subsection (3) unless the

payment request includes:

(A) Substantiation of the amounts requested; and

(B) A certification by the contractor, to

the best of the contractor®"s knowledge and

belief, that:

€]

The amounts requested are only for

performance in accordance with the
specifications, terms, and conditions
of the contract;

The subcontractor has made payments due

to i1Its subcontractors and suppliers
from previous payments received under
the contract and will make timely
payments from the proceeds of the
payment covered by the certification,
in accordance with their subcontract
agreements and the requirements of this
section; and

The payment request does not include

any amounts that the contractor intends
to withhold or retain from a
subcontractor or supplier In accordance
with the terms and conditions of their
subcontract.

The procurement officer shall return any final

payment request that is defective to the

contractor within seven days after receipt, with

a statement identifying the defect.

This section shall not be construed to impair

the right of a contractor or a subcontractor at

any tier to negotiate and to include in their

respective subcontracts provisions that provide

for additional terms and conditions that are

requested to be met before the subcontractor

15



shall be entitled to receive final payment under
subsection (3) of this section; provided that any
such payments withheld shall be withheld by the
procurement officer.”” [Eff 12/15/95; am and comp
NOV 17 1997; am 1 (Auth: HRS
§8103D-202, 103D-501) (Imp: HRS 8103D-501)

Justification: Changes made iIn response to Act 291, 2006
Session Laws of Hawaii, which amended law regarding prompt
payments by adding new procedures. Minor changes made for
clarification.
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