DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES

Amendment and Compilation of Chapter 3-121
Hawaii Administrative Rules

July 16, 2009
1. Chapter 121 of 7Title 3, Hawaii Administrative
Rules, entitled “Procurement Organization” is amended and
compiled to read as follows:
“HAWAITI ADMINISTRATIVE RULES
TITLE 3
DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES
SUBTITLE 11
PROCUREMENT POLICY BOARD
CHAPTER 121

PROCUREMENT ORGANIZATION

Subchapter 1 Procurement Policy Board
$3-121-1 Duties and advisor
§3-121-1.01 Meetings
§3-121-2 Procurement directives
§3-121-3 Exceptions
§3-121-4 Repealed
Subchapter 2 Chief Procurement Officers
§3-121-5 Chief procurement officers identified
§3-121-6 Authority and duties
$3-121-7 ndditional duties of the adwinistrator of

the state procurement office



§3-121-8 Centralization of procurement authority

§3-121-9 Repealed
§§3-121-10 to 3-121-15 (Reserved)
Subchapter 3 Delegation of Chief Procurement

Cfficers' Authority and Duties

§3-121-16 Delegation of authority
§3-121-17 Limits to delegation of authority
$3-121-18 Repealed

§§3-121-19 to 3-121-24 {Reserved)

Subchaptexr 4 Procurement Advisory Council and Other
Advisory Groups

§3-121-25 Procurement advisory council
§3-121-26 Cther advisory groups
§3-121-27 Reimbursement of expenses
$3-121~28 Repealed

§3-121-29 to 3-121-30 Resgerved.

Subchapter 5 Rulemaking Proceeding and Declaratory
Rulings
§3-121-31 Adopticn, amendment, or repeal of rules
§3-121-32 Declaratory ruling

Historical Neote: This chapter:

1. Replaces interim rules effective 6/09/01 (file no.
2361) that amended sections 3-121-1, 3-121-2, 3-121-5 to 3-
121-8, 3-121-16, and 3-121-17; and compiled the chapter.

2. Replaces interim rules effective 12/26/06 (file
no. 2737) which added new sections 3-121-1.01, 3-121-31,

and 3-121-232; amended gections 3-121-4, 3-121-9, 3-121-
18, and 3-121-28; and compiled the chapter.
3. Replaces interim rules effective 5/3/08 (file

no. 2811) that amended sections 3-121-1, 3-121-1.01, and 3-
121-6 and compiled the chapter.
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§3-121-1.01

SUBCHAPTER 1
PROCUREMENT POLICY BOARD

§3-121-1 Duties and advisor. ({(a}) The duties of the
procurement policy board shall be in accordance with
sections 103D-202, 103D-211, and 103D-401, HRS. The board:

(1) Shall audit and meonitor the implementaticn of
its rules and the reguirements of chapters 103D
and 103F, HRS;

{2) May annually audit any entity subject to
chapters 103D and 103F, HRS, to be randcmly
gelected, to ensure compliance with chapters
103D and 103F, HRS; and

{3) May select any entity subiject to chapters 103D
and 103F, HRS, for compliance audits based upon:
(A) A pattern of non-compliance; or
{B) Any justification determined by the

procurement policy board to warrant an

audit.

(b} The administrator of the state procurement
office shall serve as a nonvoting advisor to the policy
board. [Eff 12/15/95; comp 11/17/97; am and comp 11/8/02;
am and comp  AUG 247009 1 (Auth: HRS $103D-202) {(Imp:
HRS §103D-~202)

§3-121-1.01 Meetings. {a)} The procurement pclicy

board may meet and exercise its duties in this State.
Except as otherwise provided by law, all of the procurement
policy board meetings are open to the public. The
parliamentary proceduresg to be utilized by the procurement
policy beoard in the conduct of its meetings shall be based
on the current edition of ‘Robert’s Rules of Order Newly
Reviged’ to the extent it deoes not conflict with chapters
91 and 92, HRS, or these rules,

{b) The procurement policy board:

{1) Shall allow all interested persons an
opportunity to submit data, views,
arguments, or present oral testimony on
any agenda item in an open meeting;

{2} May provide for the recordation of all
pregented oral testimony; or




§3-121-1.01

(3) May impose limitationg on the submission
of data, views, arguments, or oral
testimony in the interest of preserving
fairness within the constraints of an open
meeting. [Eff and comp " ]
{huth: HRS §103D-202) (Iﬁgg 2§Q$G%103D—

202)
§3-121-2 Procurement directives. {a) The policy
board shall issue procurement directives to:
(1) Cover the policies and procedures for conducting

its business;
{2} Issue interim rules;
{3} Provide general procurement policy guidance; and
{4} Issue forms, lists, or cther information as

reguired.
(b} A copy of each directive shall be provided to the
chief procursment officers. [Eff 12/15/25; am and comp
11/17/97; am and comp 11/8/02;comp AUG 242%83 ] {Auth:

HRS §103D-202) (Imp: HRS $103D-202)

§3-121-3 Exceptions, The procurement policy board

shall not exercise authority over:

(1} The award or administration of any particular
contract, or over any dispute, claim, or
litigation pertaining thereto; and

(2} The specifications for gcods, sgervices, or
construction items, provided that the
gpecifications are prepared in accordance
with chapter 103D, HRS, and the rules of the
policy board. BfE 12/18/9%; comp 11/17/97;
comp 11/8/02; comp AUG 2 4 2009 ] {Auth: HRS
§§103D-202, 103D-403; (Imp: HRS §§103D-202,
103D-207, 103D-403)

[§3=123-4—TInterionrules.— This subchapter of chapter
=T btitle 11 of title 3, ] i Adming . Rules,
] nded. i , 1 Lol . ]
E g.g ] gggg)‘}
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§3-121-6

§3-121-4 REPEALED. [R  AUG 242008 !

SUBCHAPTER 2

CHIEF PROCUREMENT OFFICEERS

§3-121-5 Chief procurement officers identified. The
chief procurement officers for each of the state entities
shall be in accordance with section 103D-203, HRS. [ELff
12/15/95%; am and comp 11/17/97; am and comp 11/8/C2;

comp AUG 242009 7 (auth: HRS §103D-202) (Imp: HRS
§103D~-203)
§3-121-6 Authority and duties. ({a} Each chief

procurement officer shall serve as the central procurement
officer for its respective jurisdiction in accordance with
sections 103D-205, 103D-207, and 103D-402, HRS.

(b) A chief procurement cfficer may issue price or
vendor lists for goods and services pursuant to section 3-
122-143.

{1) When price or vendor lists are issued, it isg
mandatory that all departments and agencies
procure goods and services from the price or
vendor lists, unless otherwise determined by the
chief procurement officer and stated in the
solicitation.

(2} Exceptionsg to purchase ocutside of the price or
vendor lists are allowed upon approval of the
chief procurement officer. The burden cf proof
that the price or vendor list good or service is
not sulted to the agency's needs shall be the
regponsgibility of the expending agency.

{3) Use of price or vendor lists between chief
procurement officers may be authorized upon
mutual agreement and commitment to the terms of
the price or vendor list pursuant to chapter 3-
128. The State's commitment shall be stated in
the bid document. [Eff 12/15/95; comp 11/17/97;
am and comp 11/8/02; am and comp ]
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§3-121-6

{Auth: HRS §103D-202} (Imp: HRS §§103D-205,
103D-207, 103D-313, 1063D-802)

§3-121-7 Additional duties of the administrator of
the state procurement cffice. In addition to the dutieg in
section 3-121-6, the administrator shall comply with
section 103D-206, HRS. {Eff 12/15/%5; comp 11/17/97; am and
comp 11/8/02; comp AUG 242009 1 (Auth: HRS $103D-202)
{Imp: HRS §103D-206)

§3-121-8 Centralization of procurement authority.
Procurement authority shall be centralized pufsuant to
section 103D-207, HRS. [Eff 12/15/9%; comp 11/17/97; am
and comp 11/8/02; comp AUG 2 4 2008 } (Auth: HRS §103D-
202) {Imp: HRS §103D-207)

[$3~i2leg—Interim—rules—This gubchapter of chaptesr
' it c tit] i Admind . les.
.  ded i . ] bl . ]
adopted-on-6/9L0%—(file-ne.—2361)-1 [Eff and comp 11/8/02;
R AUG 24 2009 ]

§83-121-10 to 3-121-15 (Reserved).

SUBCHAPTER 3

DELEGATION OF CHIEF PRCCUREMENT OFFICERS'
AUTHORITY AND DUTIES

§3-121~16 Delegation of authority. ({(a}) Each chief
procurement officer may delegate any authority or duty or
may revoke any authority or duty conferred upon the chief
procurement officer by chapter 103D, HRS, and rules adopted
by the policy board te any head of a purchasing agency
within its respective jurisdiction. Factors to congider in
making the decision to delegate include:

(1) The expertise of the potential delegate in terms

of procurement knowledge and any specialized
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§3-121-16

knowledge pertinent to the authority to be

delegated; )

{2) The past experience of the potential delegate in
exerciging similar authority;

{3) The degree of economy and efficiency to be

achieved in meeting the State's requirements if
authority i1s delegated;

(4} The available resources of the office of the
chief procurement officer to exercise the
authority if it is not delegated; and

(5) The ceonsistency of delegation under similar
circumstances.

{b) The delegation shall be made based on
information preovided by the head of a purchasing agency,
which shall include, but not be limited to:

(1) The title of the head of the purchasing agency

or a designee who will have overall authority
for procurement within the agency;

(2} The categories of procurement, i.e., goods,
gervices, or construction;

{3) The dollar level of goods, services, and
construction procurement;

{4) The methods of source selecticn:

() Competitive sealed bidding: Authority to
award or enter into contracts pursuant o
section 103D-302, HRS;

(B) Competitive sealed proposals: Authority to
approve, award, or enter into contracts
pursuant to section 103D-303, HRS;

() Professional services procurement:

Except that as otherwise provided, the
authority to negotiate, award, oxr enter
into contracits pursuant to section 103D-
304, HRS, rests with the head of a
purchasing agency, and does not require a
delegation by the chief procurement

officer;

{D} Small purchases: Authority tc award
purchase orders pursuant to section 103D-
305, HRS;

(E) Sole source procurement: Authority to

negotiate, award, or enter into contracts
pursuant to section 103D-306, HRS.
Approvals pursuant to section 103D-306,
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§3-121-16

{c)

HRS, shall remain with the chietf
procurement officer;

(F) Emergency procurements: Authority to
negotiate, award, or enter into contracts
pursuant to section 103D-3207, HRS.
Approvals pursuant to section 103D-307,
HRS, shall remain with the chief
procurement officer; and

Position titles of those individuals who will be

designated procurement officers by the head of

the purchasing agency or designee. Informaticon
required by paragraphs (2), (3), and (4) shall
also be required for each procurement officer
delegated such authority. A sample delegation
format shall be provided by the chief
procurement officer.

Delegation of authority by the head of a

purchasing agency to a procurement cfficer is limited by
and subject to chapter 103D, HRS, and its implementing
rules. Heads of purchasing agencies should familiarize
themselves with those limitations.

(d)

The delegation from the chief procurement

officer shall be in writing and shall specify:

(L)
(2)

(3)

{4)
{e)

The activity or function authorized;

Any limits or restrictions on the exercise of

the delegated authority;

Whether the authority may be further delegated;
and

The duration cof the delegation.

The chief procurement officer shall retain in its

files each delegation determination. [Eff 12/15/95; am and
comp 11/17/%7; am and comp 11/8/02; comp AUG 2 4 2009 ]
{Auth: HRS $%103D-202, 103D-208; (Imp: HRS §103D-208)

§3-121-17 Limits to delegation of authority. The
chief procurement officer may delegate to a designee who
will sign for the chief procurement officer final approval
for the following:

{1}

{2}

Exemptions to chapter 103D, HRS, pursuant to
section 103D-102(b) (4}, HRS[.];

Purchases by sole gource selection under the
provisions of section 103D-306, HRS;

pod
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§3-121-25

{3) Emergency procurements pursuant to section 103D~

307, HRS;

(4) Waiver to competitive sealed bid process
pursuant to section 3-122-35; and

(5) Waiver to competitive sealed proposal process

pursuant to section 3-122-59%. [Eff 12/15/9%; am
and comp 11/17/97; am and comp 11/8/02;

comp AUG 2 4 Zﬁgg ] (Auth: HRS §8103D-102,
103D-202, 103D-208) (Imp: HRS §5103D-102, 103D-
208, 103D-202, 103D-303, 103D-306, 103D-307)

[£3-121~18—Interim—rules.—This subchapter-—of chapter
i it c it ' i Admin . ]
]  nded . ] bel . ]
adepted-on—6/49/0k—{file-no.—2363)-] [BEf 11/8/02;

R oAUG 242008

§§3-121-19 to 3-121-24 (Reserved) .

SUBCHAPTER 4
PROCUREMENT ADVISORY COUNCIL AND OTHER ADVISORY GROUPS

§3-121-25 Procurement advisory council. (a} The
procurement policy board may establish a procurement
advisory council for:

(1) The discussion of problems and

recommendations for improvement of the
procurement process; and

(2) Conducting studies, research, analyses, and

making reports and recommendations with respect
to subjects or matters within the jurisdiction
of the policy board, when requested by the
policy board.

{b} The procurement advisocry council, 1f created,
gshall consgist of the chief procurement officers or their
designated representatives, pursuant to section 3-121-5.
If created:
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§3-121-25

(1) The chairperson for the council shall be elected
bi-annually by a majority of its members from
among all of its members;

(23 The council shall meet at least twice a vyear.
[Eff 12/15/95; am and comp 11/17/97; comp
11/8/02; comp AUG 24 2008 ] (Auth: HRS
§103D-202) (Imp: HRS §103D-202, 103D-205)

§3-121-26 Other advisory groups. The chief
procurement officer may appoint advisory groups to assist
with respect to specifications or procurement in specific
areas, and with respect to any other matters within the
authority of the chief procurement officer. [Eff 12/15/95;
comp 11/17/97; comp 11/8/02; comp AUG 24 2008 1 (auth:
HRS §103D-202) (Imp: HRS §103D-202, 103D~205)

§3-121-27 Reimbursement of expenses. Members of the
procurement advisory council and other advisory groups may
be reimbursed for expenses incurred in the performance of
their duties, subject to such expenditure limitations as
may be prescribed by the peolicy board and applicable law,.
[Eff 12/15/95; comp 11/17/97; comp 11/8/02; comp AUG 24 2009
] (Auth: HRS §103D-202) (Imp: HRS §§i032D-202, 103D-205,
103D-213}

[§3~122=-28-Interim rules— This subchapter—of chaptes
: : . L ,
1  nded_i ) 1 bel . 1
i : -] [Eff and comp 11/8/02;
R AUG 2 42008 1

§§3-121-29 to 3-121-30 {Reserved) .

SUBCHAPTER 5

RULEMAKING PROCEEDINGS AND DECLARATORY RULINGS

§3-121-31 Adoption, amendment, or repeal of rules.

(a) Rules shall be adopted, amended, or repealed by the
procurement policy board in accordance with chapter 21,
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§3-121-32

HRS, except for rules the procurement policy beard may
approve as interim rules pursuant to section 103D-202, HRS.
(k) Any interested person may petition the
procurement policy board for the adoption, amendment, cr
repeal of any rule. The petition shall be submitted in
duplicate and delivered to the administrator of the state
procurement office.
{c) The petition need not be in any special form
but it must contain:
(1) A statement of the nature of each petitioner's
interest;
{(2) A draft of the substance of the proposed or
amendment and a designation of any existing rule
affected by the petition;

(3) An explicit statement of the reasons in sgupport
of the proposed rule, amendment, or repeal;

{4) Any other information relevant to the petition;

(5) The name, address, and telephone number of each
petitioner; and

{6) The zsignature of each petitioner.

{d) Upon receipt of the petition, the administrator
shall cause the petition to be dated to determine the date of
submission, and shall forward the petition to the members of
the procurement policy board.

(e} Within thirty days after the receipt of the
petition, the progurement policy board, or as delegated to
the administrator, shall either deny the petition in
writing, stating the reasons for the denial, or initiate
proceedings in accordance with chapter %1, HRS, for the
adoption, amendment, or repeal of the rule. {[Eff and
comp AUG 2472009 1 (Auth: HRS §§91-2, 91-5, 91-6, 103D-
202, 103D-211) {Imp: HRS §§91-2, 9%1-3, 91-%, 91-6&6, 103D-
202, 103D-211)

§3-121-32 Declaratory ruling. {(a) Any person may
petition the procurement pelicy beoard for a declaratory
ruling ag to the applicability of any statutory provigion
enforced by the procurement peolicy board or of any rule or
order of the procurement policy board.

{b} The petition shail be submitted in duplicate to
the administrator of the state procurement office. The
petition need not be in any special form but it shall
contain:
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§3-121-32

{1) A statement of the nature of each petiticner’s
interest, including reasons for the submission
of the petition;

(2) A designation of the specific statutory
provision, rule, or order in guestion;

{(3) A ccomplete statement of the relevant facts;

(4) A statement of the interpretation given the
statutory provision, rule, or order by the
petitioner;

{5) A memorandum containing the reasons,

including any legal authority in support of
the interpretation of the petitioner;

(6} The name, address, and telephone number of
each petitioner; and
(7) The signature of each petitioner, or

petitioner’s represgentative.

{c) Upon receipt of the petition, the administrator
shall cause the petition to be dated to determine the date
of gubmission, and shall forward the petition to the
members of the procurement policy board.

(d) The procurement policy board, or as delegated to
the administrator, shall with reasonable promptness either
deny the petition, stating the reasons therefore in
writing, or issue a declaratory ruling. Upon disposition of
the petition, the procurement policy board shall promptly
notify the petitiocner.

(e} The declaratory ruling shall be applicable only
to the fact situation as alleged in the petition or as set
forth in the ruling. The declaratory ruling shall not be
applicable to fact gituations which involve additional
facts not considered in the ruling.” [Bff and
comp  AUG 2 4 2009 ] (Buth: HRS §§91-8, 103D-202, 103D-
211) {Imp. HRS §§921-8, 103D-202, 103D-211)

2. Material, except source notes, to be repealed is
bracketed. New material is underscored.

3. Additions to update source notes to reflect
thege amendments and compilation are not underscored.

4. These amendments to and compillation of chapter
3-121, Hawaill Administrative Rules, shall take effect ten
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days after filing with the Office of the Lieutenant
Governor.

I certify that the foregoing are copies of the rules,
drafted in the Ramseyer format pursuant to the requirements
of section 91-4.1, Hawaii Revised Statutes, which were
adopted on July 16, 2009 by the procurement Policy Board
and filed with the Office of the Lieutenant Governor.

PAMELA A. TORRES
Chairperson
Procurement Policy Board

N e bt

RUSS SAITO
State Comptroller

APPRCOVED AS TO FORM:

A

Deputy Attorney General
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